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CONFESSIONS AND POLICE DETENTION 


FRIDAY, MARCH 7, 1958 


Unirep States SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to call, at 10:30 a. m., in room 
457, Senate Office Building, Senator Thomas C. Hennings, Jr. (chair- 
man of the Senate Judiciary Subcommittee on Constitutional Rights) 
presiding. 

Present : Senator Hennings. 

Also present: Charles H. Slayman, Jr., chief counsel and staff di- 
rector; J. Delmas Escoe and Walter H. Maloney, Jr., assistant 
counsel. 

Senator Henninos. The committee will please come to order. I 
would first like to read a general statement on the subject matter 
under discusion on which we are going to have testimony this morning. 

The subject of police detention prior to arraignment raises many 
vexing and difficult problems in the field of constitutional rights. It — 
involves a continuing examination of our concept of due process of 
law as well as other guaranties in our Constitution designed to safe- 
guard the basic rights of all Americans—the guilty as well as the 
innocent. Among these, of course, are the right against self-incrimi- 
nation, the right to legal counsel, and the requirement that arrests be 
made only upon probable cause. 

These constitutional protections are dissipated to a great extent 
if they are denied to persons initially detained by law enforcement 
officers and are withheld until a time when the need for them is long 
past. 

It is our concern for the protection of these rights which is the 
reason for these hearings ie conducted today and next Tuesday, 
March 11. Specifically, we are interested in the arrest and detention 
of suspects, and confessions obtained during such periods of deten- 
tion, the basic law of which was first spelled out for Federal law- 
enforcement officers by the Supreme Court of the United States 15 
years ago in the case of McNabb v. United States (318 U. S. 332 
(1943) ). The doctrine in this case, that confessions obtained from 
prisoners while they are illegally detained are inadmissible as evidence 
of the suspect’s guilt, has been reaffirmed by the Supreme Court sev- 
eral times since, most recently in the case of Mallory v. United States 
(354 U.S. 449, decided June 24, 1957). 

In 1946, pursuant to an act of Congress, the Supreme Court of the 
United States promulgated the present Federal Rules of Criminal 
Procedure, applicable in all United States district courts. These 
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rules were specifically approved by Congress in 1948 when it re- 
enacted title 18 of the United States Code into positive law. Im- 
plicitly, Congress thereby sanctioned the rule of the MeNabb case. 
Rule 5 (a) of the Federal Rules of Criminal Procedure requires all 
Federal law-enforcement officers to bring arrested persons “without 
unnecessary delay” before a committing magistrate. 

Following its precedent, laid down in the McNabb case, the Supreme 
Court has refused to allow the admission into evidence of confessions 
taken during periods of unnecessary delay between arrest and arraign- 
ment. It was this rule that was affirmed recently in the Mallory case 
and which is often referred to as the Mallory rule, although it could 
more properly be called the McNabb-Mallory rule. 

The Subcommittee on Constitutional Rights is aware that the 
Supreme Court decisions in this critical and delicate area have been 
criticized as placing a difficult burden upon the investigative activi- 
ties of Federal law-enforcement officers. The subcommittee is today 
and next week, receiving evidence on this point, as well as testimony 
concerning the constitutional “due process” right of the citizen to 
be free from arbitrary arrest and imprisonment. 

I would like to add, if I may be indulged a personal reference, that 
this whole problem is and has been of particular interest to me as I 
spent some 8 years of my life, 6 of those years as a trial prosecutor 
in the felony division of the criminal courts of the city of St. Louis, 
back in what we think of as the “gang days,” the days when highly 
organized crime existed in the twenties and early thirties. I was later 
elected district attorney of the city of St. Louis. So I have consider- 
able sympathy and certainly know firsthand the difficult problems 
that face those who are protecting society against felons and predatory 
individuals and organizations. 

Now there are a great number of varying points of view on this 
complicated subject of detention prior to arraignment. And today 
we are indeed honored and happy to have several outstanding spokes- 
men on many of these points of view. 

It now gives me great pleasure to present, and ask that he come 
forward for the purpose of testifying, the Honorable Alexander 
Holtzoff, United States district court judge for the District of Co- 
lumbia, who served as secretary of the Advisory Committee to the 
United States Supreme Court in preparation of the Federal Rules of 
Criminal Procedure governing criminal cases in district courts of 
the United States. 

Judge Holtzoff, we are very happy to have you here today, sir. 
You may proceed in any manner that you please, sir—either read 
your statement, Judge, or intersperse it with your own comments 
as you go along or add to it extemporaneously in any way you please. 


STATEMENT OF HON. ALEXANDER HOLTZOFF, UNITED STATES 
DISTRICT JUDGE FOR THE DISTRICT OF COLUMBIA 


Judge Hoxrzorr. I thank you for your courtesy. 

I am appearing at this hearing in response to your gracious written 
invitation to testify on the subject, Confessions and Police Detention. 
I would have deemed it inappropriate as a judge to appear here on 
my own initiative, but I feel that it would be equally inappropriate 
for me to fail to respond to your request for my views. 
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The subject of confessions plays an important part in the adminis- 
tration of the criminal law, Ordinarily, a person does not freely and 
vo oluntarily confess to the commission of a crime, unless he is in fact 
guilty. There are rare exceptional instances, of course, in the case 
of some weakminded persons or of persons who have some ulterior 
motives. Ordinarily, however, a voluntary confession is properly 
regarded as evidence of the strongest type to connect the accused 
with the commission of a crime. Of course, there must be independent 
evidence of the fact that a crime has been committed, what the law 
calls corpus delicti. 

Until recently, the test of the admissibility of a confession was 
solely whether it was voluntary. By voluntary is meant that it was 
not obtained, in whole or in part, aed by duress or by inducements. 
Duress, of course, is not limited only to physical force or physical 
abuse, but includes as well mental or moral pressure, such as a. pro- 
longed grilling, or similar methods. The law banned confessions 
secured by duress because methods of this type are obviously abhor- 
rent and are properly regarded as contrary to civilized standards. 
Moreover, the probative value of confessions obtained by such means 
is highly questionable. Confessions improperly obtained may be 
unreliable. For a similar reason the law excludes confessions ob- 
tained by inducements. On the other hand, a voluntary confession 
freely and willingly made, no matter when or under what circum- 
stances, has always been regarded as admissible in the Federal 
courts, until recently. The sole test of admissibility was invariably 
whether the confession was voluntary. To exclude voluntary con- 
fessions on any ground whatsoever is in my humble judgment detri- 
mental to the cause of justice and permits guilty persons to escape 
conviction. The rule has worked well. On the one hand, it sat 
guards defendants against possible oppression, and on the other 
hand, it protects the public by permitting the use of the strongest 
kind of evidence. 

An entirely different rule of law disconnected from the question of 
confessions, provides that a person who is arrested must be brought 
before a committing magistrate without unnecessary delay. It should 
be emphasized that this is not a constitutional requirement. Pre- 
liminary hearings before committing magistrates are not required by 
the Constitution and do not constitute any part of constitutional due 
process. They were unknown in common law. In fact, it is my 
understanding that there are some States in which such a hearing is 
at times held a considerable period after arrest. The Federal re- 
quirement, to which I have just referred, is merely a rule of procedure 
embodied in rule 5 of the Federal Rules of Criminal Procedure. 

Until recently there was no connection between the test of admissi- 
bility of a confession and the requirement that an arrested person 
be taken before a committing magistrate without unnecessary delay. 
As a matter of fact, there is no inherent or logical relation between 
them. The Federal Rules of Criminal Procedure were drafted by 
an Advisory Committee appointed by the Supreme Court of the 
United States. The Committee considered. and rejected a proposal 
that if an arrested person is not brought before a committing magis- 
trate without unnecessary delay, then a confession or any statement 
made by him during the period of undue del ay should be rendered in- 
admissible on that ground alone. The Advisory Committee, of which 
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I was a member as well as secretary, was of the opinion that this 
proposal, which was rejected, would impose too great a penalty for 
failure to comply with a mere procedural requirement, and further 
than that would visit the penalty on the public rather than on the 
official who failed to comply with the rule. Recently, the rule of 
evidence governing the admissibility of confessions in the Federal 
courts was changed by judicial decisions, and it has been held that 
even a voluntary confession should be excluded at the trial if the 
arrested person was not brought before a committing magistrate 
without unnecessary delay and the confession was made during such 
period of delay. This is a new rule of evidence which, of course, it 
is within the power of the Supreme Court to evolve by judicial de- 
cisions. It is equally within the power of the Congress to change this 
principle by legislation. The new doctrine often unnecessarily blocks 
the work of the police and other investigative agencies and at times 
leads to acquitting the guilty. It is not necessary for the proper 
and legitimate protection of the accused and it may seriously hamper 
the administration of justice and interfere with the protection of the 
public. 

Turning again to the rule regulating preliminary hearings, there 
is no requirement that the arrested person be taken before a magis- 
trate “forthwith” or “immediately.” The Advisory Committee delib- 
erately after careful consideration chose the phrase “without 
unnecessary delay.” These words were used by the Committee, as 
ee from its notes, as being synomymous with “within a reason- 
able time.” In other words, it was the intention of the Advisory 
Committee that the rule requiring the bringing of a prisoner before 
the committing magistrate should require that to be done within a 
reasonable time after the arrest. It is frequently necessary to make 
an arrest on probable cause and yet further investigation may be 
necessary in order to make a prima facie case at a hearing. To say 
that no arrest should take place under such circumstances is not 
realistic. In fact, the law has always permitted arrests to be made 
on probable cause in cases of felonies. Otherwise, a guilty person 
might flee while the investigation is in progress. After a person is 
arrested, additional investigation may be necessary. Several hours 
may elapse before the witnesses can be reached and are available and 
can be brought to confront and identify the defendant. 

It is entirely proper for the arresting officer to question the prisoner. 
To do so is not contrary to any principle of abstract justice, provided, 
of course, no intimidation or other improper methods are used in 
the course of the interrogation. If the prisoner gives some informa- 
tion in the course of the questioning, which can be promptly verified 
or disproved, reasonable time should be accorded for that purpose. 
In fact, the defendant may furnish information which, if true, might 
exculpate him and that frequently happens. There may be any 
number of suspects of a crime and only one would be eventually 
charged. Suspects may be brought in from time to time who are 
cleared within a few hours’ time or less as a result of interrogation 
and checking the information given by the prisoner. A great injustice 
might result if every suspect were faeinadiately taken before a com- 
mitting magistrate without an interrogation, because then many 
innocent persons would have a record of having been charged with a 
crime of which they were later cleared. The stigma of the record, 
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however, would remain. This can be illustrated by a recent rape 
case which acquired considerable publicity. In that case there were 
three suspects. There was reasonable ground to arrest every one of 
them. After an interrogation of each of the 3, 2 were cleared within 
a few hours and the third was held. If all 3 had been rushed before 
a committing magistrate, all 3 would have a record of having been 
bound over on a charge of rape, and yet 2 of them were perfectly 
innocent. 

Many similar illustrations could be adduced. 

It may well be that in view of the existing indefiniteness and even 
confusion legislation might well be desirable to define with greater 
precision what constitutes a reasonable time within which to bring 
the defendant before a committing magistrate. It would seem, and 
so the authorities used to hold, that it should be sufficient if the 
prisoner is taken before a committing magistrate not later than some 
time during the day after his arrest, or if the arrest is made on Satur- 
day or Sunday, then not later than sometime on Monday. 

As to confessions, it would be very helpful indeed if we could revert 
back to the time honored rule that the sole test of admissibility of a 
confession is whether it is voluntary. That would protect the public. 
The Congress has power to accomplish this result in legislation. 

Now, I would like to say this, if I may, Mr. Chairman. I am 
fully cognizant of the fact that I am expressing views that are not 
in accord with some recent statements of the Supreme Court. And 
I want to go on record as doing so with sincere respect for that august 
tribunal. As a judge, I deplore the attacks that have been made on 
it recently. The Sugreme Court has been the guardian of our liber- 
ties in the past, and I am confident that it will be such in the future. 

On the other hand, it is no disrespect to the Court to utter courte- 
ously and objectively views that are not in accord with some of its 
expressions. To deny this righi™to anyone would not be in accord 
with the American tradition as evidenced in the first amendment. 
In fact, there have been great Americans at various times in our his- 
tory who expressed disagreement with specific decisions of the 
Supreme Court. The names of such men as Thomas Jefferson, An- 
drew Jackson, Abraham Lincoln, Theodore Roosevelt, and Franklin 
Roosevelt come to mind in this connection. On at least two historic 
occasions, doctrines pronounced by the Supreme Court were over- 
ruled by constitutional amendments. I refer, of course, to the 11th 
amendment and to the income-tax amendment. And on occasion, 
doctrines pronounced by the Supreme Court have been changed by 
legislation. This was done not long ago when some of the dicta 
in the opinion contained in the Jencks case were modified and limited 
by legislation. 

Under the practice prevailing in the Federal courts—and I want 
to emphasize this—the rights of defendants have been safeguarded 
to the utmost, even to the extent that on occasion guilty men escaped 
conviction, because they managed to slip through the meshes. On 
the other hand, conviction of the innocent is practically unknown in 
the Federal courts. -I would rather have a guilty man escape occa- 
sionally than run the risk of convicting an innocent person, and that 
is the way it is in the Federal courts. 

Some years ago, Judge Learned Hand, for whom we all, of course, 
have the greatest respect and admiration, because he is one of the 
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outstanding jurists of our time, made a statement from which I want 
to quote a couple of sentences. It was in the case of the United States 
against Garsson, which is reported in 291ist Federal Reporter, page 
646. He said this, and I quote: 

Our dangers do not lie in too little tenderness to the accused. Our pro- 
cedure has been always haunted by the ghost of the innocent man convicted. 
It is an unreal dream. What we need to fear is the archaic formalism and 
the watery sentiment that obstructs, delays, and defeats the prosecution of 
crime. 

We must bear in mind that the purpose of the criminal law is to 
protect the public. On the one hand, it is essential that no innocent 
person be convicted of a crime, and that oppressive methods be not 
used even against the guilty. 

On the other hand, it is equally indispensable that victims of crimes 
and potential victims of possible future crimes receive adequate pro- 
tection. The victim of the crime must not become a forgotten man. 

I would like to close my prepared remarks by quoting from Mr. 
Justice Cardozo, who said in the leading case of Snyder v. Massachu- 
setts (291 U.S. 97 (1934) ) and I quote: 

Justice, though due to the accused, is due to the accuser also. The concept of 
fairness must not be strained till it is narrowed to a filament. We are to keep 
the balance true. 

Senator Hennines. Thank you very much, Judge Holtzoff. 

Judge Horrzorr. Thank you. I want to express my appreciation 
for your courtesy. 

Senator Hennrnes. It may be we would like to ask a question or 
two. 

Mr. Starman. Do you have time for a couple of questions, Judge ? 

Judge Hourzorr. Yes, indeed. 

Mr. StayMan. Judge, inviting your attention back to the allegation 
of a stigma on the record of a person being brought before a com- 
mitting magistrate, and then bound over for a preliminary examina- 
tion, and then technical arraignment after that, isn’t there also a gen- 

eral stigma to ) being arrested’ I have in mind a question appearing 
on the form 57 application for Federal employment in the civil service 
of the Federal Government, a question to the effect “Have you ever 
been arrested?” Not “Have you ever been bound over?” But “Have 
you ever been arrested ?” 

Isn’t there a stigma, if there is any in any of this process, that 
attaches at the time of arrest / 

Judge Horrzorr. I think you are quite right. There is a stigma 
attaching to the arrest. But a much greater stigma attaches to being 
held by the committing magistrate. And at that point, the defendant 
would be fingerpr inted. The fact that he has been held by the com- 
mitting magistrate would be in the FBI record or in the police record, 
and that fact would always be turned up. Whereas, if he was ar- 
rested and brought to police headquarters, and then released after 
an hour or two of questioning and checking information by the 
police, when the record would be searched in the future—there would 
be no showing that he was arrested. 

Mr. Starman. Yet, if he had to respond to a question on a form 57, 
he might open himself to a perjury charge. 

Judge Hoxrzorr. There is no doubt about the fact that he would 
have to state he had been arrested, but he could follow that up by 
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stating, “I was arrested but I was released promptly without even 
being taken before a committing magistrate.” 

Senator Hennings. What is counsel’s judgment—and I don’t be- 
lieve I understand the purport, except we all assume there is a certain 
stigma to being arrested. But we also know that in the course of 
police work, officers carrying out their duties, that they must arrest, 
and sometimes unfortunately they arrest people who should not be 
arrested, 

Judge Hoirzorr. You know, a police officer—— 

Senator Henninos. They are not infallible. 

Judge Hoirzorr. May I make this observation, Mr. Chairman? A 
police officer is in an entirely different position from a judge. A 
judge hears arguments of counsel, he has briefs. If it is an appellate 
court, it will take the matter under advisement and take weeks or 
maybe months to decide, and maybe it might decide the question by 
a divided vote. 

But a police officer might be standing on the street corner, and he 
has to decide on the spur of the moment, “Shall I arrest this man or 
shall I let him get away ?” 

Mr. StayMaNn. Judge 

Senator Henninos. I didn’t mean to be critical of counsel’s ques- 
tion, but I don’t quite get the purpose of it. 

Mr. Stayman. Mr. Chairman, I think the answers speak for them- 
selves here. Your own comments are heipful to an understanding. 
And we have heard a great deal of comment about the stigma that 
attaches. I merely wanted the record to also include this element of 
the form 57 for Federal employment applicants, and we have cov- 
ered that. I thought that should be in the record. 

Senator Hennincs. We know as a matter of fact that upon cross- 
examination of a defendant, it is improper to inquire as to arrests, 
improper to inquire as to conviction. 

Judge Hoirzorr. The Federal rule of law is that a witness may not 
be cross-examined concerning arrests, but only concerning convictions. 

Senator Hennines. Thank you, sir. 

Judge Hourzorr. And even then, only convictions of felonies or 
crimes involving moral turpitude. 

Senator Henninos. And not as to juvenile arrests. 

Judge Hotrzorr. Not as to juvenile arrests, or even convictions. 

Mr. StaymMan. Judge, I have a couple of other questions. Are 
those records and reports of the Advisory Committee available for 
the record of our hearing, do you think ? 

Judge Hoirzorr. Well, all of the minutes and all of the files of the 
Advisory Committee—and I must say that all the proceedings of the 
committee were reported in shorthand, and were transcribed—all of 
the records of the committee have been deposited in the Library of 
the Supreme Court. We thought that since we were a temporary 
committee, we had no place to keep our records, and at the same time 
they should be preserved. And we felt that the Library of the Su- 
preme Court was an appropriate place, an appropriate repository for 
them. And Iam sure they are there now. 

Mr. StayMan. One final question, Judge. What do you think of 
this proposal that has been discussed that follows the alleged British 
practice and provision that Congress has enacted for the military 
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service in the Uniform Code of Military Justice in article 31 of warn- 
ing a person before he is questioned of certain basic rights 

Judge Horrzorr. Well, now, offhand it sounds like a good idea. 
But I have some misgivings about putting it into an act of Congress. 

Actually, my observation has been in the case of serious crimes, the 
Washington police, before taking a written statement from a de- 
fendant, do give him that warning. 

But the British system is not embodied in an act of Parliament. 
It is a series of rules governing the police. Those rules do not have 
the force of law. And my understanding of the way those rules 
are construed and applied is this. 

Those rules are applied only after a person is formally charged. 
And under the English practice, a person may be brought to Scotland 
Yard, say, and questioned, and he is not warned. But if at the end 
of the questioning it is decided to formally charge him, then he is 
formally charged and at that time he is given the warning. So that 
the warning applies to anything said after he is charged, “and not to 
anything that precedes the formal charge. It is not given immedi- 
ately after the arrest. 

Now, the actual difficulty of putting this in a statute would be this. 
Time and time again—I am judging from past observation and ex- 
perience—the defendant might say, SW ell, they did not comply with 
this statute. They didn’t warn me.” And we will have a question 
of fact to be tried. The defendant might be lying, perhaps, but it 
would be an additional question of fact. And I would not like to 
see that breught into legislation for that reason. 

You know, one of the things that bothers me sometimes is the fact 
that we have to go off on tangents at criminal trials and try issues and 
determine quest ions that have nothing to do with the ‘question of 
whether the defendant committed the crime of which he is accused. 
And sometimes I wonder what the lay jurors, sitting in the box, think 
of our procedure, when they notice so much time being spent on things 
that have nothing to do with the question which is the one that they 
have to determine, did the defendant commit the crime. And I 
personally dislike to see any more side issues introduced. 

Mr. Stayman. Thank you. 

Judge Hourzorr. Thank you very much. 

Senator Henninos. Thank you very much, Judge. We appre- 
ciate your having taken your valuable time to be here with us this 
morning and enlighten us as you have with your very carefully 
prepared statement. 

The next witness is Prof. Arthur E. Sutherland, who is a_profes- 
sor of constitutional law, at the Law School of Harvard University, 
Cambridge, Mass. 

We are very glad to welcome you here today, Professor Sutherland, 
and express on behalf of the Subcommittee on Constitutional Rights 
our appreciation for your having come here from Boston, as busy 
as you are, and having made the trip for our benefit. 

Mr. Surnertanp. Thank you very much, Mr. Chairman. I ap- 
preciate the invitation to come here, sir. It is a great satisfaction to 
have a chance to at least attempt to help in the important work of 
this committee. 

Senator Henninos. You may, of course, Professor Sutherland. 
proceed in any manner you please. 
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STATEMENT OF ARTHUR E. SUTHERLAND, PROFESSOR OF CON- 


STITUTIONAL LAW, LAW SCHOOL, HARVARD UNIVERSITY, 
CAMBRIDGE, MASS. 


Mr. SurHer.anp. I have attempted to do some homework here by 
preparing a little written statement and adding to it some exhibits. 
The exhibits, sir, are a letter prepared by Prof. Harry Street, of the 
University of Manchester in England, treating of the English practice 
which Judge Holtzoff has just discussed so illuminatingly, and also 
I have had prepared, by the kindness of the Harvard Law School 
Library, a photostatié copy of a statement made by the committee on 
the Bill of Rights of the American Bar Association in 1944, on some 


legislation proposed in 1943, quite similar to some of the present 
legislation. 


If it oF Fon wish, I would be very glad to hand up this written state- 
ment, and then speak informally. 
Senator Hennrinos. We would be delighted to have it. At this time, 


without objection, it will be made a part of the record: And you may 
proceed. 


(The material referred to is as follows :) 


STATEMENT OF ARTHUR E. SUTHERLAND 
CONFESSIONS DURING UNNECESSARY DELAY IN ARRAIGNMENT 


My name is Arthur E. Sutherland. I live at 12 Berkeley Street, Cambridge, 
Mass. I am a professor of law at the Harvard Law School. I was admitted to 
the bar in New York in 1926 and practiced law in that State until 1941, with the 
exception of 1 year, 1927-28, when I was secretary to the late Supreme Court 
Justice O. W. Holmes. I was on active duty with the United States Army from 
July 1941 until November 1945. I became a professor of law at Cornell University 
in November 1945 and continued there until July 1950, when I became a professor 
of law at Harvard. During a part of the year, 1956, I was a Fullbright lecturer 
at Oxford University in England, and during that year visited a number of 
universities in Scotland and England where civil and criminal law is taught and 
studied. I have in my work as a professor of law paid particular attention to 
the United States Constitution and the rights and duties of the individual under 
it. I have always been greatly interested in the problem of balancing the rights 
of defendants in criminal cases with the practical necessities of police adminis- 
tration in all the complexities that arise out of modern urban conditions. 

This subcommittee has asked me to come before it to discuss the admissibility 
of confessions obtained during detention of prisoners by Federal authorities when 
that detention amounts to unnecessary delay in the prisoners’ being brought 
before a United States commissioner. 

The question is rendered particularly important at this time by the reference 
to the Senate Committee on the Judiciary of two bills, S. 2970 and 8S. 2432, which, 
respectively, would eliminate such delay as a sole cause of exclusion of state- 
ments or confessions; and would set a 12-hour limit for arraignment or release 
from custody. 

Rule 5 of the Federal Rules of Criminal Procedure prescribes the conduct of a 
police officer on making an arrest. The rule reads as follows: 


“PROCEEDINGS BEFORE THE COMMISSIONER 


“(a) Appearance before the commissioner.—An officer making an arrest under 
a warrant issued upon a complaint or any person making an arrest without a 
warrant shall take the arrested person without unnecessary delay before the 
nearest available commissioner or before any other nearby officer empowered to 
commit persons charged with offenses against the laws of the United States. 
When a person arrested without a warrant is brought before a commissioner or 
other officer, a complaint shall be filed forthwith. 

“(b) Statement by the commissioner.—The commissioner shall inform the de- 
fendant of the complaint against him, of his right to retain counsel, and of his 
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right to have a preliminary examination. He shall also inform the defendant that 
he is not required to make a statement and that any statement made by him may 
be used against him. The commissioner shall allow the defendant reasonable 
time and opportunity to consult counsel and shall admit the defendant to bail as 
provided in these rules. 

“(c) Preliminary examination.—The defendant shall not be called upon to 
plead. If the defendant waives preliminary examination, the commissioner shall 
forthwith hold him to answer in the district court. If the defendant does not 
waive examination, the commissioner shall hear the evidence within a reasonable 
time. The defendant may cross-examine witnesses against him and may intro- 
duce evidence in his own behalf. If from the evidence it appears to the commis- 
sioner that there is probable cause to believe that the defendant has committed 
it, the commissioner shall forthwith hold him to answer in the district court; 
otherwise the commissioner shall discharge him. The commissioner shall admit 
the defendant to bail as provided in these rules. After concluding the proceeding 
the commissioner shall transmit forthwith to the clerk of the district court all 
papers in the proceeding and any bail taken by him.” 

Rule 5 does not lay down a novel principle. In McNabb v. U. 8. (318 U. S. 
332 at 342), the Court’s opinion describes United States statutes prescribing 
prompt arraignment going back to 1879; and the resentment of our people at 
protracted confinement without a judicial hearing is as old as the 17th century 
controversies with Stuart kings. See Darnel’s case (The Five Knights’ case) 
(3 How. St. Tr. 1 (1627)), and Jenckes’ case (6 How. St. Tr. 1189 (1676) ). 

The importance of this rule in protecting the rights of the accused can 
scarcely be exaggerated. The commissioner is charged with informing the 
defendant of his right to counsel, of his right to remain silent, and of other 
procedural rights. The protections thrown around the defendant by rule 5, 
and some of the procedural protections of the Bill of Rights of the Federal 
Constitution disappear if the defendant may be taken into custody by Federal 
officers and without being effectively warned and put on notice of his rights, 
may be questioned at length in privacy without counsel until he makes a 
confession satisfactory to the police. 

If the accused is brought before a magistrate as soon as he is in custody, 
is informed of his rights, is assured of his privilege of silence and is given 
counsel, there will obviously be many impediments in the way of easy police 
work. Undoubtedly, these requirements, if scrupulously carried out, would 
interfere with the procuring of a number of confessions. But ease of police 
work is not the only object of American constitutional! government, as the pro- 
visions of the Bill of Rights demonstrate. Another and equally imperative 
object of the Bill of Rights is the protection of the individual. The experience 
of our people in this country since the promulgation of the Constitution, and 
in the Colonies, and in England before that, has demonstrated that procedural 
protection in criminal cases has to extend to the guilty as well as the innocent © 
if the rights of the people generally are to be protected. 

The late Mr. Justice Robert Jackson has well posed the dilemma: 

“Amid much that is irrelevant or trivial one serious situation seems to me 
to stand out in these cases. The suspect neither had nor “vas advised of his 
right to get counsel. This presents a real dilemma in a free society. To sub- 
ject one without counsel to questioning which may and is intended to convict 
him, is a real peril to individual freedom. To bring in a lawyer means a real 
peril to solution of the crime because, under our adversary system, he deems 
that his sole duty is to protect his client—guilty or innocent—and that in such 
a capacity he owes no duty whatever to help society solve its crime problem. 
Under this conception of criminal procedure, any lawyer worth his salt will tell 
the suspect in no uncertain terms to make no statement to police under any 
circumstances.” (See Watts v. Indiana, 338 U. 8. 49 (1949).) 

Some of the most enlightening information relevant to S. 2970 and S. 24382 of 
the 85th Congress can be found in a House document entitled “Admission of 
Evidence in Certain Cases,” being the record of hearings of the Judiciary Com- 
mittee on a 1943 bill practically identical to the present S. 2970—H. R. 3690 
of the 78th Congress, Ist session. This House document was published in 1944. 
The bill then under consideration was very short; it provided merely that 
“* * * no failure to observe the requirement of law as to the time in which 
a person under arrest might be brought before a magistrate, commissioner, or 
court shall render inadmissible any evidence that is otherwise admissible.” 
This proposed legislation had been suggested by the NceNabb case of 1943 (318 
U. S. 3382), and the Anderson case of the same day (318 U. 8S. 350) and the 
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Mitchell case in the Court of Appeals of the District of Columbia (138 F. 2d 
426 (1943)). (It is worthy of note that after the hearings in 1943 just men- 
tioned, the Supreme Court of the United States reversed the Mitchell case (322 
U. S. 65 (May 29, 1944) ), and held admissible the evidence in question.) 

There emerges from the testimony in the 1948 hearings the same difficult 
conflict pointed out by Mr. Justice Jackson, between the desire to preserve long- 
standing individual rights and the desire to facilitate police work. Witnesses 
speak approvingly of the principle that a citizen should not be arrested and 
held incommunicado for as long a period as is necessary to get from him a solu- 
tion of a crime; but at the same time, while professing deference to this prin- 
ciple, point out that it is highly inconvenient for the solution of crimes, and 
should in practice be disregarded where necessary. The forthright and candid 
testimony of Major Kelly, the Superintendent of Police of the District of Co- 
lumbia, is most enlightening. In his testimony appears a picture of a conscien- 
tious and vigorous officer of police; by his unvarnished testimony he discloses 
the whole basis of the problem now before this committee. 

The following dialog between Major Kelly and Congressman Cravens is illu- 
minating. 

“Major KeLiy. I mean that when you take a person into custody for the 
investigation of a commission of a serious crime, and the minute you have said 
person arraigned before a United States commissioner or magistrate, and he 
is then turned over to the United States marshal or committed to the jail for 
the purpose of being held, you cannot properly go any further with your investi- 
gation. The individual so charged or held, when he arrives at the jail or place 
that he is committed, receives all kinds of advice and information from other 
persons held in jail; namely, those that are referred to as tier lawyers, and then 
it is absolutely impossible to proceed further in a proper manner with the inves- 
tigation. In other words, the prisoner is entirely out of your control and cus- 
tody, and you are then handicapped to the greatest extent by the ruling which 
we must now undergo since the McNabb decision was handed down. 

“Mr. CrAvENS. I get the impression from your remarks that the purpose of 
not taking him before the magistrate is to keep him from getting advice. 

“Major KELLY. No, sir; that is not true. I believe that every person should 
be guaranteed the right provided under the Constitution of the United States, 
but at the same time I believe, and I am confident, that when a person is charged 
with the commission of a serious crime, there should not be any interference 
with the police or detectives until such case is brought to a definite conclusion. 
I do not mean that a person should be held forever, but should be allowed to 
stay in the custody of the police for a reasonable time until the investigation is 
concluded.” 

In the effort to reconcile these two antithetical principles of government— 
that police should be easily able to perform their tasks, particularly in the 
difficult conditions of great cities, and on the other hand that detention incom- 
municado, with all the evils of police misconduct it tends to bring, should not 
be tolerated—the experience of England and Scotland may furnish useful com- 
parisons. While police work in England and Scotland is not perfect, I have the 
impression from books, from talking to a great many English and Scots students 
of the subject, and from some small contact with the administration of justice 
in England, that the rights of prospective defendants are well respected in 
England without life and limb and property being any the less safe than in 
the United States. I refer to the annexed helpful letter of Prof. Harry Street, 
of the University of Manchester, which describes and comments on the British 
experience. 

I hope that this subcommittee will see fit to disapprove S. 2970 and 8. 2432, 
and any similar legislation. I prefer to see the law on the subject of confessions 
obtained from persons under detention worked out case by case as circum- 
stances arise. I believe that a flat rule, such as the 12-hour rule of S. 2432 
or the legislative reversal of the McNabb rule in 8S. 2970 is much less advan- 
tageous than a system in which, as the McNabb and Mitchell cases illustrate, 
the judges weigh all the circumstances of the individual case and ultimately 
admit or reject the evidence on the values of the total situation. 

The intervention of a committing magistrate early in the procedures, and of 
the trial and appellate judges later in the »rocedures, is a wholesome thing. 
The right of the citizen is best protected by a balance between the executive 
zeal of the police and reflective fairness of the judiciary. Robert Jackson said 
this very well in a District of Columbia case involving searches and seizures. 

28412 O—58 2 
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Here the problem was the duty of the police to procure a search warrant, not 
the duty of the police to take an arrested person before a magistrate; but the 
two situations are not entirely dissimilar. Mr. Justice Jackson said: 

“We are not dealing with formalities. The presence of a search Warrant serve. 
a high function. Absent some grave emergency, the fourth amendment has inter- 
posed a magistrate between the citizen and the police. This was done not to 
shield criminals nor to make the home a safe haven for illegal activities. It was 
done so that an objective mind might weigh the need to invade that privacy in 
order to enforce the law. The right of privacy was deemed too precious to eu- 
trust to the discretion of those whose job is the detection of crime and the arrest 
of criminals. Power is a heady thing; and history shows that the police acting 
on their own cannot be trusted. And so the Constitution requires a magistrate 
to pass on the desires of the police before they violate the privacy of the home. 
We cannot be true to that constitutional requirement and excuse the absence 
of a search warrant without a showing by those who seek exemption from the 
constitutional mandate that the exigencies of the situation made that course 
imperative” (McDonald v. United States, 285 U. S. 451, 455 (1948) ). 

One interesting suggestion in the 1943 hearings was brought forward by 
Attorney General Biddle, who said that a possible thing to do was to permit 
detention before arraignment for “a reasonable time.” See “Admission of evi- 
dence in certain cases” (pp. 36-37). I gather from Mr. Biddle’s testimony that 
he felt that difficulty in solving any crime would extend the permissible time 
of detainment. I do not like this suggestion very well. It seems to me that the 
problem we are discussing this morning is alWays most likely to arise in cases 
deemed by the police to be serious. Zealous and conscientious officers, anxious 
to make a good record, are going to deem most cases serious ones. Robert 
Jackson was a highly practical man, who thoroughly understood the necessities 
of prosecution. He had, after all, been Attorney General of the United States. 
And yet he wrote in 1948: “Power is a heady thing; and history shows that the 
police acting on their own cannot be trusted.” In this, I am sure he did not 
mean to suggest that policemen are more than very occasionally intentional wrong- 
doers. The problem is one of excess zeal. 

I do not think that the rights of the citizen in the United States are in danger 
of some great sudden invasion. They are more apt to be diminished bit by bit, 
by a series of measures, each seeming well justified and innocuous, but in the 
aggregate bringing us much closer to an intolerable society of supervision. My 
recommendation, for what it is worth, is that the law be left as it is pursuant to 
Watts, Anderson, Mitchell, and Mallory, to be worked out by the judges case 
by case as the needs of justice require. S. 2432 would only put a premium on 
extraction of a confession before the 12-hour time limit (perhaps extended by 
night hours) runs out. And S. 2970 would remove the only effective sanction 
tending to persuade police officers to obey rule 5 to the letter. 

The statement by the committee on the Bill of Rights of the American Bar As- 
sociation, on H. R. 3690, submitted May 15, 1944, and its accompanying memo- 
randum-on the detention of arrested persons, set forth the reasons for opposing 
the present S. 2970 and S. 2432 so fully and thoroughly that there is no reason 
to repeat them here. A photostatic copy is annexed. 
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Law ScHoort oF HARVARD UNIVERSITY, 
Cambridge, Mass., March 5, 1958. 


MEMORANDUM FOR THE SENATE SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 


Dear Sirs: I am professor of public law at the University of Manchester, Eng- 
land, and visiting professor of law at Harvard Law School, 1957-58. I state 
below a summary of the British rules relating to police detention. 

In England a policeman can lawfully arrest a person if he has formed the 
intention at the time of arrest to prefer a formal charge. He has no power to 
arrest in order to carry out further investigations into the suspected criminal 
conduct of that person. He has no power to detain any person for questioning. 
It is my impression that English policemen do regularly detain persons for 
questioning. Their asserted legal justification would be that the person de- 
tained has voluntarily consented to the detention. I took a poll last year of mem- 
bers of facilities other than law at my home university : 90 percent of those polled 
believed that they were legally bound to comply with a policeman’s request that 
a person accompany him to the police station for questioning. In off-the-record 
conversation with me policemen have freely admitted that they do not regularly 
inform persons that they were free to decline the request because they would be 
seriously hindered in the detection of crime. 

After arrest the policeman must take the accused forthwith before a senior 
police official or justice of the peace in order that a formal charge may be 
preferred against him. A Home Office Circular No. 98/1954 (a directive, not a 
regulation having legal effect) provides that as soon as the accused has been 
so charged the police must give him a written notice setting out the Judges’ 
Rules and simple particulars of the charge. I quote from Moriarity, Police Law 
(17th edition, 1957, pp. 63-67) : 

“Statements by persons suspected of crime or by prisoners in police custody.— 
In 1918 the judges of the King’s bench division approved a memorandum on the 
above subject, containing rules for the guidance of the police. 

“These rules were drawn up to insure that any statement tendered in evidence 
should be a purely voluntary statement and therefore admissible in evidence. 
They explain the conditions under which the courts would be likely to admit in 
evidence statements made by persons suspected of or charged with crime. They 
are not rules of law * * * but are for the guidance of the police. 

“These rules are to the following effect : 


“Persons suspected of crime 


“(1) When a police officer is endeavoring to discover the author of a crime, 
there is no objection to his putting questions in respect thereof to any person or 
persons, whether suspected or not, from whom he thinks that useful information 
can be obtained. 

“*(2) Whenever a police officer has made up his mind to charge a person with a 
crime, he should first caution such person before asking any questions or any 
further questions, as the case may be. 


“Prisoners 


“(3) Persons in custody should not be questioned without the usual caution 
being first administered. 
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“Nore.—This rule was never intended to encourage or authorize the question- 
ing or cross-examination of a person in custody after he has been cautioned, on 
the subject of the crime for which he is in custody. 

“But in some cases it may be proper and necessary to put questions to a person 
in custody after the caution has been administered, for instance, a person arrested 
for a burglary may, before he is formally charged, say ‘I have hidden or thrown 
the property away,’ and after caution he would properly be asked ‘Where have 
you hidden or thrown it?’ or a person, before he is formally charged as a habitual 
(persistent) criminal, is properly asked to give an account of what he has done 
since he last came out of prison. 

“Prima facie the expression ‘persons in custody’ in this rule (3) applies to per- 
sons arrested before they are confined in a police station or prison, but this rule 
equally applies to prisoners in the custody of the jailer. 

“(4) If the prisoner wishes to volunteer any statement, the usual caution 
should be administered. 

“It is desirable that the last two words of the usual caution should be omitted 
and that the caution should end with the words ‘be given in evidence.’ 

“(5) The caution to be administered to a prisoner, when he is formally charged, 
should therefore be in the following words: ‘Do you wish to say anything in 
answer to the charge? You are not obliged to say anything unless you wish to do 
so, but whatever you say will be taken down in writing and may be given in 
evidence.’ 

“Care should be taken to avoid any suggestion that his answers can only be 
used in evidence against him, as this may prevent an innocent person making a 
statement which might assist to clear him of the charge. 

“NorTe.—With regard to the form of the caution it is obvious that the words in 
this rule (5) are only applicable when the formal charge is made and can 
have no application when a violent or resisting prisoner is being taken to a police 
station. In any case before the formal charge is made, the ‘sual caution is, or 
should be, ‘You are not obliged to say anything, but anything you say may be 
given in evidence.’ 

“This simple, emphatic and easily intelligible form of cautio:: may be used at 
any time during the investigation of a crime at which it is necessary or right to 
administer a caution. For example, when a person is being questioned by a police 
officer under rule (1) and a point is reached when the officer would not allow 
that person to depart until further inquiry has been made and any suspicion 
that may have been aroused had been cleared up, it is desirable that such a caution 
should be given before further questions are asked. When eny form of restraint 
is actually imposed, such a caution should be given before further questions are 
asked. 

“When it comes to cautioning a prisoner immediately before or immediately 
after he is formally charged, the form prescribed in this rule (5) should be 
used. 

“(6) A statement made by a prisoner before there is time to caution him is not 
rendered inadmissible in evidence merely by reason of no caution having been 
given, but in such a case he should be cautioned as soon as possible. 

“(7) A prisoner making a Voluntary statement must not be cross-examined, 
and no questions should be put to him about it except for the purpose of re- 
moving ambiguity in what he has actually said. For instance, if he has men- 
tioned an hour without saying whether it was morning or evening, or has given 
a day of the week and day of the month which do not agree, or has not made 
it clear to what individual or what place he intended to refer in some part of 
his statement, he may be questioned sufficiently to clear up the point. 

“(8) When two or more persons are charged with the same offence and state- 
ments are taken separately from the persons charged, the police should not 
read these statements to the other persons charged, but each of such persons 
should be furnished by the police with a copy of such statements and nothing 
should be said or done by the police to invite a reply. If the person charged 
desires to make a statement in reply, the usual caution should be administered. 
(This rule should be carefully followed.) (See R. v. Mills and Lemon (1947).) 

“NoTte.—For the purpose of these Rules the words ‘crime’ and ‘offense’ are 
synonymous and include any offense for which a person may be apprehended 
or detained in custody. 

“(9) Any statement made in accordance with the above rules should, when- 
ever possible, be taken down in writing and signed by the person making it 


after it has been read to him and he has been invited to make any corrections 
he may wish. 


‘ 
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“Note.—In giving evidence as to the circumstances in which any statement 
was made or taken down in writing, a police officer must be absolutely frank in 
describing to the court exactly what occurred, and it will then be for the court 
to decide whether or not the statement tendered should be admitted in evi- 
dence.” 

It will be noted that rule 3 does not in terms apply to “detention by consent.” 
Further, rule 5 only operates after the accused has been formally charged. In 
my View these rules do not work well. My inquiries of police officers have 
elicited that in order to obtain as much incriminating evidence as possible, they 
frequently yield to the obvious temptation to postpone a formal charge and 
caution after the time when they have decieded that they would not allow the 
man to leave on request. They freely admit that strict observance of these rules 
would make their task of detection extremely burdensome. 

In Scotland once a person has been arrested (even though not formally 
charged) the police are forbidden to question him or invite him to speak. If an 
accused wishes to make a statement, he must be taken before a magistrate, and 
cautioned and advised of his right to consult with a lawyer before making his 
statement. The Scottish courts are also extremely reluctant to admit in -evi- 
dence statements made by persons “detained for questioning” (Aitken, 1926 J. C. 
83; Chalmers, 1954 J.C. 66). 

Both English and Scottish courts will exclude from evidence confessions ob- 
tained in breach of the above rules. English courts tend to admit other evidence 
obtained in consequence of police wrongdoing, e. g., illegal search (Kuruma vy. R. 
1955 A. C. 197) though the case law is scanty. Scotland, on the other hand, 
rejects such evidence ordinarily, e. g.. WeGovern (1950 J. C. 33)—scrapings 
from the accused's fingernails, obtained while he was “detained for question- 
ing’’ and before arrest, in connection with safe blowing, held inadmissible in 
evidence. 

HARRY STREET, 
Visting Professor of Law. 
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May 15, 1944 


Hon. ZEBULON WEAVER, Chairman, 
Sub-committee No. 2, 

Committee on the Judiciary, 
House of Representatives, 
Washington, D. C. 


Dear Sir: 


The Bill of Rights Committee of the American Bar Associa- 
tion asks leave to make the following statement regarding 
H.R. 3690, which was introduced by Mr. Hobbs of Alabama 
and referred to your Committee. This is entitled “‘A Bill To 
safeguard the admission of evidence in certain cases.” It pro- 
vides: ““That no failure to observe the requirement of law as 
to the time within which a person under arrest must be brought 
before a magistrate, commissioner, or court, shall render in- 
admissible any evidence that is otherwise admissible.” If 
enacted it will wipe out the rule recently laid down by the 
United States Supreme Court, that confessions obtained by the 
police from a person unlawfully kept in custody cannot be used 
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against him at his trial. McNabb v. United States (1943) 318 
U.S. 332; Anderson v. United States (1943) 318 U.S. 350. Com- 
pare United States v. Mitchell (1944) 12 Law Week 4329. 

The Special Committee on the Bill of Rights was established 
by the American Bar Association in 1938. The resolution defin- 
ing the duties of this Committee includes authorization ‘‘To in- 
vestigate, or cause to be investigated, instances of seeming sub- 
stantial violations or threatened violations of Bills of Rights. 
whether by legislative or administrative action or otherwise. 
and when authorized by the Huuse of Delegates or Board of 
Governors or in case of emergency by the President, to make 
public its conclusions in respect thereto.” We accordingly 
undertook a careful investigation into the legal rules and prin- 
ciples affected by H.R. 3690, the evils it is designed to remedy. 
and its probable consequences to efficient law-enforcement and 
the liberties of the individual. The conclusions resulting from 
our investigation are herewith submitted to you by authorization 
of the Board of Governors of the American Bar Association. 

Our purpose is broader than mercly to take sides on this one 
bill. H.R. 3690 raises the whole problem of what is the proper 
law as to detention after arrest. The Attorney General, at the 
Hearings on this bill and in his Annual Report, has asked 
Congress to consider legislation on this problem which will be 
wider in scope than this bill. Tiie problem of detention after 
arrest is, as he said, exceedingly important and very difficult, 
because it involves the delicate balance between two great con- 
flicting policies—the maintenance of individual rights and the 
protection of the public against crime. As representatives of the 
American Bar, the members of the Bill of Rights Committee are 
deeply concerned with both these great policies. We are anxious 
that they should be reconciled in the best manner possible. 
The serious dissatisfaction of the law-enforcing officials with the 
existing legal situation as to police detention and investigation 
makes it desirable for Congress to reconsider this law as a whole. 
H.R. 3690 is not the right way to go about it, in our opinion, 
but we hope that better measures can be devised to meet the 
proper wishes of the law-enforcing officials. Our main purpose 
is to aid your Committee and other members of the two Houses 
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of Congress in exploring this important problem with the 
thoroughness it deserves. We accordingly requested those of 
our members who have most studied the problem to prepare a 
full memorandum on the pertinent issues involved. This 
memorandum, while not to be understood as a statement on 
behalf of the Bill of Rights Committee, is transmitted to you 
herewith because we believe that it fairly and helpfully presents 
the subject of detention after arrest in relation to both civil 
liberties and the efficient suppression of crime. 


The most disturbing feature of H.R. 3690 is its tendency to 
encourage violations of several very important Acts of Congress 
which require an arrested person to be speedily taken before a 
United States commissioner or other committing magistrate. 
The bill does not purport to amend these statutes; it does not 
even cite them. Hence there is danger that during the discussion 
of H.R. 3690 these fundamental statutes will be eclipsed by the 
bitter controversy over the McNabb case. Therefore, we 
respectfully urge your Committee not to lose sight of these 
statutes. We earnestly hope that you will have them constantly 
in mind, that you will weigh their importance, and consider the 
effect of H.R. 3690 upon the probability that they will be 
obeyed or disobeyed by the law-enforcing officers. We venture 
to suggest that the central question before your Committee is 
the desirability of these statutes as they now read. 

These Acts of Congress (all cited in Hearings, page 28) im- 
pose a brief time-limit on the police who arrest a person charged 
with a crime in the District of Columbia or with a federal 
offense. (If the arrest is under a warrant, the warrant itself 
may impose the time-limit, which is ‘“‘forthwith” for the District 
of Columbia police.) After the brief time-limit expires, the only 
way to make further detention lawful is an order from a court 
or a judicial officer. So the statutes order the police to bring 
their prisoner to a committing magistrate, who conducts a 
hearing to determine whether there is probable cause to believe 
the accused guilty of the offense for which he is charged. If not, 
the magistrate releases the prisoner; but if he finds grounds for 
holding the accused, then he either admits him to bail or places 
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him in the custody of the marshal. The time-limit varies. As to 
the two groups of law-enforcing officers whose activities are said 
to be most affected by the McNabb case, the District of Columbia 
police are directed by a statute substantially unchanged since 
1862 to convey the arrested person before the proper court 
“immediately and without delay”? (D.C. Code, 1940, § 4—140); the 
officers of the Federal Bureau of Investigation are ordered by 
an Act of 1934 to take their prisoner before a committing 
magistrate “immediately” (5 U.S.C. § 300a). Other specific 
statutes make the time-limit “‘forthwith” or “immediately.” A 
statute applicable to federal officers in general (18 U.S.C. § 595), 
which became law in 1893, contains no express time-limit but 
has been judicially interpreted to mean “‘without unnecessary delay”’ 
or “fas soon as circumstances will permit.” (Bullock v. United States, 
D.C. App. 1941, 122 F. 2d 213, 215; United States v. Ebbs, 
D.N.C 1881, 10 Fed. 369, 375.) Insofar as state law affects the 
custody of persons arrested for federal offenses, most states have 
similar legislation requiring prompt production before a com- 
mitting authority (fully cited in 318 U.S. 342-343, note 7.) 


“The purpose of the statutes,” as summed up by the 
Attorney General, “‘is, of course, to subject the legality of 
detention to judicial scrutiny at the earliest practicable 
moment to afford the defendant an opportunity to obtain 
counsel and, if the offense is bailable, admission to bail. 
Indirectly, they are designed to safeguard against the 
‘third degree’ and similar police abuses from which, I 
know you will agree, Federal justice has been happily and 
remarkably free.” (Hearings, Pages 28-29.) 


The federal law-enforcing officers have a very hard task in 
obtaining the evidence which is necessary to indict and convict 
for the shrewd and desperate crimes with which they are now 
confronted; and the Washington police find it difficult to trace 
offenders amid a rapidly moving population housed under 
congested conditions. Consequently, the officers have sometimes 
been tempted to violate the prompt production statutes, for two 
practical reasons. First, they want to prolong the opportunity 
for questioning the prisoner and obtaining confessions or other 
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information which may be subsequently used against him or in 
arresting and convicting persons associated with him. Second, 
in cases of crimes by gangs, the police who have arrested one 
suspect fear that the publicity of his early appearance in the 
commissioner’s office will warn members of the gang who are 
still at large, so that they may escape before the net closes or 
even perpetrate more crimes in a rush; hence the police would 
like to wait until everybody is rounded-up and produce them all 
at once before the commissioner. 

The Acts of Congress do not mention any penalty for such 
violations of the statutory time-limits (except that the general 
statute deprives the offending officer of mileage fees). Before the 
McNabb case, there was no effective penalty in operation. The 
police could safely obtain confessions during unlawfully pro- 
longed detention and use them at the trial, so long as the con- 
fessions were held by court and jury to be voluntary, i.e., not 
given because of threats or mental suffering or for other im- 
proper motives which might render the confessions untrust- 
worthy. Illegal imprisonment did not keep the confessions out. 

Then came the McNabb case which did impose a drastic 
penalty. The seven majority Justices held that unlawful deten- 
tion shut out the confession. The decision made the speedy 
production statutes really mean something. The police were 
no longer left free to enforce the law by disobeying the law. 

H.R. 3690 simply removes this penalty, and stops. It puts 
the law back just where it was before the McNabb case. It 
does not change the statutes in which Congress orders the 
District of Columbia police and the Federal Bureau of Investiga- 
tion and other arresting officers to take their prisoners speedily 
to a magistrate. The bill merely says that the officers can once 
more disregard the orders of Congress when they see fit, without 
any serious danger of disagreeable consequences. 

The Committee on the Bill of Rights concludes that the 
enactment of this brief measure would be undesirable. We 
understand the present difficulties of the police and believe that 
they ought to be lessened by suitable legislation and administra- 
tive changes. But whatever the defects of the existing law, there 
must be some better way for Congress to promote efficient law 
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enforcement than by condoning official lawlessness. Stnet 
observance of some reasonably definite and rather short time- 
limit for the detention of a prisoner after arrest without judicial 
sanction is vital to personal liberty. Congress has recognized 
this in the numerous statutes already described. The real issue 
is—What is the proper time-limit under the conditions of the 
present day? H.R. 3690 fails to deal squarely with this issue. If, 
as its supporters contend, the existing statutory requirements are 
too stringent and interfere unduly with the efficient suppression 
of the kind of criminals the police have to face today, then we 
respectfully submit that Congress should lengthen the time- 
limit and not merely grant immunity for violations of its own 
positive directions. If, on the other hand, the existing time-limit 
is still essential for the protection of individual liberties, then it 
ought to be strictly observed or else it becomes a pious and 
meaningless wish. In short, the time-limit for production before 
a committing magistrate is so important that Congress should 
not change the present law without a thoroughgoing considera- 
tion of the whole problem of detention after arrest in all its 
aspects. Such consideration might conceivably lead to revision 
of all the present statutes on prompt production so as to provide 
a somewhat more flexible time-limit for arresting officials, 
with new statutory safeguards to insure observance of this time- 
limit and prevent abuses like the third degree which prolonged 
detention inevitably tends to facilitate. 


To sum up our main objections to H.R. 3690: 

First, it takes away the only existing strong incentive for 
obedience to the time-limits established by Congress without 
substituting any other effective sanction. The McNabb rule 
may not be the best sanction, but it is better than no sanction 
at all. It is all we have now. The bill pulls the teeth from the 
prompt production statutes and puts nothing in their place. 

Second, the bill offers no adequate solution of the problem of 
police detention and investigation. It deals with it partially 
and indirectly. It removes the effective sanction for the rule of 
speedy production without revising the rule itself. It changes a 
small portion of the law of police detention without including 
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any provisions to take care of the consequences of this change 
upon official observance of Acts of Congress or upon individual 
liberties. The bill is like a man carrying a ladder down a 
crowded street, who swings the short end without looking to see 


where the long end is going. 


Therefore, we request your Committee not to recommend 


the enactment of this bill. 


Respectfully submitted, 


Tue COMMITTEE ON THE BILLs OF RIGHTS, OF THE 
AMERICAN BAR ASSOCIATION 


Burton W. Musser, Chairman 
(of the Utah Bar) 


DouG.Las ARANT 
(of the Alabama Bar) 


ZECHARIAH CHAFEE, JR. 
(of the Rhode Island Bar) 


J. A. Goocxu 
(of the Texas Bar) 


GEorGE I. HAIGHT 
(of the Illinois Bar) 


H. Austin HAUXHURST 
(of the Ohio Bar) 


Monte M. LEMANN 
(of the Louisiana Bar) 


W. E. Morse 
(of the Mississippi Bar) 


FRANK B. OBER 
(of the Maryland Bar) 


Basit O’ CONNOR 
(of the New York Bar) 


Maurice Bower SAUL 
(of the Pennsylvania Bar) 
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(of the Pennsylvania Bar) 


Lynn U. STAMBAUGH 
(of the North Dakota Bar) 


Loyp WRIGHT 
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MEMORANDUM 


On THE DETENTION OF ARRESTED PERSONS AND THEIR 
PRODUCTION BEFORE A COMMITTING MAGISTRATE 


Transmitted to Sub-committee No. 2 of the Committee on the 
Judiciary of the House of Representatives with the 
Statement of the Bill of Rights Committee 
of the American Bar Association 
on H.R. 3690. 


Prepared by Some Members of the Bill of Rights Committee 
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THE DETENTION OF ARRESTED PERSONS AND 
THEIR PRODUCTION BEFORE A 
COMMITTING MAGISTRATE 


Since the statutory rule requiring the police to bring an 
arrested person speedily before a magistrate is, like other basic 
rules of criminal procedure, a compromise between public safety 
and individual liberty, we shall first discuss the relation of the 
rule to each of these great policies in turn. 


The Relation of Prompt Production to 
Efficient Law Enforcement 


We start our inquiry with the realization that the task of offi- 
cers charged with suppressing federal offenses (as distinguished 
from the metropolitan police problem in Washington) has become 
very difficult in recent years. They are confronted with the in- 
creasingly interstate nature of crime, both in fact and under new 
Acts of Congress. The agents of the Federal Bureau of Investiga- 
tion have been forced to deal with desperate gangs, armed with 
machine-guns and other weapons formerly unknown to offenders, 
and enabled by automobiles to escape rapidly from the scene of a 
kidnapping or bank robbery and scatter thernselves over half-a- 
dozen states without attracting observation. The present war 
added spy rings and sabotage gangs. Great public dangers, like 
those caused by the landing of the eight German saboteurs in 
1942, have been averted by the skill and energy of the members 
of this Bureau. 

Officers faced with such a hard and dangerous task naturally 
desire to make use of every resource that is in fact available 
in order to put public enemies where they can do no more harm. 
For example, whereas conditions in this country occasionally 
make it difficult to obtain needed information until somebody is 
arrested, once a suspect is in custody, much can often be learned 
from questioning him. The statements thus obtained from the 
prisoner may serve as confessions to be used at his own trial; or? 
they may give clues leading to the discovery of objective evi- 
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dence, like the whereabouts of loot or a kidnapped man or 4 
dead body; or they may enable the officers to run down th. 
prisoner’s associates who are still at large. Such customary 1n- 
terrogation after arrest is considered proper by our courts, s 
long as there is no coercion or other unlawfulness. But perhaps 
the desired information is not forthcoming within the brief 
period before Congress requires the prisoner to be brought to a 
United States commissioner. Then the officials have a strong 
practical reason for prolonging his detention until they find out 
whatever they want to learn. 


A second practical reason for prolonged detention is urged by 
the officers in cases of gang crimes, as described above—the danger 
that the usual publicity of the committal proceeding will warn 
the suspect’s associates. This may lead to his being kept in close 
custody long after he has told the officers all he knows. Inasmuch 
as the very fact of the suspect's sudden disappearance from his 
customary haunts must often be an alarm-bell to his confeder- 
ates, we have some difficulty in seeing why he still has to be kept 
like an official secret. This is a topic which deserves considera- 
tion by your Committee, for the danger of a warning was 
stressed by the Attorney General! and has been forcibly pre- 


sented by a high official of the Federal Bureau of Investigation 
as follows: 





“Modern criminals seldom operate alone, and this is 
especially true with regard to the more serious violations of 
kidnaping, bank robberies and other similar crimes of 
violence. Immediate arraignment of the first member of a 
criminal gang who is arrested, with the resultant public 
record and publicity, would frustrate plans of enforcement 
officers to apprehend the other individuals and conspira- 
tors involved. The result would be a vast additional ex- 
penditure of monev and the very definite possibility of an 
increase in the number of law enforcement officers killed by 
criminals. The situation becomes more aggravated in cases 
involving spy rings and sabotage gangs. The immediate 


1 Admission of Evidence in Certain Cases: Hearings before Subcommittee No. 2 
of the Committee on the Judiciary, House of Representatives, 78th Cong. 1st Sess., 
on H.R. 3690 (1943) page 35. This is cited hereafter as Hearings. 
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arraignment of the first spy arrested would jeopardize the 
entire investigation and cause the other conspirators to flee 
and would further jeopardize the Nation’s security. Ex- 
pediency rather than immediacy should be a determining 
factor in deciding how soon in the public interest an indi- 
vidual taken into custody should be arraigned.”’ 


Thus far we have been presenting the practical needs of the 
national enforcement officers. The District of Columbia police 
are not in quite the same situation. The evidence submitted to 
your Committee indicates that the Washington police deal 
largely with run-of-the-mill crimes, such as occur in any large 
city in the United States. They do not appear to be frequently 
confronted with desperate predatory gangs, as is the Federal 
Bureau of Investigation. Instead, their difficulties come from 
the rapid flow of population into Washington during the last 
decade, especially since war began, which has multiplied the 
opportunities for crime and the difficulties of detection. Their 
need to use prolonged detention seems less than the need of the 
national enforcement officers, because the crimes are less baffling 
and do not so often involve confederates who will escape if 
warned by the prompt production of a prisoner in court. How- 
ever, the officials of the metropolitan police department who 
appeared before your Committee feel strongly that the District 
of Columbia Code does not allow them enough time to make an 
adequate investigation. They say that before they can get 
started with their investigation of the facts, the law obliges them 
to take the suspect before a magistrate, and then he is turned 
over to the custody of the United States marshal and they lose 
control over him. Thus Major Edward J. Kelly, the superin- 
tendent of police, testified:? 


“I say that we should be granted reasonable time for the 
police and investigating officers to conduct a proper in- 
vestigation, so that all cases where a crime has been com- 
mitted should be brought to a proper conclusion without 
any doubt whatsoever. It is drastically hard enough in 
these critical days, with the added population we now have 
in the District of Columbia and the many, many other 


* Hearings, pages 5-7. 
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‘andicaps occurring on account of the national emergency. 
. . I do not mean that a person should be held forever, 
but should be allowed to stay in the custody of the police for 
a reasonable time until the investigation is concluded. . . . 
The minute that he is removed from our custody, we cannot 
proceed satisfactorily any further in our investigation.” 


Great respect is due to these views of the national and metro- 
politan enforcement officers that they cannot suppress crime 
efficiently without exercising the power to detain a suspect 
beyond the statutory time-limit. Yet, even on the score of 
efficiency, there is something to be said against prolonged im- 
prisonment in violation of Acts of Congress. 

In the first place, lawless enforcement of law is liable to create 
resentment against law and government, which brings about 
more crimes and increases the difficult work of the police. As 
the National Commission on Law Observance and Enforce- 
ment (commonly called the Wickersham Commission) said at 
the outset of its Report on Lawless Enforcement of Law:* 


‘Respect for law, which is the fundamental prerequisite 
of law observance, hardly can be expected of people in 
general if the officers charged with enforcement of the law 
do not set the example of obedience to its precepts.” 


Secondly, the habit of lawlessness on the part of the police 
tends to lower the dignity of their employment and their sense 
of that dignity. Their fight against lawless men, if waged by 
forbidden means, is degraded almost to the level of a struggle 
between two law-breaking groups. Once the police officers 
assume the power to disobey such rules of law as seem to them 
inconsistent with the safety of the public, there is no telling how 
much this power will be used. The whole machinery of justice 
becomes loose at the joints and begins to rattle. Law enforce- 
ment ceases to be impersonal. The choice of which statutes the 
police are to obey and which they are to disobey will depend on 
personal factors such as the qualities of the head of the depart- 


* Wickersham Report No. 11 (1931) page 1. This is in volume 4 of the cloth- 
bound edition of the complete Reports of the Commission. 
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ment and his immediate subordinates, the regulations the police 
establish for themselves, and the extent to which an energetic 
policeman may see fit to disregard even these regulations in 
order to get a dangerous criminal. The administration of justice 
tends to be a war where all rules are off except that the enemy 
must be defeated. 

Finally, the Acts of Congress directing speedy committal of a 
suspect operate, in some measure, to promote police efficiency. 
There is danger that the contrary practice of prolonged deten- 
tion will accustom police and prosecutors to proving their case 
out of the prisoner’s mouth, and thus tend to make them less 
zealous in the search for objective evidence. Wigmore remarks:* 


“ce 


. any system of administration which permits the 
prosecution to trust habitually to compulsory self-disclosure 
as a source of proof must itself suffer morally thereby. The 
inclination develops to rely mainly upon such evidence, and 
to be satisfied with an incomplete investigation of the other 
sources.” 


The same point is stressed by the majority opinion in the McNabb 
case: 

*“*. . . this procedural requirement . . . aims to avoid 
all the evil implications of secret interrogation of persons 
accused of crime. It reflects not a sentimental but a sturdy 
view of law enforcement. It allows easy but self-defeating 
ways in which brutality is substituted for brains as an 
instrument of crime detection.” 


So far as efficient enforcement is concerned, the police can 
make a persuasive reply to the three points just set forth. They 
can prove that they do in fact use brains in their investigations 
and they do get results. After all efficiency is their regular job 
and they ought to know more about it than anybody else. The 
question whether prolonged detention helps or hinders an 
adequate investigation of a serious crime is a matter of judg- 
ment, and the police are the experts. Certainly their judgment 
that prolonged detention in appropriate cases promotes efficiency 


“8 Wigmore, Treatise on Evidence (3d ed., 1940) § 2251. 
7 
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ought to carry great weight. There is much force to what the 
enforcing officers say about their two practical needs—for an 
adequate opportunity for investigation after arrest and for avoid- 
ing warnings to confederates. Even though we believe that 
H.R. 3690 is not the right way to attain those purposes, we hope 
that some other way can be found to prevent the statutory time- 
limit on unauthorized police detention from interfering with 
efficient and proper methods of suppressing crime. 

The rule in the McNabb case operates as a sharp check upon 
these practices of the law-enforcing officers. If it stimulates 
them to obey the prompt production statutes, then the interroga- 
tion is cut short before they have obtained the desired informa- 
tion. If, on the other hand, the officers disobey the Acts of Con- 
gress and prolong the questioning until they are satisfied, they 
will find themselves unable to use the confessions at the trial. 
Whichever happens, the officers regard the McNabb rule as an 
interference with their difficult and dangerous task of suppressing 
crime. This is the main argument brought forward by the sup- 
porters of the bill before your Committee. They urge you to give 
the law-enforcing officers a free hand to use the methods which 
they consider most likely to succeed. 

Yet efficiency in the pursuit of the guilty is not the sole test 
of criminal procedure. The long tradition of the common law 
has built up institutions and devices which plainly hamper 
efficiency to some extent. These are designed to protect the inno- 
cent against powerful government officials, and also to insure 
that all prisoners, whether innocent or guilty, shall be treated in 
ways that fit in with the kind of society we want. For example, 
no matter how efficient a Gestapo or a GPU might be, we do not 
like that sort of thing in the United States. It is particularly 
important to remember that criminal procedure is not framed 
just to reach obviously guilty men; it must take care of the inno- 
cent and the doubtful cases too. Before trial we cannot have one 
rule for innocent prisoners and another rule for guilty prisoners, 
because we do not know which are which until the verdict of 
conviction is given. That is the task entrusted by our law to the 
jury. Their function of sifting the innocent from the guilty must 
not be usurped by the police, no matter how able and devoted 
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they may be. The law presumes that all prisoners are innocent 
until they are proved guilty and requires them all to be handled 
before trial by methods which are suited to innocent men. The 
only qualification is, that when there is considerable reason to 
think that a man may be guilty, then he may be put in custody by 
carefully planned methods, so as to make sure that he will be on 
hand to let a jury decide whether he is guilty or not. In short, 
we have always recognized that efficiency must give way some- 
what for the sake of liberty and decency. 

It is natural that men engaged in law enforcement, often at 
the risk of their lives, should stress efficiency. Their absorption 
in their work creates an understandable desire to accomplish 
that work without hindrance from legal barriers. Still, Congress 
does not sit solely to carry out the wishes of government officials. 
Efficiency has to be somewhat offset by other purposes, and 
Congress on behalf of the people is charged with the protection 
of these other purposes. 


The Relation of Prompt Production to Personal Liberty 
and Other Individual Rights 


Among the deep-seated traditions of Anglo-American law is 
hatred of prolonged imprisonment of a citizen by the uncon- 
trolled will of executive officers. Consequently, the law has 
insisted for many centuries that imprisonment must be authorized 
by a judicial officer (except for the brief emergency of arrest 
without a warrant). This tradition is embodied in the various 
Acts of Congress already described which require speedy pro- 
duction of the prisoner before a magistrate, usually a United 
States commissioner, who though not exactly judge is a court 
officer and hence independent of the Executive Department. 
These statutes have their roots in the indignation of our English 
ancestors against the Stuart kings who threw their opponents 
into jail for long periods without any charge of crime, just to 
keep them from stirring up trouble and frighten others into not 
defying the royal will, or sometimes to obtain desired informa- 
tion from such prisoners while they were in helpless isolation. 
To stop such practices, the rule of law grew up that the im- 
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prisonment of a man who has not been indicted is illegal unless 
ordered by a magistrate after he has satisfied himself at a hearing 
that the prisoner ought to be held to answer a specific criminal 
charge. This rule obviously involved a loss in efficiency, but it 
was cherished by our English ancestors nonetheless. They were 
proud to contrast their freedom with the fate of Frenchmen who 
could be serft to rot in the Bastile on a King’s whim. 

The framers of our Constitution were thoroughly aware of 
the basic quality of this right not to be imprisoned without a 
proper charge of crime. They were assiduous readers of Black- 
stone’s Commentaries and had before them this passage, which was 
quoted in part by Alexander Hamilton in the Federalist (No. 
LXXXIV): 


‘Of great importance to the public is the preservation of 
this personal liberty; for if once it were left in the power of 
any, the highest, magistrate to imprison arbitrarily whom- 
ever he or his officers thought proper, (as in France it is 
daily practised by the crown—I have been assured upon 
good authority, that, during the mild administration of 
cardinal Fleury, above 54000 /ettres de cachet were issued 
. . .) there would soon be an end of all other rights and 
immunities. Some have thought, that unjust attacks, even 
upon life, or property, at the arbitrary will of the magis- 
trate, are less dangerous to the commonwealth, than such 
as are made upon the personal liberty of the subject. To 
bereave a man of life, or by violence to confiscate his 
estate, without accusation or trial, would be so gross and 
notorious an act of despotism, as must at once convey the 
alarm of tyranny throughout the whole kingdom: but con- 
finement of the person, by secretly hurrying him to gaol, where his 
sufferings are unknown or forgotten, is a less public, a less striking, 
and therefore a more dangerous engine of arbitrary government.” * 


Today this rule against arbitrary imprisonment has acquired 
fresh value for us because we have seen it flouted in European 
countries which were once highly civilized. We have heard of 
countless instances where men have been seized by the secret 
police without any charge of crime and held for many days of 


* 1 Blackstone, Commentaries (1787 ed.) pages 135-136 (italics supplied). 
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questioning while their families and lawyers and friends were 
ignorant even of their whereabouts. 

Unlawful detention impairs the most precious of all rights, 
the right to personal freedom. The Supreme Court has said 
through Mr. Justice Gray:* ‘“‘No right is held more sacred, or is 
more carefully guarded by the common law than the right of 
every individual to the possession and control of his own person, 
free from all restraint or interference of others, unless by clear and 
unquestionable authority of law.’’ The end of this quotation recog- 
nizes that even the right of personal liberty must give way to the 
requirements of public safety; but the necessity of the exceptional 
restraint on personal liberty must be determined by a judicial 
officer. There would be no protection from tyranny if the law- 
enforcing officers could themselves decide on the need for tearing 
a Citizen away from his home and his occupation and keeping 
him shut up for days. This is what John Adams meant by “A 
government of laws and not of men.’’* This principle of the rule 
of law goes back to the words of Magna Charta: 


‘“‘No free man shall be taken or imprisoned or dis- 
possessed, or outlawed, or banished, or in any way de- 
stroyed, nor will we go upon him, nor send upon him, except 
by the legal judgment of his peers or by the law of the 
land.” 


For example, it is a fundamental principle of the common 
law that a citizen may not lawfully be arrested by a policeman 
or any other official merely because the official thinks such 
action to be for the public good. A policeman must be able to 
point to a specific statute or a specific rule of the common law 
which authorizes him to arrest and detain a citizen under the 
circumstances of the particular case. Often the lawfulness of the 
arrest is sanctioned by a magistrate before the arrest takes 
place; he issues a warrant directing the policeman to bring the 
suspect speedily before the magistrate for a hearing. In some 
situations, however, there is no time to get a warrant before 
arrest. Here the policeman is entrusted with the emergency 


* Union Pacific Ry. Co. v. Botsford (1891) 141 U.S. 250, 251 (italics supplied): 
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power of deciding that a citizen ought to be in custody for 
the sake of public safety. Yet this emergency power involves 
such dangers of oppression that the law allows it to endure for 
only a brief space of time. A magistrate must speedily confirm 
the detention, otherwise it becomes illegal. Furthermore, this 
emergency power is carefully limited. There must be good 
grounds for suspicion and the suspicion must be reasonably 
directed toward the particular person arrested. The law does 
not authorize raids and dragnets arrests in which a number of 
persons are seized by the police without a warrant in the hope 
that one or a few of them may turn out to be connected with 
some crime. Information collected from prisoners after they 
have been thus arrested does not make up for the absence of 
evidence against them at the time of their arrest. 

Still more important in connection with H.R. 3690 are the 
legal limits upon detention after arrest. The object of arrest 
under our law is not the sequestration of a suspected person or 
his interrogation, but to be sure of his responding to a criminal 
charge. We have found no indication that there was ever any 
law in the United States or England authorizing a prisoner to be 
detained for the purpose of facilitating investigation. Exactly 
the contrary has been repeatedly declared by state judges inter- 
preting prompt production statutes similar to the Acts of Con- 
gress already quoted. For example, Judge Williams of the Ohio 
Supreme Court said:? 


‘The right to make arrests without warrant, is conferred 
by the statute in order to prevent the escape of criminals 
where that is likely to result from delay in procuring a writ 
for their apprehension. . . . To afford protection to the 
officer or person making the arrest, the authority must be 
strictly pursued; and“no unreasonable delay in procuring 
a proper warrant for the prisoner’s detention can be ex- 
cused or tolerated. Any other rule would leave the power 
open to great abuse and oppression. The detention of the 
plaintiff in prison for a period of five days, and more, with- 
out any writ, or order of any court, and in disregard of his 





* Leger v. Warren (1900) 62 Oh. St. 500, 508-509 (italics supplied.) See also 
People v. Frugoli (1929) 334 Ill. 324, 333; and other authorities cited in Wickersham 
No. 11, page 34, note 41. 
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repeated demands to be given a hearing, was without 
excuse or palliation. None was offered. . . . The arresting 
officer, in such case, cannot justify the holding of the prisoner without 
warrant, on the ground that time is necessary to investigate the case, 
and procure evidence against him.” 


If the police or the prosecutors delay production in court, 
they are depriving the prisoner of his possibility of an early re- 
turn to freedom through either a discharge or bail. They are in 
fact exercising the power to impose a prolonged restraint on his 
liberty, which by law belongs only to judges and magistrates. 
It is immaterial under the existing law that the enforcing officers 
consider it essential to the public safety that the prisoner shall be 
held by them for questioning or kept hidden in order to avoid 
warning his confederates to escape. If your Committee is con- 
vinced that the law-enforcing officers should possess the power 
to make such decisions, then we respectfully submit that you 
should amend the various prompt production statutes so as to 
extend the time-limit of lawful detention, and that you should at 
the same time establish proper safeguards to prevent abuses of 
this hitherto unprecedented power. 


The need for such safeguards is made clear by a considera- 
tion of the important relation of the crime of prompt production 
in court to other liberties and privileges of the prisoner. As the 
law now stands, the prolongation of detention for purposes of 
investigation or to avoid warning associates tends to violate 
several rights which are expressly guaranteed by the Constitu- 
tion. 


In the first place, imprisonment incommunicado interferes with 
the right of habeas corpus, which is guaranteed by Article I, 
section 9, of the Constitution itself. If the prisoner’s family or 
friends or lawyer knew where he was, they could at once obtain 
habeas corpus and compel the immediate production of the pris- 
oner before a magistrate. If habeas corpus was brought, we believe 
that no court would permit custody without committal to be 
continued an instant because of the desirability of interrogation 
or the inadvisability of warning confederates. We know of no 
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case which could be cited to bar the writ on such grounds. Yet 
secret custody does in fact stave off habeas corpus, because the 
prisoner’s family and lawyer and friends do not know who is the 
custodian to whom the writ should be directed. In effect, the 
arresting officers are suspending the writ of Aabeas corpus, al- 
though the Constitution forbids it to be suspended by anybody 
except in time of war or invasion, and then only by Congress 
and perhaps the President. The virtual suspension of habeas 
corpus by policemen will, we hope, be condemned by your Com- 
mittee, ever mindful of the obligation which, as Chief Justice 
Marshall declared,* Congress has ‘‘felt, with peculiar force,” 
from its very First Session,— 


“the obligation of providing efficient means by which this 
great constitutional privilege should receive life and 
activity; for if the means be not in existence, the privilege 
itself would be lost, although no law for its suspension should 
be enacted.” 


Either the detention for questioning should be made lawful by 
an amendment of the statutes, or else the police usurpation of 
power should be subject to a drastic penalty. 


In the second place, unlawful detention, so long as it con- 
tinues, takes away the right to bail if the suspect is accused of a 
bailable offense. This right is given by the Eighth Amendment 
of the Constitution to insure personal freedom even after a lawful 
arrest and even to a man who is actually guilty. Only a magis- 
trate can grant a prisoner bail. Those who keep him from the 
magistrate are denying him the right to bail. 


Thirdly, unlawful and secret detention takes away the right 
of the accused “‘to have the Assistance of Counsel for his defence,” 
which is guaranteed by the Sixth Amendment. Investigation is 
made easier if the prisoner is hidden away from lawyers who 
might advise him of his rights with respect to interrogations and 
confessions or obtain his immediate committal by habeas corpus. 
Yet the Supreme Court, through Mr. Justice Sutherland and 


‘ * Ex parte Bollman and Swartwout (1804) 4 Cranch 75, 95. 
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Mr. Justice Black, has twice declared that a prisoner “requires 
the guiding hand of counsel in every slep in the proceedings 
against him.’’® Thus the constitutional right is not limited to 
legal representation during the trial. From the moment of his 
arrest the prisoner needs legal help to procure his discharge if 
the evidence against him is insufficient, to advise him about his 
statement during preliminary examination before the magis- 
trate, to arrange for bail, and to protect him from abuses during 
confinement. Nevertheless, the practice of keeping a prisoner 
segregated from the outside world has become sufficiently fre- 
quent to bring into common use in American police circles the 
word incommunicado. 


‘The use of a foreign phrase for which there is no exact 
English equivalent indicates that the practice is regarded as 
alien to our habits and traditions.’’° 


Finally, prolonged unlawful detention tends to impair the 
right of the accused under the Fifth Amendment not to be 
“compelled in any criminal case to be a witness against himself.” 
It is true that this Amendment has been interpreted not to for- 
bid the questioning of a man in custody who is willing to answer, 
when the interrogation is conducted without violence or mental 
suffering. Still, it is obvious that the line between proper and 
improper questioning may easily be passed. Nothing but the 
conscience of the officers protects a prisoner from milder or 
drastic forms of the third degree so long as he is in their uncon- 
trolled custody, removed from systematic prison regulations and 
isolated from the outside world. 

Experience in the States has shown that strict observance of 
the requirement for prompt production in court is one of the best 
safeguards against the third degree. The danger period, when 
the third degree is ordinarily administered, begins with arrest 
and ends when the police bring the prisoner before a magistrate. 
After that, the accused unless released on bail is taken from the 
police and committed to jail in the custody of the marshal who is 





* Powell v. Alabama (1932) 287 U. S. 45, 69, Johnson ov. Zerbst (1938) 304 U.S. 
458, 463. (italics supplied) 


1° Wickersham Report No. 11, page 37. 
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less apt to allow the third degree, since he lacks strong motives 
for getting convictions. Also any subsequent violence might 
leave traces which would have to be entered on the jail records 
of the physical condition of prisoners. Thus, whether the accused 
is bailed or jailed, the danger period is usually over at this point. 
The investigation into Lawless Enforcement of Law conducted 
for the Wickersham Commission showed that out of 106 cases 
reported between 1920 and 1930 in appellate courts where use 
of the third Wegree was charged, there were only 7 cases in which 
the prisoner declared that the third degree was used after he had 
been brought before a committing magistrate." The police 
‘ know that they must get in their work before the suspect appears 
in the magistrate’s office. If they keep him away from the magis- 
trate for days and even weeks, they thus prolong the oppor- 
tunities for unduly protracted questioning and physical coercion. 

The Bill of Rights Committee hopes that the third-degree 
practices described in the Wickersham Report are not now and 
never will be found among federal police We fully realize that 
the officers of the Federal Bureau of Investigation and other 
national enforcing agencies have been commendably free from 
improper coercion, as the Attorney General told your Com- 
mittee. However, there is no guarantee that such self-restraint 
will continue indefinitely when new chiefs take charge of these 
agencies. The District of Columbia police are, we trust, equally 
worthy of praise for their present conduct; but they are sub- 
jected to temptations to which they did succumb in the past, 
and were severely condemned by the United States Supreme 
Court.'* The possibility that coercive methods may recur is 
indicated by a recent decision of the Circuit Court of Appeals." 
The third degree is unfortunately such an ever-present danger in 
American police administration, that wise safeguards against 
its appearance ought not to be disregarded, no matter how high 
existing standards may be in the particular law-enforcing agency. 


“ Wickersham Report No. 11, pages 169, 210-211. This causes us to question 
the contrary view expressed in Hearings, 13. 


3 Ziang S Wan v. United States (1924) 266 U.S. 1. See also Perrygo vo. United 
States (1924) $5 App. D.C. 80, 2F. 2d 181; Wickersham Report No. 11, pages 
241-242. 


18 Bullock v. United States (D.C. App. 1941) 122 F. 2d 213, 215. 
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What has already been said about the danger period shows 
that a very important way to prevent the use of improper pres- 
sure from being used to obtain confessions and clues is to 
shorten the danger period by obtaining the prompt production 
of a prisoner before a magistrate, after which he should be out 
of the control of the police. When this happens, the police 
know that they have only a short time for investigation; conse- 
quently they begin legitimate questioning and then search for 
outside facts with immediate energy, so that prompt production 
may actually increase the efficiency of law enforcement instead 
of interfering with it. There is then no opportunity for pro- 
tracted interrogations lasting several days and nights, which 
may be carried to the point of producing mental suffering. 
Violence is less probable when scars will not have time to heal 
before the magistrate sees the prisoner. Furthermore, this 
remedy for the third degree has the advantage of being more 
easily enforced than any other safeguard which has been sug- 
gested. Coercion itself is always hard to prove because the 
questioning takes place in secret; but excessive length of con- 
finement is an objective fact which judges can easily discover 
and penalize. 


Therefore, strict observance of some rather brief time-limit 
upon the detention of suspects by the police is essential to the 
maintenance of personal liberty and other constitutional rights. 
If the present statutory time-limits are to stand unchanged, as 
H.R. 3690 proposes, then Congress should be sure that they are 
obeyed. If a new and more flexible time-limit is to be established 
to meet the practical needs of the law-enforcing officers, that too 
ought to be obeyed. This means that, whatever the rule, it 
should be backed by an effective sanction, either by the penalty 
imposed by the McNabb case or by some better sanction which 
will insure strict observance of the statutory time-limit. 


The Only Effective Sanction Behind the Existing Prompt 
Production Statutes is the McNabb Rule 


No penalty is expressed in the various Acts of Congress which 
safeguard the fundamental right against arbitrary imprisonment 
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(except denial of mileage fees in 18 U.S.C. § 595). The Hearings 
contain nothing to show that, before the McNabb case, any 
penalty was in fact imposed upon a Washington policeman or 
national enforcing officer who had detained a suspect in custody 
for a longer time than these statutes allow. 

In legal theory, the prisoner can maintain an action for 
damages for wrongful imprisonment against the policeman. 
Perhaps a statutory action lies (under 8 U.S.C. § 43) for depriv- 
ing the suspect of “rights, privileges or immunities secured by 
the Constitution,” but we find no reported case of such an action 
against a police officer. A damage suit is sometimes a good 
remedy against a civilian who arrests wrongfully, but it is usually 
not worth bringing against a police officer. Jurymen are likely 
to be lenient toward the police, whom they regard as protecting 
society even if they do it illegally; and few policemen have 
sufficient means to pay substantial judgment for damages. It 
has been suggested (Hearings, page 18) that sureties on the 
policeman’s bond could be sued; but we have been unable to find 
a statute requiring either the District of Columbia police or the 
national enforcing officers to give a bond covering unlawful 
detentions.'* Your Committee will be able to ascertain whether 
a bond covering illegal police conduct is required by statutes or 
administrative regulations. Such a bond would insure collection 
of a judgment, but it would still be hard for the suspect to get the 
judgment from an ordinary jury. 

Disciplinary action, which was also mentioned at the Hear- 
ings (page 19), is not likely to be used against the policeman by 
his superior officers who regard prolonged detention of prisoners 
as necessary for the efficient suppression of crime. The policeman 
who keeps the suspect shut up for questioning has done just 
what his superiors wanted him to do, what they perhaps ordered 
him to do, so they are the last people in the world to feel like 
punishing him. If we are wrong in this belief and if disciplinary 
action is in fact employed for unlawful detention during interro- 
gations, we submit that your Committee should be given in- 
stances where such action has been taken. 


“4D. C. Code, 1940, § 4—109, requires a bond only of police-officers “‘entrusted 
with the keeping of money and valuables.” 
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The McNabb rule excluding confessions obtained during un- 
lawful detention is an effective penalty for violation of the Acts of 
Congress. Despite possible shortcomings which we shall discuss 
later, it is the only effective penalty now existing. H.R. 3690 
will remove this sanction ana leave the statutes merely pious 


hopes. 


An Effective Sanction is Needed 


The probability of frequent official disregard of the prompt 
production statutes in the absence of some effective penalty is too 
plain to be ignored. We naturally hesitate to charge. the District 
of Columbia police and the Federal Bureau of Investigation 
with violations of law, but several decisions by the Supreme 
Court and United States Circuit Courts of Appeals, and the 
testimony of high officials before your Committee, leave no room 
for doubt that a good deal of unlawful detention has been going 
on lately, some of it far beyond the statutory time-limits. 

The District of Columbia police are ordered by Congress to 
bring arrested persons before a proper court “‘immediately, and 
without delay.” Yet these police kept Mitchell in the police 
station more than a week for interrogation about larceny and 
housebreaking and for tracing stolen goods.'' They detained 
Bullock for more than 36 hours for persistent and repeated 
questioning about the murder of a policeman, after which the 
jail physician treated him for wounds caused by “an abrasive 
influence.”’!® The Attorney General, Superintendent Kelly, and 
Assistant Superintendent Callahan described to your Committee 
a dozen cases during 1943 where the detention ran from 12 
hours to 8 days.!? 

The Federal Bureau of Investigation is ordered by Congress 
to bring its prisoners before a magistrate “immediately”. Yet 
agents of the Bureau held Dr. Gros for more than a week in a cell 
in their field office building; he confessed to draft evasion after 
being questioned by several investigators (without rudeness or 


18 United States v. Mitchell (1943) 138 F 2d 426; (1944) 12 Law Week 4329. 
*€ Bullock v. United States, supra note 13. 
‘7 Hearings, pages 9, 32-33, 48-60. 
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' bodily harm) for many hours daily during 5 days; meanwhile 
no friend or counsel was permitted to visit him.'* Haupt and 
five other relatives of the eight German saboteurs were questioned 
about treason during 3 or 4 days and were not taken before a 
United States commissioner until at least a month after their 
arrest and several weeks after they had signed confessions.'® 
Officers of this Bureau held Anderson and seven other strikers in 
custody in the company-owned Y.M.C.A. building for 6 days 
for intermittent questioning about dynamiting T.V.A. power- 
lines; meanwhile the prisoners saw neither friends, relatives, nor 
counsel.?° Bureau agents collaborated with state deputy-sheriffs 
in holding Runnels, a half-breed Indian, for 17 days in a solitary 
jail cell for questioning about a murder on a reservation, with- 
out aid of counsel. ** The Attorney General described two other 
cases. *? 


We are especially disturbed by the waiver which the Federal 
Bureau of Investigation obtained from a suspect in the Haupt 
case ** and which reads like a customary form. Here the pris- 
oner consents to remain under the continuous physical super- 
vision of the special agents of the Bureau—‘‘This I regard solely 
as a step necessary for my protection during the progress of this 
investigation . . .”’ These words recall the phrase “protective 
custody”, which has been often used by Nazi officials with re- 
gard to persons whom they hold incommunicado. Circuit Judge 
Major aptly inquired: ‘‘Protection from what?” The court went 
on to hold such a waiver an invalid excuse for detention beyond 
the statutory time-limit. Consent obtained from a prisoner by 
his custodians under such circumstances was not voluntary. 


**At no time were any of the defendants advised by counsel 
or otherwise as to their legal rights they were being de- 
prived of by the failure of the arresting officers to take them 


18 Gros v. United States (C.C.A. 9th, 1943) 136 F. 2d 878. 

19 Haupt v. United States (C.C.A. 7th, 1943) 136 F. 2d 661. 

20 Anderson v. United States (1943) 318 U.S. 350. 

21 Runnels v. United States (C.C.A. 9th, 1943) 138 F. 2d 346. 
22 Hearings, page 33. 

23 Supra note 19. 
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before a committing officer. . . . Certainly it was not 
voluntary if he understood that this was a means of secur- 
ing protection from some danger or violence.” 


Oral consent to prolonged custody, when given by a prisoner 
without benefit of counsel, seems equally inoperative to legalize 
the failure of the police to comply with the statutory order to 
take him speedily before a magistrate. ‘This is strongly indicated 
by the reasoning of the Supreme Court in the recent decision of 
United States v. Mitchell. ?* Within a few minutes of Mitchell’s 
arrival at the police-station, he freely admitted the theft of some 
cuff-links, told the officers of various other items of stolen prop- 
erty at his home, and consented to their going to his home to 
recover it. After this, the police held Mitchell for eight days 
without committal while he aided them in identifying the owners 
of the loot and clearing up about thirty housebreakings from 
which this booty came. The precise point decided was, that the 
prompt confession and the stolen property were admissible 
against him. The McNabb case was distinguished. ‘“‘Here there 
was no disclosure induced by illegal detention, no evidence ob- 
tained in violation of any legal rights.’’ The prolonged deten- 
tion came later and did not relate back to infect spontaneous 
disclosures made while the custody was still lawful. But as to 
the eight days’ delay, the opinion of the Court declared: ‘“‘Un- 
doubtedly, his detention during this period was illegal.” In 
other words, whatever was properly obtained within the time- 
limit comes in; imprisonment after the time-limit was unlawful 
despite the prisoner’s willingness to cooperate with the arresting 
officers. 

The Mitchell and Haupt cases do not discuss the effect of a 
waiver of prompt committal if executed by a prisoner after 
ample opportunity to consult his lawyer; but they appear to 
render immaterial any waiver, whether formal or informal, which 
is given without legal advice. It is not a good excuse for the 
police that a person suspected of crime told them it was all right 
for them to disregard positive orders from Congress. 


*4 (1944) 12 Law Week 4329. For further facts see 138 F, 2d 426 and Hearings, 
pages 22-23, 31-32, 
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The numerous cases and testimony cited above show that 
federal officers consider it proper to disregard Acts of Congress 
whenever they see fit to do so in the interests of public safety. 
The very officers who are charged with enforcing the law are 
assuming discretion to violate the law. The agents of the Federal 
Bureau of Investigation have confined this power of discretionary 
disobedience to prisoners whom they decide to be dangerous 
criminals, but the Washington police have taken their time for 
investigating all sorts of run-of-the-mill offenses. 2° The argu- 
ment that civil liberties must go by the board when the State is 
in real danger hardly applies to the theft of a saxophone. 

If H.R. 3690 is enacted, the McNabb rule will no longer 
prevent the investigation of such comparatively small offenses 
by prolonged detention incommunicado in violation of the precise 
directions of Congress. 

The future gives even more cause for apprehension. There 
is a progressive tendency toward stronger control of all sorts of 
affairs by the national government. Power breeds power, and 
as Madison said in the Convention of 1787, “all men having 
power ought to be distrusted to a certain degree.” The inclina- 
tion of enforcing officers to obey the prompt production statutes 
is likely to grow weaker as the desire for a strong national 
government increases. Unless strict observance of the statutes is 
required by Congress on behalf of the ordinary man, prolonged 
custody of arrested persons may become more and more com- 
mon. And nobody can guarantee that the people who will dis- 
appear for days or weeks will all be guilty of some desperate 
crime. Of course, nobody sheds tears over the plight of kidnap- 
pers and bank robbers held incommunicado. But new federal 
offenses are being rapidly created, so that the potential area of 
prolonged detentions is constantly widening. For example, cer- 
tain expressions of opinion are now federal crimes even in peace- 
time. Protracted questioning is just as appropriate for the in- 
vestigation of what the enforcing officers consider to be sedition 
as for crimes of violence. The suspect need not be actually guilty 
to be unlawfully detained; it is enough if the officers think he 


*5 Hearings, pages 33, 49-60, ¢.g., Torney case of stolen saxophone on page 54. 
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might be guilty. Administrations change and policies change; 
the commonly held thoughts of one year may next year become 
extremely distasteful to the government now in office. People 
who have always led law-abiding lives but whose views have 
suddenly become obnoxious to those in power may disappear 
and be questioned during a long period of “expedient” imprison- 
ment. Their families will be as ignorant of their whereabouts as 
the families of German Social Democrats under Nazi rule. ‘“The 
rights of the best of men are secure only as the rights of the vilest 
and most abhorrent are protected.” ?° The time to withstand 
any incentives toward Blackstone’s “dangerous engine of arbi- 
trary government” is now. Instead, H.R. 3690 encourages that 
tendency by allowing the prompt production statutes to be vio- 
lated with impunity. 

How much discretion should the American people entrust 
to the Washington police, the Federal Bureau of Investigation, 
and other national agencies with respect to secret imprisonment? 
That is the real question raised by this bill. 


The Present Disturbing Situation Calls for 
Comprehensive Action by Congress 


That the present situation as to police detention between 
arrest and committal is disturbing, the foregoing discussion 
plainly shows. Here is a subject where it has always been con- 
sidered essential that individual rights should be carefully safe- 
guarded from uncontrolled official custody by the Constitution 
and statutes and courts. Yet men’s liberties are now largely de- 
pendent on what government officers do and not-on what Con- 
gress says. The law in action is all askew from the law in books. 

As found in the books, the law of detention after arrest falls 
into two parts: (1) the rule of prompt production before a magis- 
trate, laid down in statutes; (2) the penalty of exclusion of un- 
lawfully obtained confessions, laid down in Supreme Court de- 
cisions. Both parts have aroused acute dissatisfaction. The en- 
forcing officials dislike the rule as an interference with efficiency, 


26 Pound, J., dissenting in People v. Gitlow (1922) 234 N.Y. 132, 158. 
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and they frequently disregard it. United States Circuit Judges 
dislike the penalty and apply it with outspoken reluctsace.*’ 
And a storm of criticism from other distinguished legal sources 
(to be specified later) has questioned this device for punishing 
the offending officer at the expense of the public. 

We venture to suggest that, in a general way, there are three 
courses open to Congress in the face of this highly unsatisfaceary 
situation. 


First, Camgress may enact H.R. 3690. All that we have 
previously said shows why we consider this bill an inadequase 
way out of the existing difficulties. By not touching the mabe 
itself, it does nothing to make the police satisfied to obey the 
statutes; it does nothing to close the gap between law in books 
and law in action. It does alter the penalty, by removing it in- 
stead of improving it. Finally, it gives a free rein to the presem 
tendency towards lawless enforcement of law which is the very 
evil most needing a remedy. 

It is a matter of grave concern to the bar when governmems 
officials contend that they cannot enforce the law efficiently 
without violating the law themselves. As the Wickersham Com» 
mission said: ?* 

**. , . they are servants of the law, subject to its mandates 
and peculiarly charged with the duty to observe its sparit 
and its letter. They should always remember that there is 
no more sinister sophism than that the end justifies the em 
ployment of illegal means to bring offenders to justice. . . . 
‘It is not admissible to do a great right by doing a little 
wrong. * * * It is not sufficient to do justice by obtaining 
a proper result by irregular or improper means.’ ”’ 


Doubtless, the officers’ violations of law are due to the desire of 
themselves and their superior to protect society from criminals, 
butfin a way this only makes matters worse. Something is wrong 
if officials feel that the only way to protect society is by a course 


® See Haupt vo. United States (C.C.A. 9th, 1943) 136 F. 2d 661, 671; Mitchell a 
United States (D.C. App. 1943) 138 F. 2d 426, 427; and the testimony of Circale 
Judge H. M. Stephens, Hearings, pages 13-14. 

** Wickersham Report No. 11, pages 1, 5. 
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of conduct which defies plain Acts of Congress. Either the course 
of conduct ought to be changed, or else the statutory time-limit 
ought to be changed. H.R. 3690 does neither. It leaves un- 
changed the statutes which impose the time-limit; it leaves un- 
punished the officers who disregard that time-limit. H.R. 3690 
invites all federal officers to pay no attention to the statutes 
about speedy production. If it passes, Congress will still order 
the officers: “Bring your prisoner before a commissioner im- 
mediately;” and then tell them “‘Absolutely nothing will happen 
to you or your work if you keep a prisoner incommunicado as long 
as you please.” 

Most of the arguments for H.R. 3690 are really arguments 
against the speedy production statutes. The officers object to the 
McNabb case because it really makes those statutes mean some- 
thing. They assert that “expediency rather than immediacy” 
should be the test for the time of taking the prisoner to a com- 
missioner; but Congress has made immediacy the test. If they 
are right, then the statutes should: be changed. If they are 
wrong, the statutes plainly need a drastic penalty to stop the 
present tendency to disregard them. At the present time the only 
penalty likely to produce obedience comes from the McNabb 
case. If that case does not establish a good permanent sanction, 
then Congress should substitute a better one. H.R. 3690 leaves 
us with nothing at all to make the time-limit work. 

Congress should be very reluctant to take away the only 
effective penalty now existing for violation of the fundamental 
right to have the continuance of custody determined by a magis- 
trate and not by the uncontrolled will of the police, however 
able and devoted they may be. 

A further objection to H.R. 3690 is indicated by the Attorney 
General’s testimony at the Hearings. The bill touches only one 
aspect of a large and complex problem which has many ramifica- 
tions. The main problem is: What ought to be the time-limit 
for detention after arrest—a time-limit which will be obeyed and 
will safeguard personal liberty without unduly interfering with 
the efficient protection of society against criminals? If the 
present law asks too much of the officials, then Congress should 
change the law instead of authorizing officials to violate it. The 


25 








50 CONFESSIONS AND POLICE DETENTION 


bill does not attack the main problem, but merely deals with 
the side-issues. We hope that Congress will not be content with 
such a partial solution. Instead, we respectfully submit that 
any legislation on this subject should be based on a well- 
rounded consideration of the whole question of detention after 
arrest. When the proper standard of promptness has been fixed, 
whether it be the present time-limit or some new time-limit, 
then some effective sanction should be annexed to insure strict 
observance of promptness. If a longer time-limit is permitted, 
it may also be found desirable to add new safeguards to protect 
the privilege of habeas corpus, the right to counsel, and freedom 
from self-incrimination. The problem is too complex to be 
handled by a statute of thirty-seven words which leaves all the 
main issues at loose ends. 


Second, Congress may do nothing. The present almost un- 
workable condition of the law will then continue, subject to such 
adjustments of the McNabb rule as the Supreme Court sees fit 
to make through the slow process of blocking out the lines of 
official behavior in the few cases which may happen to come be- 
fore the Court for review. . 

Legislative action seems to us a better way of cleaning up 
this complex problem of detention after arrest. Congress can 
take care of all its aspects at once, while a court has to wait for 
litigation to raise each issue in turn and can only do “here a 
little and there a little.’ Furthermore, Congress can base its 
decisions on a much wider range of evidence because it is not 
limited to what two contestants care to submit. It can summon 
anybody wit. material knowledge, examine official documents, 
and obtain (privately if necessary) the views of heads of enforc- 
ing agencies, who would be unlikely to appear at a criminal trial. 

We believe that H.R. 3690 should be rejected, but it will be 
a pity if the House Judiciary Committee feels obliged to let the 
problem of police detention drop then and there. The McNabb 
case and the Hearings before your Committee have focussed 
public attention on this problem. They have shown the need 
for a thorough and careful reconsideration of the existing statu- 
tory and judicial law on police detention and investigation. 
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To put the matter another way. If the existing statutory 
standards of promptness do interfere unduly with the efficient 
suppression of crime, by protecting liberty too much, then the 
vigorous enforcement of those standards may make it easier for 
serious offenders to escape. Whatever standards of promptness 
we have ought to be enforced vigorously, but Congress and the 
rest of us ought to be unhappy about it if the standards in ques- 
tion happen to be unsatisfactory. Congress ought to make the 
standards of promptness right and then be sure that the officials 
obey them. It is a mistake to have unsatisfactory standards which 
are disobeyed, as H.R. 3690 would allow. It is also a mistake 
to have unsatisfactory standards which are reluctantly obeyed. 
Many enforcing officers and other important persons de- 
clare this to be the situation under the McNabb decision. Their 
worries are entitled to serious consideration, whatever may 
prove to be the best way of removing them. We hope that the 
present disturbing situation will lead your Committee to arrange 
for an investigation of the whole problem, now or at some future 
session of Congress. 


A third course is thus indicated as the best, namely, reconsidera- 
tion by Congress of all the law on police detention and investi- 
gation with such resulting statutes as may seem desirable. Our 
study of this subject suggests some of the questions which you 
may want to ask, although it does not lie within our province 
to supply the answers. 

With the possibility of this comprehensive Congressional 
action in mind, we mention three general topics which might 
then deserve extensive thought: 

1. A proper time-limit for detention before committal. 
This should, if possible, protect the prisoner’s rights and at 
the same time give an opportunity for investigation so satis- 
factory to the police that they will habitually observe the 
time-limit. 

2. A proper penalty for exceeding the time-limit. This 
raises the question whether the exclusionary device of the 
McNabb case is the most desirable permanent sanction, or 
whether some better sanction can be put in its place. 
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3. Several related issues which concern facilitating the 
efficient suppression of crime, and the safeguarding of in- 
dividual liberties. These two objects will somewhat overlap. 


We accordingly present considerations which have come to 
our attention in connection with each of these three general” 
topics, hoping that they may be of some use to the Bouse 
Judiciary Committee. 


4 


Considerations on the Proper Time-limit 


The most obvious need of all is to straighten out the present 
tangle about the time-limit on detention by the police after 
arrest. Everybody wants a time-limit which will work, which 
the arresting officers will observe as a matter of course. The need 
for the use of a penalty will then be much less than now. The 
best assurance for obedience to law comes from commen consent 
and a strong habitual inclination to follow the rules. This is just 
as true for officials as for citizens. Also justice is mare impressive 
and hence more effective when it runs regularly. Compare the 
effect of a modern prison with the prisons described by Fielding 
or Dickens, all sloppiness and lounging. The traffic-light turns 
red at periodic intervals. The judge opens court on time; the 
jurymen are on time; the lawyers are ready; the prisoner is 
brought right in. The public will gain if the prisoner is taken 
before a magistrate after arrest with as much routine as he 
is taken into the -ourtroom during his trial. The machinery 
ought to click. 

Let us begin by reviewing the various purposes which re- 
visers of prompt production statutes would aim to serve if pos- 
sible: (1) Uniformity. (2) Words which ordinary men will 
clearly understand. (3) To give the enforcing officers an ade- 
quate opportunity to investigate the crime by interrogation and 
running down clues, and avoid warning associates still at large. 
(4) To assure the suspect the essential benefit of a judicial 
authorization for his imprisonment, give him a lawyer’s help 
when he asks for it, and get him out of custody and back to his 
home and business as soon as he can furnish bail or establish 
want of probable cause. 
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The first two purposes should be easy to accomplish. If the 
new draft Federal Rules of Criminal Procedure are adopted by 
the Supreme Court, Rule 5 will replace about a dozen statutes *° 
with varying standards of promptness by the single time-limit— 
“without unnecessary delay.” This phrase is better than “forth- 
with”, which has dropped out of common speech, and than 
“immediately”, which, if it meant what it says, would oblige an 
officer arresting a man out in the country to travel to the com- 
missioner’s office with the speed of light. The new words recog- 
nize that delay is inevitably caused by the journey to the com- 
missioner’s office and by the fact that the commissioner does not 
sleep there. They are a bit more flexible than the existing 
statutory language. 

All the trouble comes when one tries to carry out the third 
and fourth purposes both at once. The easiest way to satisfy the 
officers would be for Congress to fix a longer time-limit, big 
enough, as Major Kelly requested at the Hearings, *° “‘to con- 
duct a proper investigation, so that all cases where a crime has 
been committed should be brought to a proper conclusion with- 
out any doubt whatsoever.” For example, the statute might 
read: 


‘Any federal officer making an arrest . . . shall wethin 
eight days take the person arrested before the nearest avail- 
able commissioner . . .” 


Even this statute would be insufficient to provide the month’s 
delay which the Federal Bureau of Investigation thought essen- 
tial to efficient law enforcement in the Haupt case. *! But what 
has now become of the fourth purpose—protecting the pris- 
oner’s liberties? Imagine an innocent person shut up for a week 
in a cell or a hotel-room by the uncontrolled will of the Wash- 
ington police or the Federal Bureau of Investigation. And Con- 
gress has to assume that all suspects are innocent persons for this 
purpose, unless it wants to give government officers the power to 
convict anybody they please and sentence him to eight days in 


29 These statutes are cited by the Attorney General in Hearings, page 28. 
*° Hearings, page 5. 
3 Supra note 19. 
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solitary confinement (except for the occasional companionship 
of the officers themselves). 

The officers would doubtlessly be equally contented with a 
more flexible type of statute, which would allow them a wide dis- 
cretion to detain an arrested suspect for any time that they 
reasonably needed under the particular circumstances of his 
case, in order to get evidence and avoid warnings to his unap- 
prehended friends. The Attorney General presented a bill to 
your Committee, ** which he thought would have this effect. 
It requires production before a commissioner “‘within a reason- 
able time’ after arrest. This phrase would have the advantage 
of saving confessions where the delay in committal was brief and 
reasonably explained; here the existing tendency of lower courts 
to apply the McNabb rule rigidly is pretty harsh on the gov- 
ernment. However, it is not just a question of such trivial pro- 
longations of police detention. —The Attorney General plainly 
expected that ‘“‘a reasonable time” might become a long time. 
He spoke of as much as eight or nine days being allowed where 
the prisoner was suspected of belonging to a gang of saboteurs 
or kidnappers who still needed to be rounded up. This would 
be about the same as a fixed statutory time-limit of “within eight 
days.” 

With the utmost deference to the Attorney General, we doubt 
whether this simple amendment of the prompt production stat- 
utes will legalize detention prolonged for investigatory purposes, 
as the officers wish, or do much more than make the time-limit 
a little more flexible. The courts seem likely to construe “within 
a reasonable time’ as the equivalent of “‘without unnecessary delay” 
in the draft of Criminal Procedure Rule 5. Reasonableness will 
probably depend on the time required to carry the suspect to 
the commissioner, and not on the time desired to keep him away 
from the commissioner. The entire history of committal legis- 
lation leads to such an interpretation. 

Even if this bill or some other bill did legalize detention 
for, say, eight days without any resort to a magistrate, the obvi- 
ous advantages to the police would not prevent your Committee 


*? Hearings, pages 36-37. 
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from considering the obvious disadvantages to the suspect’s per- 
sonal liberty. Such a measure would be far away from the Anglo- 
Saxon tradition that men should be imprisoned only by court 
order and should not be held zncommunicado beyond a very short 
time. Does Congress want to suspend habeas corpus for eight days? 
Or deny bail for eight days? Or take away the right to advice of 
counsel for eight days? Yet the suspect will have to be deprived 
of all these rights if the position of the investigating officers is to 
be made secure. Otherwise the suspect can be taken out of their 
hands by habeas corpus on the first day of custody if his where- 
abouts can be ascertained: and then he will receive abundant 
legal advice and perhaps be sent home on bail. What now is 
left of all the secrecy and secluded interrogation which are said 
to be essential to efficient law enforcement? It is hard to see how 
any substantial extension of the statutory time-limit for com- 
mittal can be fitted into these constitutional rights. Nor are these 
the only constitutional difficulties. Our previous discussion ** has 
shown the novelty in our law of any plan which bases the length 
of detention on the need for interrogation or any other purpose 
except insuring the appearance of the prisoner to answer the duly 
authenticated charge of a specific crime. Appearance to stand 
trial is the reason for arrest. The prolongation of detention for 
extraneous purposes without any court order might be held a 
deprivation of liberty without due process of law. 

If, instead of considering only the third purpose of giving the 
officers a free hand to suppress crime, Congress looks only at the 
fourth purpose of protecting the suspect’s rights, then the desir- 
able time-limit will shrink from eight days to about eight hours. 
Detention overnight till the magistrate reaches his office seems 
as much as any possible innocent citizen ought to undergo, with- 
out having access to his lawyer and a judicial determination of 
the propriety of his confinement. 

Enough has been said to show that it is hopeless to think of 
shaping the length of the period between arrest and production 
before a judicial officer so as to suit both sides. You cannot give 
the officers the long time they say they need for questioning and 


3 See pages 12 and 13 of this Memorandum. 
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catching accomplices, and at the same time give the prisoner the 
short time necessary to safeguard the rights of innocent men to be 
free and the rights of all men to counsel and bail and court orders. 
It is like the dream of putting the prices of essential commodities 
at a point which is high enough to let workmen and farmers and 
manufacturers have all the wages and profits they want and low 
enough to keep the cost of living delightfully cheap. Somebody 
has to give way in either case. In our case the Constitution and 
history indicate that most of the concessions had better come 
from the governmental side. 


Despite all this, we believe that Congress can give real help to 
the police in their desire of removing some of the obstacles which 
the existing law now puts in the path of efficiency. The trouble is, 
we think, that the attack has not been directed at quite the right 
obstacles. Much of the discussion of the difficulties of investiga- 
tion since the McNabb case has concentrated on just one point, 
the period between arrest and production before a magistrate. At 
that point very little can probably be done, because early judicial 
intervention is so important for individual liberties. Perhaps the 
existing time-limits are a little too stringent, but any new time- 
limit is likely to be pretty short because the hardships of hiding 
a man from his family, his lawyer, and his chance of discharge or 
bail. May it not be that this whole past approach has been 
wrong? It has rested on the assumption that the period before 
committal is the only time available for a fruitful investigation. Is 
this assumption inevitable? Is it impossible for the police to get 
most of what they properly want after the prisoner meets the 
magistrate? It seems worth while to direct attention to this sub- 
sequent period. Even though the enforcing officers have testified 
at the Hearings that they cannot accomplish much after com- 
mittal, an inquiry by your Committee may ascertain that their 
opportunities can be greatly improved by rather slight legal 
changes. 

This suggestion will leave undisturbed the institution of 
judicial control over all imprisonment except during the brief 
emergency of arrest without warrant. At the same time, it may 
make it possible to satisfy the practical needs of the law enforcing 
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officers. The police do not oppose speedy committal for its own 
sake. They dislike it because two of its present consequences now 
interfere with their efficiency.*4 The police show first, that com- 
mittal now cuts short their interrogation of the prisoner, and 
secondly that it creates a publicity which warns associates still at 
large. But it may be practicable to work out devices which will 
prevent the speedy resort to a judicial officer from being accom- 
panied by these two undesirable consequences. 

We shall first take up the need of the police for more time for 
investigation. Assume that the magistrate, after promptly hear- 
ing the suspect, orders custody continued. Then we find it hard 
to see how this judicial proceeding necessarily cuts police inter- 
rogation short. True, the suspect is now normally transferred 
from the police to the marshal, but we do not understand why 
the marshal should object to having the police continue friendly 
questioning of his prisoner. The actual facts of the McNabb case 
(omitted from the Record before the Supreme Court **) show 
that the prisoners were arrested early Thursday morning after 
the murder of an officer, and committed between 8:30 and 
10:30 A.M. for operating an illicit still; yet the marshal gave the 
officers of the Alcohol Tax Unit abundant opportunity to take 
the prisoners back to their own building to interrogate them 
about the murder until 1 A.M. Friday morning and during the 
next forenoon, until they were committed for murder. These 
facts raise an interesting problem considered later **, but the 
police had no reason to complain of the marshal. The Washing- 
ton police, according to testimony at the Hearings, *’ used to be 
allowed by the marshal after the committal to take the suspect 
back to police headquarters for further examination; but since 
the McNabb decision the police have to go to the jail where they 
cannot learn so much. The Metropolitan Police Department 
thus describes the existing situation: *° 


*4 See pages 3-6 of this Memoradum. 


*® The facts here stated are taken from the Government’s Petition for Rehearing, 
filed after the McNabb decision. 


°° Infra pages 48-49. 
37 Hearings, pages 6-7, 10, 47, 48. 
38 Hearings, page 47. 
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“While arrangements have been worked out to provide 
for the interrogation of prisoners by the police subsequent to 
arraignment, thorough investigations, including the taking of 
the prisoner to crime scenes, the identification of the prisoner 
by victims, and other methods long in use and particularly 
effective in the solution of crime problems, are either so re- 
stricted as to be ineffective or they are denied to the in- 
vestigator entirely.” 


It seems possible that your Committee, after further inquiry, 
may find that relations between the police and the marshal can 
be ironed out by administrative adjustments. The government 
law officers may care to consider whether the McNabb case does 
really prohibit the taking of statements during /awful detention 
after commitment. Of course, it is quite another matter if the 
marshal is blocking police questioning because he thinks it would 
not be friendly. 

Next, assume that the magistrate releases the suspect on bail. 
Here committal does affect interrogation. However, if the sus- 
pect is in a mood to confess freely, he can always confess at home. 
On the other hand, if what the police seek is a chance to cross- 
examine him with as much pressure as will not exclude his con- 
fession as “involuntary”, then this process has been cut short. 
What cut it short, however, was not so much committal as the 
right to bail. 


Finally, we ought to raise the possibility of a few cases of great 
public danger, where your Committee may conceivably feel that 
the Federal Bureau of Investigation ought to be enabled in some 
practical and lawful way to prolong custody incommunicado so as 
to do all they can to avert a national calamity. We are thinking 
of a case like that of the eight German saboteurs, ** except that 
military law happens to be inapplicable—some peacetime con- 
spiracy comparable to the English Gunpowder Plot of 1605. 
Habeas corpus cannot be suspended because there is no war or in- 
vasion. So ordinary civil rights are in force. The officers want 
to conduct a difficult secret investigation for which they are espe- 


39 Ex parte Quirin (1942) 317 U.S. 1. See the Attorney General’s testimony in 
Hearings, pages 35-36. 
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cially fitted. It is important for them to manage the whole 
inquiry and retain control of the prisoners; they will be impeded 
if they have to obtain a marshal’s permission to take suspects to 
the scene of the crime, and so on. Secrecy is essential, because 
several members of the gang are still at large. 

The ordinary mechanism of the federal prompt production 
status is ill-adapted to such a crisis for several reasons. Com- 
mittal is usually accompanied with publicity of various sorts. 
The prisoner can bring in any lawyer he wants, who might warn 
the confederates. The prisoner is taken out of the control of the 
arresting and investigating officers and handed over to the mar- 
shal to be put in a jail which is constantly visited by newspaper 
reporters. Moreover, there may be a difficulty in establishing 
probable cause against an arrested man who is nevertheless be- 
lieved to know a great deal about the conspiracy. The officers 
badly need to get information from him in order to round up all 
the criminals, but they may not yet have enough evidence against 
him to make it certain that a commissioner will order him held on 
any charge. And he cannot easily be ordered held as a material 
witness because there is no pending prosecution with which to 
connect him. His continued imprisonment is an essential part of 
the investigation, but it will be remembered that our normal 
law does not regard investigation as in itself a legal ground for 
detention which can be set up in answer to habeas corpus. *° The 
normal law holds the prisoner to insure his appearing to be tried 
for a specific criminal charge against him, and the officers are not 
yet ready to substantiate such a charge. 

In such a situation in the Saboteurs’ case, the Attorney Gen- 
eral told your Committee: *! “I specifically had to disregard the 
law requiring me to arraign all of them immediately, for the pres- 
ervation of the country.”” Something is plainly wrong with the 
law when our highest law officer feels forced to disobey it. Con- 
gress should try to give the Attorney General a statute which he 
can use to save the country. 

This can be done without extending the statutory time-limit 


‘9 Supra pages 12-14. 
“ Hearings, page 36. 
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for every federal and District of Columbia offense. The country 
can be saved without making it lawful for the Washington police 
to hold a man two whole days for investigation after the theft of 
a wallet containing $2.50, a cheap watch, and a pack of ciga- 
rettes. *? Production before a magistrate ‘“‘without unnecessary 
delay”’ is desirable for the normal law. Yet Congress may wish 
to make special provisions to take care of unusual alarming 
situations such as that already described. 

One possibility for consideration is a new statutory proceed- 
ing which might be called “investigatory imprisonment.” It 
would permit the Federal Bureau of Investigation to detain a 
man for a limited time, say a week, for the investigation of very 
dangerous crimes only. It would differ from normal confinement 
after arrest in the important respect that no probable cause of 
guilt need be established during the limited period. Congress 
could probably withhold bail because of the critical situation 
without violating the Eighth Amendment. The Bureau, to exer- 
cise this extraordinary power, must receive a warrant specifically 
reciting the existence of the emergency as the cause for ordering 
this unusual procedure. If a proceeding for habeas corpus should 
be brought, such an order would conceivably be a sufficient 
justification for the imprisonment. 

The vital question is—Who shall sign the order? We think 
of two alternative possibilities, the President or a United States 
judge. (A third possibility is the Attorney General, or some other 
member of the Cabinet; but a high executive official is subject to 
somewhat the same considerations as the President.) 

There are obvious practical arguments in favor of the Presi- 
dent’s having power to sign the order for “investigatory im- 
prisonment” without obtaining any judicial approval. He will, 
of course, be fully informed of the crisis, and the arresting officers 
will naturally not act without his sanction. It can be contended 
that the courts should stay out of this affair; that it would be just 
a nuisance for the Federal Bureau of Investigation to have to in- 
terrupt its pursuit of dangerous conspirators in order to convince 
a judge of the need for taking these desperadoes into prolonged 


42 See the Smith case, Hearings, 49. 
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custody. When we are faced with a national calamity, Congress 
must trust the President to save the country in whatever way he 
thinks best. 

However, this last argument blurs the issue somewhat, be- 
cause it does not reveal the full extent of the suggested emergency 
power. It is not just a question of trusting the President to do 
what is right in a genuine emergency about imprisoning really 
dangerous persons. The point is, that when you leave the courts 
out, then you necessarily allow the President the power to decide 
that an emergency exists even though there is no emergency in 
fact, as a step toward imprisoning any person he wants out of the 
way. The suspect need not be actually dangerous; it will be 
enough that the President says he is dangerous. Furthermore, 
when you trust the President, you inevitably trust a mass of sub- 
ordinates too, from Cabinet members down to the upper grades 
of policemen. Much of what is done under the President’s signa- 
ture must, as a practical matter, be decided and planned and 
carried out by various officials. These subordinate officials will 
actually wield the proposed Presidential power to imprison at 
will without any judicial sanction or any specific charge of crime. 
It is the subordinates rather than the President who are liable to 
exaggerate emergencies or select the wrong persons for arrest or 
otherwise abuse the executive power of suspending ordinary civil 
rights. 

During the obviously great emergency of war, risks may have 
to be run of executive mistakes and abuses in the seizure of the 
property or persons of civilians. A wartime Presidential power 
quite similar to the proposed peacetime power of “‘investigatory 
imprisonment” was exercised during the Civil War. In 1861 
Lincoln, on his own responsibility, suspended habeas corpus ‘in 
respect to all persons arrested, or who are now, or hereafter dur- 
ing the rebellion shall be, imprisoned in any . . . place of con- 
finement by any military authority . . .”** In 1863 Congress 
authorized him to suspend the privilege of the writ of habeas 
corpus ‘‘whenever, in his judgment, the public safety may require 
it.” 44 The possibility of mistakes and abuses by subordinates, no 


8 Proclamation in 13 Stat. 730. 
“ 12 Stat. 755. See Lincoln’s subsequent proclamation, 13 Stat. 734. 
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matter how great the President who nominally possesses the 
power of executive-imprisonment, is well illustrated by what 
happened under Lincoln. Commander Samuel E. Morison gives 
a few examples:*® 


‘““At the same time military officers, acting under orders 
from the State or the War Department, began to arrest per- 
sons suspected of disloyalty or espionage, and to confine 
them without trial in military prisons, for indefinite terms. 
Lincoln could not afford to indulge a meticulous reverence 
for the Constitution when the Union was crumbling; but the 
power he asserted was grossly abused. A loyal mayor of 
Baltimore, suspected of Southern sympathies, was arrested 
and confined in a fortress for over a year; a Maryland judge 
who had charged a grand jury to inquire into illegal acts of 
government officials was set upon by a provost marshal’s 
guard while his court was in session, beaten and dragged 
bleeding from the bench, and imprisoned for six months; a 
former Congressman from Ohio, seventy years old, was 
arrested in his home by military authority, for alleged 
‘discouragement of enlistments’. His constituents elected him 
to the state legislature while in prison.” 


The British Parliament in both World Wars has authorized 
the King through his Ministers to make regulations which even 
suspend the famous provision of Magna Charta quoted early in 
this memorandum. ‘® They can confine anybody whom they 
consider dangerous. No charge of a specific crime is required; 
no judges can review the propriety of an imprisonment. Although 
the British courts, not being bound by a written Constitution 
like ours, have upheld the validity of this uncontrolled executive 
power to put civilians in jail, its dangers, even in wartime, have 
been forcibly urged by some able judges. The reasoning of Lord 
Atkin in 1942, for example, deserves the consideration of your 
Committee because it shows a fortiori the desirability of judicial 
supervision of imprisonment during peace: ‘7 


*5 Morison, 2 Oxford History of the United States (1927) 255. 

“ Supra page 11. 

47 Dissenting in Liversidge v. Anderson, [1942] A.C. at 244. See also Lord Shaw 
of Dunfermline, Rex v. Halliday, {1917} A.C. at 292; Roscoe Pound, ‘‘Administra- 
tive Discretion and Civil Liberties in England” (1943) 56 Harvard Law Keview 
806; H. J. Laski, ““The Fundamental Law in England” (1918) 31 id. 296. 
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“It has always been one of the pillars of freedom, one of 
the principles of liberty for which on recent authority we 
are now fighting, that the judges are no respecters of persons 
and stand between the subject and any attempted encroach- 
ments on his liberty by the executive, alert to see that any 
coercive action is justified in law.” 


The case for the retention of judicial control of imprisonments 
even in an emergency, will become stronger if the judicial process 
can be modified easily to fit the emergency and avoid any serious 
impediments to effective production of the public safety. 

We believe that devices for this purpose can be found by your 
Committee. An abnormal type of detention may perhaps be 
desirable for extraordinary crises, detention designed to insure 
detection and not merely the prisoner’s appearance before a jury 
as in the usual case. But it is not absolutely necessary to leave 
the determination of the need for this abnormal imprisonment 
to the arresting officers. Instead, a court might decide that the 
need exists. This proposed extraordinary power should not, we 
suggest, be given to a United States commissioner. Prolonged 
police detention for investigatory purposes is such a sharp de- 
parture from the customary lawful treatment of citizens that the 
power to sanction it should be entrusted only to a United States 
judge. 


The problem how not to warn accomplices would, of course, 
arise in this extraordinary situation and also in less dangerous 
gang crimes. Here too we venture to think that the normal pro- 
cedure of committal can be reshaped to meet the practical pur- 
pose of the officers. What they really fear is not speedy com- 
mittal, but the usual publicity which attends it. This publicity 
can conceivably be omitted. We submit three devices to pre- 
serve secrecy whenever a United States judge is convinced that 
the danger of a warning really exists. First, instead of having the 
prisoner come into court, the judge can hold the hearing in the 
prisoner’s cell. If the mountain will not come to Mohammed, then 
Mohammed can go to the mountain. Second, the judge can im- 
pound the record until it can safely be laid open. Third, he can 
commit the prisoner back to the custody of the Federal Bureau of 
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Investigation instead of handing him over to the marshal for con- 
finement in a jail. Such judicial control would also avoid some 
of the evils of confinement zncommunicado, at least in cases not in- 
volving a national danger, because the judge could authorize the 
prisoner’s family and lawyer to visit him whenever they satisfied 
the judge that they could be trusted not to warn the prisoner’s 
associates. All these devices would increase the efficiency of law 
enforcement and yet give scope to personal liberty. 

Still other devices to combine efficiency and speedy judicial 
control of imprisonment may be laid before your Committee if 
you should undertake a broad consideration of the problem of 
detention after arrest. 


The upshot of this discussion is, that your investigation may 
disclose various ways for improving the operation of the existing 
brief time-limit on police detention, and yet the time-limit itself 
may prove well worth preserving with some slight modifications 
in the direction of uniformity. 

In this connection, we suggest that complete uniformity is 
perhaps not essential. For example, the Metropolitan Police 
Department of Washington deals with a different type of offenses 
than the national enforcement agencies and so may not need 
quite the same powers. Furthermore, your Committee may wish 
to consider the desirability of some differentiation based on the 
nature of the suspect and the crime charged. A person charged 
with a misdemeanor might be treated differently from a person 
charged with a felony; and minor felonies may not necessarily be 
grouped with the more dangerous types. Persons who are first 
offenders if guilty at all might be treated differently from suspects 
with bad criminal records. Persons who operate singly might be 
treated differently from those who operate in gangs. Those 
known to be using or to have been using machine-guns or other 
diabolical weapons might be separately classed. Conceivably the 
Department of Justice might be authorized to certify particular 
persons as dangerous criminals or “No. 1” criminals, and then 
subject them to a somewhat different procedure after arrest. 
Although these classifications are rough, they will convey the idea 
which we have in mind. Such differentiation would have to be 
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worked out very carefully, so as not to deprive the persons in any 
proposed class of habeas corpus, bail, counsel, and a reasonably 
prompt judicial determination of probable cause for continued 
custody. Even those against whom the facts look blackest at 
arrest may really be innocent. 


Considerations on the Proper Penalty for 
Exceeding the Time-limit 


After the proper duration of detention after arrest has been 
determined and the mechanism of committal has been con- 
sidered in the light of the objections of the enforcement officers, 
you will probably wish to determine what sanctions should be 
imposed to insure strict observance of whatever requirements are 
henceforth imposed as to prompt production, etc. We hope that 
there will be less need for a penalty than now, in that the new 
time-limit law will accord much better with the needs of the 
police and so tend to receive willing obedience. Still, strict ob- 
servance is so important that there ought to be some effective 
penalty. 

The chief penalty now is supplied by the McNabb decision, 
which keeps out confessions obtained by violations of the time- 
limit. We have contended this sanction should not be taken away 
without putting something effective in its place. Yet the fact that 
the exclusionary device of the McNabb case seems to us the only 
effective sanction now operating does not mean that it is neces- 
sarily the best possible sanction. A broad investigation by your 
Committee may disclose some other sanction which is equally 
effective and less open to objections. At the same time you will 
weigh the advantages and disadvantages of the McNabb rule. 
This rule seems subject to change by Congress, if change is 
thought wise; for the Supreme Court based the rule, not on the 
Constitution, but on ‘“‘supervision of the administration of 
criminal justice in the federal courts” and “‘general legislative 
policy.” 

The McNabb sanction does have one great advantage. It 
makes intelligent superior officials hesitate before they authorize 
unlawful detentions. In any case where a voluntary confession 
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is important, they now know that such a confession will be useless 
if they get it by keeping the prisoner zncommunicado for any length 
of time. 

On the other hand, the dissatisfaction with this decision 
cannot be lightly dismissed. Most state courts have refused 
to accept the exclusionary device as a remedy for unlawful 
detentions. We are also mindful of the reasoning in the dissent- 
ing opinion of Mr. Justice Reed. *° 

The law reviews criticize the McNabb case adversely. #9 A 
similar provision in the Preliminary Draft of the Federal Rules 
of Criminal Procedure °° was dropped out in the revised draft of 
Rule 5 because it aroused so much opposition from the judges, 
prosecutors, enforcement officers, and other lawyers who sent 
their views on the draft to the Advisory Committee appointed by 
the Supreme Court. 

The device of excluding illegally obtained evidence in order 
to enforce lawful methods of criminal investigation, has several 
shortcomings. In the first place, as Judge Stephens told your 
Committee, *' the exclusion of the evidence does not punish the 
officer who unlawfully obtained it and does often punish the 
public by acquitting the accused for want of other evidence and 
setting him free to repeat his offenses. And where a new trial is 
ordered because the evidence was improperly admitted, the 
public is again punished by incurring a double expense. In the 
second place, the reason for exclusion has no direct relation to 
the trustworthiness of the evidence. For example, a trial judge may 
be completely convinced that a confession obtained .after several 
hours of questioning is absolutely true, and yet he must shut it 
out under the McNabb rule. The primary purpose of a criminal 
trial is to ascertain the truth as to the guilt or innocence of the 
prisoner. Although rules of evidence sometimes force courts to 





48 See also the opinion of Swan, J., in United States v. Lee Hill (C.C.A. 2d, 
1932) 60 F. 2d 924. State cases are collected in the law reviews cited infra note 49; 
see also 3 Wigmore, Evidence (3d ed. 1940) §851. <A thoughtful recent case is 
State v. Browning (Ark. 1944) 178 S.W. 2d 77 (with dissent). 


49 See 56 Harvard Law Review 1008; 28 Minnesota Law Review 73. 


5° Rule 5(b), quoted in Hearings, page 72. See pages 11-16 of Preliminary 
Draft. 


5! Hearings, page 13. 
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ignore pieces of probable truth for important reasons of policy, 
such sacrifices should be undertaken with caution and should be 
made unnecessary whenever the important policies can be ob- 
tained in a less costly way. In the third place, the McNabb rule 
warps the conduct of a criminal trial because it turns the atten- 
tion of judge and prosecutor and defense lawyer away from the 
main issues which determine guilt or innocence; the trial be- 
comes largely an inquiry into the misconduct of the police long 
after the crime itself was committed. The boundary line between 
lawful and unlawful detention is necessarily blurred, so that an 
immense amount of time and effort may be spent on the ad- 
missibility of the confession instead of being devoted to the proof 
of the crime itself. 

Still another objection to the use of exclusionary devices is, 
that they do not furnish complete protection to the prisoner 
against the effectiveness of unlawful methods. This has long been 
recognized in the case of involuntary confessions. Officials have 
been known to use the third degree to get such confessions, 
although they cannot introduce the actual confessions in court. 
The third degree is worth while if it vields clues which will enable 
the officials to obtain evidence which is admissible. A similar 
argument will often apply to illegal detentions. The officials get 
the opportunity to question the prisoner for many hours. They 
learn about witnesses who will be useful to the prosecution. They 
learn about bloodstains or a hidden weapon or a buried body. 
The police go and look at the objective evidence thus revealed. 
They know that the prisoner’s confession itself will probably be 
kept out by the McNabb case, but the Supreme Court has not 
yet held that facts revealed to them during the unlawfully pro- 
tracted interrogation cannot be proved at the trial by eye- 
witnesses. Unless and until the Court does keep out the facts as 
‘‘a fruit of the poisonous tree”’ of illegal detention (on the analogy 
of a wiretapping case) *?, the officials may be able to use so much 
of what they have actually run down as a result of their question- 
ing that they will have enough for a conviction anyway, without 
bothering about the confession. Furthermore, the interrogation 


*? Nardone v. United States (1939) 308 U.S. 338. 
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of the first member of a gang to be caught may enable the police 
to arrest his accomplices, who cannot get off because of the 
violation of another man’s rights. ** 

So the officials may think it worth while to keep the prisoner 
incommunicado for the sake of all sorts of available information. 

These shortcomings do not seem to us reasons for abandoning 
the McNabb sanction so long as the law contains no other effec- 
tive sanction, but they are reasons for looking for a better sanction 
which can be put into force when found. 


Now suppose that the law can find a good way to punish 
these officials themselves for the unlawful detention. Then, no 
matter how the policemen used the forbidden questioning, 
whether they got confessions or clues or tips on accomplices, the 
axe would fall on them just the same. Such a deterrent might be 
much more effective than the exclusionary device. Indeed, this 
plan would avoid all the shortcomings of the McNabb sanction. 
When the confession seemed altogether trustworthy, it could be 
used and so fewer guilty men would get off. The trial of the 
suspect would not be all tangled up with the trial of the police. 
And the public would not be punished at all—only the unlawful 
detainers and the suspect. 

In order to reach the official violators effectively, we venture 
to suggest for your consideration the possibility of authorizing 
the trial judge and other United States judges to punish sum- 
marily for contempt any officer who detains a prisoner beyond 
the statutory time-limit without special judicial authorization. 
It is useless in our opinion to make unlawful detention an ordi- 
nary crime. The third degree is a crime in almost every state, 
and yet convictions are almost unknown. Prosecutors are un- 
willing to proceed and juries are almost sure to acquit. The way 
to punish the offending officer is to leave the whole matter in the 
hands of a judge subject to appellate review. Treat unlawful 
detention like “misbehavior of any of the officers of . . . courts 
in their official transactions” (28 U.S.C. § 385); if necessary, 
amend this section of the Judicial Code to include unlawfui de- 


53 Goldstein v. United States (1942) 316 U.S. 114. 
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tention specifically among the contempts which can be sum- 
marily punished though not committed in the presence of the 
court. We think that the courts could be trusted to inflict the 
penalty only for serious departures from the time-limit. 

And even if some such new effective sanction be adopted, 
your Committee may also think it desirable to retain the 
McNabb sanction in a more flexible form. Congress might give 
the trial judge discretion to keep the confession out or let it in. 
This is the present practice of English judges. Under this sug- 
gested change the trial judge will not be obliged to exclude the 
confession automatically for every unlawful delay; but he will be 
free to do so when he considers the detention outrageously long, 
or when the nature of the imprisonment and the interrogation 
gives him doubts about truthworthiness, even though these doubts 
are not quite strong enough to convince him that the confession 
is involuntary and make him keep it out for that reason alone. 
In other words, such discretionary power might enable courts to 
handle better the troublesome border-line cases where secret 
inquisition during an unlawfully prolonged police custody tends 
per se to coerce a confession. 


Considerations on Related Issues 


Criminal procedure is liable to be warped from its proper 
function in two ways. It may be turned into a war by the claims 
of efficiency. It may become a game out of excessive regard to 
liberty. The trial of a crime, and the proceedings before and 
after trial, should be neither a war nor a game. They should be 
an orderly determination of the innocence or guilt of the ar- 
rested person, with as much accuracy as is possible through 
methods suited to the kind of community in which we all want 
to live. 

Besides the two main topics just considered, there are several 
related questions affecting this purpose of the law, which your 
Committee may find worthy of attention. We have shown that 
the law of prompt production is closely connected with other im- 
portant rights of accused persons. Furthermore, the causes of 
unlawful detention ramify into many different aspects of the 
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process of law enforcement. Consequently, there are many pos- 
sible safeguards of either liberty or efficiency or both which offer 
themselves as part of an investigation into lawful detention, such 


as the following: 


(1) The law as to arrest without warrant. We agree with the 
resolution of the National Sheriffs’ Association: ‘“There is a 
grave discrepancy between the law of arrest and scientific police 
practice due to the historical fact that the laws of arrest were 
developed prior to the inception of the modern police depart- 
ment and at a time when most arrests were made by private 
Citizens.” *¢ Except in the District of Columbia, federal arrests 
without warrant appear to be regulated by state statutes and de- 
cisions, which sometimes greatly restrict the powers of the officer. 
A uniform federal statute on the subject seems desirable. There 
is some question whether arrests without warrant should be made 
much more frequent so long as the arrested persons might be 
kept for days incommunicado; we may well hesitate to increase the 
opportunities for unlawful detention. But if the police will in 
fact bring prisoners speedily before a magistrate, then their emer- 
gemcy powers might desirably be widened to meet modern 
conditions. 


(2) The treatment of legitimate causes for a delayed preliminary 
examination. All sorts of possibilities suggest themselves. The 
arrested person may be drunk or ill or recovering from wounds. 
An important witness for the police may be ill or reside at a dis- 
tance. English judges sometimes remand the prisoner for a day 
or two for such reasons. These are practical questions unneces- 
sary for us to review in detail. 

A different cause for delay is the absence of the commissioner 
from his office during the night. Perhaps in a large city like 
Washington a magistrate should be always available. 


(3) Should the committing magistrate act like a French juge din- 
struction? This is the proposal of Professor John B. Waite in a 


“ Heari . See John B. Waite, “Some Inadequacies in the Law of 
Arrest” (1931) BS aichie an Law Review 448. 
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minority report as one of the Advisers on the new Rules of 
Criminal Procedure. He wishes to strengthen the investigation 
of crime by allowing the commissioner to act as a sort of juge 
d instruction and get further light on the desirability of commit- 
ment by questioning the prisoner himself. °° We are not in favor 
of this proposal, but an investigation should consider it. 


(4) Should the prisoner be able to consent to deferment of his pro- 
duction before a magistrate by executing a waiver under proper conditions? 
The Haupt case showed that the validity of waivers is very 
doubtful when they are signed during custody incommunicado; and 
the Mitchell case strongly indicated that the suspect’s informal 
consent to cooperate with the police does not justify their failure 
to take him promptly before a magistrate. °* Your Committee 
may wish to consider some of the difficulties of this problem of 
consent to detention. For example, you might think it desirable 
to give express sanction to waivers executed under full advice of 
counsel. We venture to say that prompt appearance before the 
magistrate has several purposes: to obtain preliminary counsel, 
to obtain bail, etc. It seems to be quite common for defense 
lawyers to advise waivers of the right to preliminary examina- 
tion. Bail can be practically waived by doing nothing about it. 
So waivers are probably consistent with the prompt production 
statutes, so long as the prisoner has counsel to advise him of the 
consequences of any abandonment of his legal rights. 


(5) Implementing the constitutional right to counsel. ‘The question 
of counsel is closely linked with the official reasons for prolonged 
detention. A person accused of crime needs a lawyer right after 
his arrest probably more than at any other time. Yet he very 
often does not have a lawyer until many days later. There are 
two different causes for this, which deserve study. 

First, the officers seem inclined to keep lawyers away from 
their prisoner because they distrust the present criminal defense 


55 Federal Rules of Criminal Procedure, Preliminary Draft (1943) pages 249, 
253. Besides authorities cited by Professor Waite, see W. F. Willoughby, Principles 
of Judicial Administration (1929) pages 195-208. 


°© See supra pages 20-21; also Hearings, pages 15, 37. 
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bar. If a person accused of crime could be assured of the oppor- 
tunity to select counsel from honest, efficient, law-abiding at- 
torneys who would not overcharge him and his relatives, the 
attitude of prosecutors and pclice toward representation by 
counsel at all stages might be altered. This raises the possibility 
of a public defender or a voluntary defenders’ committee doing 
the work of a legal aid society as to criminal cases. Until the 
personnel of the criminal defense bar rises, prosecutors and police 
are likely to be tempted to block lawyers from reaching a suspect 
until the police see that there is nothing more to gain from 
questioning him. 

Secondly, the constitutional right to counsel becomes mean- 
ingless when the prisoner cannot afford to hire a lawyer to give 
him the help which he needs before appearing in the commis- 
sioner’s office. The existing rules as to the assignment of counsel 
by the court and the payment of counsel out of public funds are 
inadequate to provide the legal protection and advice which 
arrested persons need. Also it is not enough to assign counsel 
for the trial; a definite procedure is needed for assuring the 
prisoner a lawyer soon after his arrest. 


(6) Police interrogation after arrest, in general. The whole ques- 
tion of the propriety of obtaining evidence against a prisoner by in- 
terrogating him has been raised by the majority opinion in the 
McNabb case and the discussion growing out of that case. Mr. 
Hobbs and the District of Columbia police department agreed 
with Mr. Justice Frankfurter in recommending to Congress the 
desirability of studying the English practice prescribing rules for 
the interrogation of prisoners while in the custody of police 
officers. 57 Although conditions in a small island are different 
from those in our large continent, such a study would undoubt- 
edly give valuable help in a revision of prompt production 
statutes. 

In this connection, an interesting question is raised by facts in 
the McNabb case which were not before the Supreme Court at 
the time of its decision. §* The defendants were arrested about 


57 Hearings, pages 25, 48. 
58 See supra note 35. 
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1 A.M., after the murder of one of the arresting officers, and 
were committed as soon as the commissioner held office-hours 
next morning, under the original warrant charging operation of 
an illicit still. This is thought to comply with the prompt pro- 
duction statute. The point is, that the committal was for a liquor 
offense, while the protracted questioning described in the ma- 
jority opinion was about the murder. Such an interrogation 
after arrest would not be permitted by the English police regula- 
tion. In this particular case the two offenses were closely con- 
nected, but your Committee may care to consider a more gen- 
eral problem on which we express no opinion: How far is it 
desirable federal police practice to commit a person for a minor 
offense, and afterwards interrogate him at length about a major 
offense? 

Should policemen question persons in custody at all? If so, 
for how long and under what conditions? These are very im- 
portant questions for both law-enforcing officers and courts, 
and it is desirable to have general agreement on the proper 
answers. That this is far from true at the present time is demon- 
strated by the latest Supreme Court decision on police practices. 

On May 1, 1944, the Court decided Ashcraft v. Tennessee, 
which involved a state conviction for murder of a white woman. 
The main evidence against her husband, one defendant, was his 
confession that he instigated the co-defendant, a Negro, to kill 
her. This confession was obtained after thirty-six hours of 
questioning by relays of policemen and prosecutors while he was 
held at a jail zncommunicado, without sleep or rest. The Court, 
speaking through Mr. Justice Black, set aside the conviction for 
denial of due process of law, in violation of the Fourteenth 
Amendment. He stated that an independent examination of the 
undisputed facts showed that the confession was not voluntary 
but compelled. 


‘‘We think a situation such as that here shown by un- 
contradicted evidence is so inherently coercive that its very 
existence is irreconcilable with the possession of mental 
freedom by a lone suspect against whom its full coercive 
force is brought to bear.” 
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A dissenting opinion was filed by Mr. Justice Jackson, in 
which Mr. Justice Roberts and Mr. Justice Frankfurter con- 
curred. We quote only one passage in order to bring out the 
sharp disagreement in the Court on the important question of 
police practice. 

“The Constitution requires that a conviction rest on a 
fair trial. Forced confessions are ruled out of a fair trial... . 

“‘Whten, however, we consider a confession obtained by 
questioning, even if persistent and prolonged, we are in a 
different field. Interrogation per se is not, while violence 
per se is, an outlaw. Questioning is an indispensable instru- 
mentality of justice. ... We cannot read an _ undis- 
criminating hostility to mere interrogation into the Con- 
stitution without unduly fettering the States in protecting 
society from the criminal... . 

“But does the Constitution prohibit use of all confessions 
made after arrest because questioning, while one is de- 
prived of freedom, is ‘inherently coercive’? The Court does 
not quite say so, but it is moving far and fast in that direc- 
tion. The step it now takes is to hold this confession in- 
admissible because of the time taken in getting it. . . . 

“If the constitutional admissibility of a confession is no 
longer to be measured by the mental state of the individual 
confessor but by a general doctrine dependent on the 
clock, it should be capable of statement in definite terms. 


If thirty-six hours is more than is permissible, what about 
24? or 12? or 6? or 1?” 


The federal police are necessarily affected by Ashcraft v. 
Tennessee although, like several preceding cases where conflict 
in the Court was apparent, ** it was directly concerned with 
state or city police. Whatever standard of conduct is imposed 
upon state or city officers by the due process clause in the 
Fourteenth Amendment is likely to be imposed upon federal 
officers by the same clause in the Fifth Amendment. Indeed, 
still higher standards can be required for federal police by the 
Court because of its supervisory power over federal criminal 
justice. Therefore, the whole process of federal police interroga- 
tion is rapidly becoming the subject of judicial examination. 


8® See Lisenba v. California (1941) 314 U.S. 219; Ward v. Texas (1942) 316 
U.S. 547; and other cases cited in note 11 to Mr. Justice Black’s opinion. 
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We venture to suggest that it should be the subject of legisla- 
tive examination as well. Here is a frequently used method for 
investigating crime on which opinions are-sharply divided. ‘The 
divergence between able judges in the Ashcraft case, one 
stressing liberty and the other efficiency, is paralleled elsewhere. 
Wigmore’s great work on Evidence defends police interroga- 
tion of arrested suspects, and writers cited by Mr. Justice Black 
point out its evil consequences for the administration of justice. 

This confusion of views seems to us to demonstrate the need 
for a thorough reconsideration of all material aspects of police 
interrogation of suspects by some body which can collect evi- 
dence, not only from particular prisoners and the policemen 
who questioned them, but also from the chief enforcement 
officers, prosecutors, judges, defense lawyers, and other experts 
in the field of criminology. Your Committee can do this; a 
court cannot. 

The present gulf between actual police practice and judicial 
conceptions of fairness is a reason for grave concern. A de- 
termined effort should be made to devise regulations for the 
interrogation of federal suspects which will be reasonably 
definite and will be acceptable to both the law-enforcing officers 
and the courts. 


In conclusion, we shall be very glad to furnish the House 
Judiciary Committee with any information in our possession, in- 
cluding references to the books and articles which we have con- 
sulted, and to give any help which the Committee may care to 
request from us on the subject of detention after arrest. 
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H. Austin HAuxHuRST 
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Burton W. MusseER 
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Mr. SurHertanp. I am not without a consciousness, Mr. Chair- 
man, of the difficulty of the problem facing this committee. I am 
not at all without sympathy for the point of view of the police and 
the public. Surely, in the complex and tangled situation of the great 
modern city, the difficulty of crime detection, of crime prevention, the 
discovery of guilt, and ‘punishment, is immensely difficult. And I 
do not, in what I say this morning, at all overlook these considerations. 

Senator Hennines. I am sure of that, sir. 

Mr. SurHertanp. I spent 15 years of general practice of law in a 
smallish city in upstate New York, before an interruption of four- 
and-a-fraction years as a soldier, and then turning thus late to the 
academic business of being a teacher. Thus I have shad some contact 
with the practical end of the administration of justice. 

I am impressed with the fact, however, that if we are to have the 
constitutional rights which you, Mr. Chairman, mentioned in your 
opening statement, if we are to have the right to counsel, if the w itness 
is to incriminate himself only by his own will, and not despite his 
objection and resistance, if he is to have the various other privileges 
that center around the criminal defendant in our traditional view 
of the administration of justice, the rule we call the McNabb rule 
becomes of immense importance. 

make no apologies, sir, in quoting a man who I think was one 
of our great American judges, and whose loss we all lament. It is 
Mr. Justice Robert Jackson. And writing on this subject one time, 
in, to be sure, a State case, under the 14th amendment—not a Federal 
case—he said some things which are very relevant to our discussion 
this morning. There, as in our consideration today, the issue was 
delay in arraignment and confessions given to state police officers 
during the delay. 

Mr. Justice Jackson, wrote in this Watts case which arose in 
Indiana, and is reported in 338th United States Reports, page 49, in 
1949, “Amid much that is irrelevant or trivial, one serious situation 
seems to me to stand out in this case.” The suspect neither had nor 
was advised of his right to get counsel. This presents a real dilemma 
ina free society. To subject one without counsel to questioning which 
may and is intended to convict him, is a real peril to individual free- 
dom. To bring ina lawyer means a real peril to solution of the crime 
because, under our adversary system, he deems that his sole duty is 
to protect his client—guilty or innocent—and that in such a capacity 
he owes no duty whatever to help society solve its crime problem. 
Under this conception of criminal procedure, any lawyer worth his 
salt will tell the suspect in no uncertain terms to “make no statement 
to police under any circumstances.” 

Robert Jackson had spent his younger years in upstate New York 
in the catch-as-catch-can practice of the law; there is no finer school 
in which to learn the facts of life. And he spoke from an abundant 
knowledge of practicality when he said what I just read. 

There is another thing that I should like to read to you, if you will 
bear with me. What I will read comes from a hearing in 1943 on 
a measure introduced in the Congress immediately after the McNabb 
decision. The bill stated quite simply : : 

No failure to observe the requirement of law as to the time within which a 


person under arrest must be brought before a magistrate, commissioner, or court 
shall render inadmissible any evidence that is otherwise admissible. 
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This was a proposed legislative overruling of the McNabb deci- 
sion. The measure was H. R. 3690 of the 78th Congress, 1st session. 

To testify on that measure there was called before the Judiciary 
Committee of the House an extraordinarily able police officer, Major 
Kelly, of the District of Columbia Police, the then head of the Dis- 
trict of Columbia Police, Superintendent was the office, I think. At 
any rate, Major Kelly gave some testimony that was most enlighten- 
ing. It was unvarnished and frank and perhaps a little inadvertent. 
And if you will permit, I will read you one statement of Mayor 
Kelly, an interruption by Congressman Cravens, and a second state- 
ment by Major Kelly. They are not very long. 

Senator Henninés. Please go ahead, sir. 

Mr. Surnertanp. They disclose, I think, the horns of the dilemma, 
and it is a dilemma which faces this committee, and which faces the 
Congress and all the people of the United States in the administration 
of criminal justice. 

Major Kelly was talking about questions put to a suspect before he 
is arraigned, just what we have been discussing this morning. He 
said: 

I mean that when you take a person into custody for the investigation of a 
commission of a serious crime, and the minute you have said person arraigned 
before a United States commissioner or magistrate, and he is then turned over 
to the United States marshal or committed to the jail for the purpose of being 
held, you cannot properly go any further with your investigation. The indi- 
vidual so charged or held, when he arrives at the jail or place where he is 
committed, receives all kinds of advice and information from other persons 
held in jail; namely, those that are referred to as ties lawyers—and then it is 
absolutely impossible to proceed further in a proper manner with the investiga- 
tion. In other words, the prisoner is entirely out of your control and custody, 
and you are then handicapped to the greatest extent by the ruling which we must 
now undergo since the McNabb decision was handed down. 

Congressman Cravens then said : 

I get the impression from’your remarks that the purpose of not taking him 
before the magistrate is to keep him from getting advice. 

Major KELLY. No, sir: that is not true. I believe that every person should 
be guaranteed the right provided under the Constitution of the United States. 
But at the same time I believe, and I am confident, that when a person is charged 
with the commission of a serious crime there should not be any interference 
with the police or detectives until such case is brought to a definite conclusion. I 
do not mean that a person should be held forever, but should be allowed to 
stay in the custody of the police for a reasonable time, until the investigation 
is concluded. (Hearings before Subcommittee No. 2 of the Committee on the 
Judiciary, House of Representatives, 78th Cong., Ist sess., on H. R. 3690, p. 6.) 

Senator Hennings. I imagine, Professor Sutherland—there is the 
custom some places of holding a man for 20 hours, letting the man 
walk out of police headquarters, rearresting him and bringing him 
back. 

Mr. SurHer.anp. I sympathize with the statement of Major Kelly, 
sir, and I think he is a forthright and honest man, trying zealously 
to do his job here. But in his unvarnished way, he completely dis- 
closed, in my judgment, that the purpose of the procedure he described 
is to deny to the man the right to counsel, which is guaranteed to 
him by the United States Constitution. The object of the exercise 
is to get the man’s story without the man getting the advice which 
Mr. Justice Jackson referred to. And, as Mr. Justice Jackson says, 
if he gets the right to counsel that the Constitution guarantees him, 
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he never will tell his story, and justice will be defeated. And the 
defeat of justice to a certain extent is built into the Constitution of 
the United States. This is the price that we pay for a constitutional 
government. 

I would like to point out to you a tendency in modern legislation, 
Mr. Chairman, and I shall not be long and detain you unduly, I hope. 
It seems to me that there is a tendency in our time to have recourse 
more and more to criminal process for the enforcement of what might 
be called economic crimes. I have been impressed, for example, in 
studying the privilege against self-incrimination, which we have 
heard a great deal about in recent years, of course, that the are great. 
leading cases in the 1890’s, Councilman v. Hitchcock (142 U.S. 547 
(1892)) and Brown v. Walker (161 U.S. 591 (1896) ), had Sale 
to do with old-fashioned crimes of violence. Both dealt with unfair 
rebates under the Interstate Commerce Act. I think this is a rather 
significant thing. The intervention of government, quite necessary 
to a larger extent in our economic lives—by food and drug legislation, 
for one “example, by all sorts of legislation for the regulation of this 
great, complex economic machine we live in—results in more and 
more criminal sanctions. 

It is all very well for us, reading the Mallory record—and I read 
it on the train last night coming down here, it is a short record 
it is all very well for us, filled with horror at a dreadful crime such 
as is there described, to think of this problem purely in terms of 
rape and murder and other similar crimes of violence. But in judging 
the effect of police procedures, one must keep in mind what seems 
to me to be an increasing trend to spread the field of criminal sanctions 
into areas which our gr: andfathers never thought of. 

This means that the impact of police procedures is not alone on the 
gangster and the rapist and the man who burns down his barn for the 
insurance; it is on the businessman who may make a mistake in his 
procedures and may find himself in bad trouble, and he may find him- 
self in a situation where our sympathy for his constitutional rights 
may be quite different from that that we give to a rapist or to a gang- 
ster murderer. 

It seems to me, Mr. Chairman, that the exclusion of evidence is the 
only practicable sanction which has any effect in this field. I am im- 
pressed by what I think is er in the Federal field as the Weeks 
doctrine (Weeks v. WU’. NS. 232 U.S. 383 (1914)) in search and seizure. 
I think it has been demonstrated ‘that the only way to effectually pre- 
vent improper searches and seizures is to make them unprofitable by 
excluding their fruits. I suspect that the same thing is the justifica- 
tion of the McNabb rule. 

Every now and then, I read a learned opinion of some judge when 
testimony is admitted, in which he says, “Of course, if this testimony 
is excluded and the defendant goes free, the penalty will rest upon so- 
ciety. The penalty will not rest upon the officer who is the wrong- 
doer and who violated cy rules.” But, Mr. Chairman, in a long and 
active life as a lawyer, I do not recollect, in my own experience any, 
and in the books more than 2 or 3 or 4, instances where a police officer 
ever was punished or was subject to civil liability for misconduct of 
the sort we are considering this morning. And I can recollect none, 
Mr. Chairman, where this happened for a guilty man. And in this 
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field the problem of protecting the innocent man is all wrapped up in 
the problem of protecting the guilty man. 

Senator Hennines. For example, Professor Sutherland, we who 
have been engaged in the prosecution of felons know very well that re- 
ferring to the fact that the defendant has not taken the stand is re- 
versible error. Now, there may be great temptation for a prosecutor 
in an especially aggravating case to say, “Why, here is this man who is 
able to tell us all ‘about this if he would, but he sits here mute, and he 
says nothing.” But again, any prosecutor worth his salt or with any 
sense of ethics or propriety or morality, as the representative of the 
State or the Government, knows that if he says, “This man has not 
taken the stand,” that is reversible error, and he has gone outside of the 
field of his own profession in so doing, has he not? He has violated 
the canon. 

Professor SurHERLAND. In the Federal courts, that is certainly so. 

Senator Hennines. I think it is true in the State courts, too. 

Mr. Surner.anp. | am ene of the great California case of 
Adamson. v. California (332 U.S. 46 (1947) ) where the prosecutor 
made almost exactly the same summation as you just described, and 
he might just as well have cut the defendant’s throat from ear to ear. 

Senator HeENNinGs. And in some-States there is a rule that the prose- 
cution may not interrogate a defendant beyond the bounds and con- 
fines of direct examination by his own counsel—that you cannot go far 
afield, that you may not undertake to interrogate him on matters be- 
yond that area. And that again is reversible error. 

Those things are known to men who have prosecuted. It is one 
of the first things you learn. And whether you have learned it in 
law school or not, you certainly learn it when you walk into a criminal 
courtroom as a prosecutor. Whatever you do, you never advert to 
the fact that the defendant has not taken the stand. 

Now, by the same token, police know that a good many things are 
improper, and we have to have not only the rules, but we must stay 
within the confines and boundaries as set forth in the Constitution 
of the United States in many of these things. Or we know the penalty. 
And as you very well said it, the fruits, as I believe you referred to 
in search and seizure, are denying those rules. 

Mr. SurHertanp. Yes, sir; that is ex: actly it. 1 am fully aware, 
Mr. Chairman, that there is no perfect solution to the problem which 
this subcommittee is considering this morning. This is a situation 
in which it seems to me the Government and the American people 
must accept the least disadvantageous solution of an inevitable and 
undesirable situation. Nobody wants to let criminals loose on society. 
And yet it seems to me no one wants to surrender our constitutional 
rights. We get used to them. We accept them as always being here. 

And yet if they were gone, Mr. Chairman, we would sadly miss them. 
And constitutional rights are inconvenient in many ways to what 
might be called efficient government. You can run an efficient, quick, 

sasy police system a creat deal better without the Constitution of the 
United States, but the purpose of the Constitution of the United 
States goes to a great deal more than quick and easy police work. 

There are other and it seems to me more underlying values which our 
ancestors in 1787-89 understood just as well as we do today. Much 
the same problems, Mr. Chairman, faced them as face us. Much the 
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same pressure, Mr. Chairman, was present in 1787, I am sure, to 
bring about the swift and uncompli ‘vated punishment of the guilty 
because the guilty don’t deserve, as theory runs, the protection of the 
privileges with which we surround the innocent and the worthy citizen. 

But I think the reasons why those immensely wise people who 
formulated our Bill of Rights in 1789, which took effect in 1791—the 
reason why they put in the privileges of the fifth and sixth amend- 
ments to apply to everybody, the scoundrel and the decent man alike— 
the reason why they did that was their wisdom; it was because they 
knew that was the only way you could make the system work. 

I was greatly shocked by Judge Holtzoff’s testimony. I revere 
Judge Holtzoff. He has been one of the most helpful public servants, 
both before he went on the bench and since he has gone on the bench, 
that this country has ever been fortunate enough to have. And under 
no circumstances should I be taken to mean any disrespect to Judge 
Holtzoff when I say that I think that in one respect he was wrong. 
And that is when he speaks of mere procedure. 

Mr. Chairman, he spoke, if my memory and notes do not fail me, 
at one point of the McNabb rule as being mere procedure. I remember 
a remark by Mr. Justice Brandeis that in the development of our 
liberty insistence upon procedural regularity has been a large factor— 
he spoke in 1921, dissenting in Burdeau v. McDowell (256 U.S. 405 
at 477). Nowhere is there any more critical problem than the one 
before this committee. 

I have nearly done, sir, and I will take your time with only two 
more remarks. 

Senator Henntnes. We don’t want you to rush at all, Professor 
Sutherland. We are benefiting greatly by what you are telling us 
here. Take all the time that you “have at your disposal. 

Mr. SuTuer.anp. Sir, I refer again to Mr. Justice Jackson, and to 
a criminal case here in the District of Columbia, in which he wrote 
an opinion in 1948. It was a search and seizure case, McDonald v. 
United States (335 U.S. 451), not one of these detention cases we are 
considering today. And yet the considerations in that are so much like 
those bearing on us today that I make bold to remind you of what 
Mr. Justice Jackson said. The McDonald case, too, involves procedure. 

It was a case where a search of a house for policy slips was held 
invalid because the officers who made the search—and I am sure they 
were good men, seeking to do their best—could have gone and obtained 
«i Warrant, but they preferred to crawl in a window and make the arrest 
on the spot, without that formality. 

Mr. Justice Douglas wrote: 


We are not dealing with formalities. The presence of a search warrant 


and I would substitute, in today’s discussion, an arraignment before a 
magistrate— 


serves a high function. Absent some grave emergency, the 14th amendment has 
interposed a magistrate between the citizen and the police. This was done 
not to shield criminals, nor to make the home a safe haven for illegal activities. 
It was done so that an objective mind might weigh the need to invade that 
privacy in order to enforce the law. Power is a heady thing. History shows 
that the police acting on their own cannot be trusted. And so the Constitution 
requires a magistrate to pass on the desires of the police before they violate 
the privacy of the home. 
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If we are to strike the balance which is characteristic of our con- 
stitutional system we must have the reflection and wisdom of the 
judge as well as the necessary and proper zeal of the executive—and 
the policeman is a branch of the executive arm. I am glad that we 
have the able and zealous police that we have. But zeal is something 
that has to be tempered, and you temper it with the reflective sec ond 
thought of the magistrate. 

Judge Holtzoff, this morning, brought that point out very clearly 
in a different connection. He said a policeman i is a different kind of a 
fellow from a judge. He said the judge is the fellow who reflects and 
thinks about a case. The policeman is a brave and determined man 
who acts on the instant, thinking that he faces an emergency in 
which he must act. Power is a heady thing, as Mr. Justice Jackson 
said, Mr. Chairman, and the judge is needed to correct it. 

We have had 15 years of experience since the McNabb decision 
came down. And the greatest teacher that we have sits on no rostrum 
in the classroom. The greatest teacher we have is experience. I know 
there have been some sad crimes in the District of Columbia and 
elsewhere in this country within the Federal cognizance in the past 
15 years. But by and large in those past 15 years this country has 
been in good shape. By and large we have preserved the rights of our 
citizens, and yet we have kept ‘reasonably good order. 

I have spent some time in the District of Columbia on duty with 
the Army, since McNabb was decided, and I walked the streets, and 
my wife and children went their ways, without fear and in peace. I 
think that McNabb has not, as a matter of observed practice, spoiled 
the administration of justice in the District of Columbia. And for 
that reason, Mr. Chairman, I hope that the Congress will not pass 
measures directed toward a modification of the exclusionary rule of 
McNabb and Mallory, or fixing a definite time for free detention by 
the police. 

I think the latter plan, sir, the definition of a 12-hour period, per- 
haps extended by a night, would merely place a premium on a zealous 
oficer who would see the end of the 12 hours coming and say, “If I 
don’t get this fellow to come through ‘and talk within the 12 hours, 
he is going to walk free on the streets and I am disgraced as a diligent 
and helpful policeman.” 

So, Mr. Chairman, for what my preference is worth, I prefer to 
let the law stand as it is, and to let the judge, applying his general 
principles to the specific case in the light of all the circumstances, 
decide whether the confession is admissible or whether it is not. 

I am very much obliged to you, Mr. Chairman, for letting me come 
and express myself this mor ning. 

Senator Hennincs. We are very grateful to you, Professor Suther- 
land, for a splendid presentation of your views, and the reflection 
which it is evident you have given this matter. 

Mr. Surmertanp. Thank you, sir. 

Senator Hennines. That a distinguished professor of constitutional] 
law from one of the great universities of the country should come here 
to us has added gr eatly to the value of our inquiry. 

Mr. SurnervaNnp. Thank you very much, Mr. Chairman. 

Senator Henninos. Thank you very much. 
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The next witness is Mr. Myron Ehrlich, of Washington, D. C., who 
is a practicing attorney, chairman of the committee on criminal rules 
and procedure of the District of Columbia Bar Association. 

Mr. Ehrlich, we welcome you here this morning and appreciate very 
much your taking the time to come to us. 

Mr. Enruicu. Thank you for inviting me, sir. 

Senator HeNNiNGs. You may proceed. 


STATEMENT OF MYRON EHRLICH, WASHINGTON, D. C., CHAIRMAN 
OF THE COMMITTEE ON CRIMINAL RULES AND PROCEDURE, 
DISTRICT OF COLUMBIA BAR ASSOCIATION 


Mr. Enruicu. Senator, I do not have a prepared statement, I am 
sorry to say, but I am happy to be here to testify. With all due 
deference to Judge Holtzoff, I sincerely disagree with most everything 
he said and most everything he has in his prepared statement. 

I agree with just about everything Professor Sutherland said. And 
usa matter of fact, many of the things he said I was about to say. 

Senator Hennines. How long have you been engaged in the practice 
of law, Mr. Ehrlich? 

Mr. Erticu. I have practiced law here for more than 32 years. 

Senator Henninos. And that has been largely confined, has it not, 
to the defense of those charged with crime? 

Mr. Enrutcu. Much of it has. 

Senator Henninos. Felonies? 

Mr. Enrticn. Yes, sir. But much of it also has been in the field 
of suing in civil cases for the purpose of making some fees. 

Senator, I don’t want to sound trite in what I am about to say, but 
I think that sometimes we ought to get back to fundamentals. | 
believe that a proper consideration of this subject necessarily means 
that we ought to keep in mind 3 or 4 bits of history. 

One, of course, is the history of the new rules which you have 
described, certainly to some extent, when you opened this session. 
Another is a history of the Bill of Rights. “Another is the fact that 
every act of this Congress that created a law-enforcement agency 
cautioned and sanctioned and directed and required the arresting 
officer to do something with the prisoner whom he has arrested. Most 
people seem to have for gotten this background. 

There has not been an act of Congress that I know anything about— 
and I include the act creating the Federal Bureau of Investigation— 
which has failed to require ‘the officer making an arrest to take the 
arrested person before a committing magistrate for a hearing, com- 
mitment, or taking bail for trial. 

Now, the language used in some of those acts may have been a bit 
different from the language used in rule 5 of the Federal Rules of 
Criminal Procedure. But the substance was the same. 

I also think that most of us who talk about the Mallory case for- 
get the practical problems. And as long as you have suggested that 
maybe I represent a great many people, I want to say that I have 
represented hundreds ‘of people who were charged with criminal of- 
fenses, and I believe I know something about the practical problems 
of trying a case and the practical problems of police work. 

The proposal of Judge Holtzoff and others who believe like he 
does is not new. They were advocated way back in 1760, 1770, 1780, 
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and 1790. And we had some pretty good lawyers in those days, I 
suppose, from what I read. 

I would like to suggest to you that it was said by Mr. James Madi- 
son, by Mr. Thomas Jefferson, and by a number of pretty fair country 
lawyers, as we say, that the reason for the Bill of Rights was ob- 
vious. And as I read, they stated the first object of a constitution 
was to establish a government, and its second objective, equally im- 
portant, must be to protect the people against the Government. 

There was debated in the Halls of Congress, as I read the history 
of the Bill of Rights, way back at the turn of the 18th century, this 
same proposition, arising out of almost the same reason, in which it 
was said in these Halls, by pretty good lawyers, that the sacrifice of 
civil rights, of personal liberty and even of life have been so fla- 
grant and tyrannical in the government of every country known to us 
in history, under the pretense of administering criminal justice, that 
it was believed to be fundamentally necessary to restrain and limit 
the several departments of our Government in this particular. 

Now, there is another thing that most of the people who argue about 
the Mallory case have forgotten. They have forgotten that all of us 
are human beings. I am told that both history and anthropology tell 
us that unrestrained power is dangerous to men and to governments, 
and that men must place some check upon themselves and upon their 
rulers in order to possess any liberty. And whether we believe it or 
not, every man by nature has the seeds of tyranny deeply implanted 
within him. And that goes for policemen, for prosecutors—I won’t 
go too far—for others. 

I would like to call the attention of this committee to something 
that Mr. Sutherland said when he read from the case of J1/cDonald v. 
United States, in which he said “power was a heady thing and history 
shows that police acting on their own cannot be trusted.” That was 
said in 1948 by Mr. Justice Jackson. 

Well, I want to go back a long way to 1761 and see what some of 
the great patriots of those ds ays said about power being a heady thing. 

I would like to read a short paragraph, if I may. 

Senator Hennings. We are very glad to have you do that, sir. 

Mr. Enruicu (reading) : 

In order to ascertain the nature of the proceedings intended by the fourth 
amendment to the Constitution under the terms “unreasonable search and sei- 
zures,” it is only necessary to recall the contemporary or then recent history of 
the controversies on the subject, both in this country and in England. The 
practice had obtained in the colonies of issuing writs of assistance to the revenue 
officers, empowering them in their discretion to search suspected places for 
smuggled goods, which James Otis pronounced the “worst instrument of arbi- 
trary power, the most destructive of English liberty and the fundamental prin- 
ciple of law that ever was found in an English law book, since they placed the 
liberty of every man in the hands of every petty officer.” 

That was said in 1761 in Boston, and the famous debate in which it 
occurred was perhaps the most prominent event which inaugurated 
the resistance of the colonies to the oppressions of the mother country. 
And it was repeated many times by many courts, particularly by the 
Supreme Court of the United States. 

It also appears that not only because of these general writs of as- 
sistance, but because of arrests without probable cause, and the holding 
of the accused until the policemen saw fit to do something with him, 
apparently also was a cause for the Revolutionary War. And I can- 
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not understand why some people are so anxious now to remove what 
I believe is a fair and reasonable check on police officers in this or any 
other jurisdiction. 

Now, what if you did not tell a police officer to take an accused per- 
son, who has been arrested on ecbahihe cause, to a committing magis- 
trate. If you didn't tell him to do it, can’t you see that he could hold 
that person forever if he wanted to! He could take him home and put 
him in the cellar and lock him up if you didn’t have some law directing 
him to do something with an accused. 

I have heard it suggested that maybe you ought to give the arresting 
officer 10 hours or 12 hours or 14 hours to question a person under 
arrest. Mr. Chairman, you know as well as I do that if a police officer 
must arrest upon probable cause, and the arrested person is taken and 
booked, wherever he may be booked, such probable cause is enough to 
make a prima facie case. And you know as well as I do that a police 
officer can talk to a prospective accused or an actual accused to his 
heart’s content and get a thousand confessions prior to the time he 
places him under arrest and those confessions are admissible in 
evidence. 

Now, what would happen, as a practical thing, that most people have 
forgotten, unless a police officer was ordered to take an arrested accused 
before a committing magistrate / 

First, he must arrest upon probable cause. Therefore, he has a 
prima facie case. And I don’t concede for one moment that all arrests 
are based upon probable cause, because I have filed literally hundreds 
of motions to show that they were not. 

But take-a case in which an officer does arrest upon probable cause. 
Why shouldn’t he take an arrested person before a committing magis- 
trate, unless he wants to extract a confession from him / 

Is that the kind of a government we want! Do we want a govern- 
ment in which a police officer says, “Well, I don’t have much of a case, 
[ want a better case, and I want to extract a confession, and I am going 
to hold this fellow to my heart's content and attempt to extract a con- 
fession, whether true or false, just so I can secure a conviction”? That 
is exactly what would happen if the rules are repealed or changed. 

I further believe that Professor Sutherland did not go far enough 
when he suggested that the so-called McNabb-Mallory rule was a 
proper one and should not be changed. I doubt seriously that the Con- 
gress has the authority to change it, because I suggest most earnestly 
that if any act is passed which would do away with the necessity of 
a police officer taking an accused toac ommitting magistrate upon book- 
ing him, that it would be a violation of the Bill of Rights, and, there- 
fore, any confession extracted would be an involuntary confession, and, 
therefore, such act would be unconstitutional. And I am going to tell 
you why, if I may. 

First, the Constitution certainly says that a petition for a writ of 
habeas corpus is still permissible in the United States, as far as the 
Federal courts are concerned. 

Suppose an officer takes a man and books him and says, “I am going 
to hold him until a confession is obtained, because Congress has given 
me the authority to hold him.” Can’t you see that by doing that you 
are doing away with the right to a petition for a writ of habeas cor pus / 
This Congress cannot pass, and no Congress can pass, an act to do 
away with the right of a petition for writ of habeas corpus. 
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Let’s take the fifth amendment. How are you going to do away with 
the rights under the fifth amendment by an act of Congress? 

A man is entitled, as I read the fifth amendment, not to have his life, 
liberty, or property taken from him without due process of law. And 
what is due process of law but the fundamental principle of law and 
justice, as more particularly set forth in the Constitution ¢ Are you 
going to say to the policeman, “Don’t pay any attention to that” 

I reiterate that any act you might pass that would do so aida be 
unconstitutional]. 

Let’s take the sixth amendment. Under the sixth amendment, a 
defendant is entitled to the effective assistance of counsel. What are 
you going to do about that if you pass an act and say to a policeman 
not to take an arrested person before a committing magistrate for 1 
day or 2 days or 6 days? 

What about the eighth amendment? Are you going to say to a 
police officer, “We give you the authority to hold a man, despite the 
fact that the eighth. amendment to the Constitution gives that man a 
right to get out on bail after you place a charge against him” / 

‘How, then, can any act of Congress sited izing a police officer to do 
as he will with an accused, and not take him before a committing 
magistrate be declared constitutional ? 

So I say to you in all honesty, first, it ought not to be changed, for 
many of the reasons that Professor Sutherl: ind gave. 

Senator Hennines. At this point, Mr. Ehrlic h, I don’t know whether 
you have seen H. R. 8600, introduced by Mr. Keating in the House 
of Representatives. 

Mr. Enruicn. Yes, sir. I debated that with him before the bar 
association. 

Senator HENNINGs. You are familiar with that / 

Mr. Enruicu. Yes,sir. And I called Mr. Keating's attention to the 
fact that in my humble opinion it would be an unconstitutional act if 
it were passed, and I pray that you won't jet it pass this august body. 

Senator Hennin6s. Mr. Keating, as you recall, undert: ikes to pro- 
vide, in line 8: 

Statements or confessions or other evidence shall not be inadmissible solely 
because of delay in taking an arrested person before a commissioner or other 
judicial officer. 

Chapter 223, title 18, of the United States Code, immediately preceding section 
381 of such a title is amended by adding the following new item: “3500—Ad- 
missions of statements.” 

Phen we have another one by Senator Butler of Maryland. I don't 
know whether you have—— 

Mr. Enruicn. Yes, sir. I have seen that, sir. Is that the one in 
which it is provided for holding a man for 12 hours and giving the 
policeman, in effect, a stopwatch ? 

Senator HENNrNGs. That is right. 

Then we have another one by Senator Butler of Maryland which 
relates only to the District of Columbia, to require that— 
any person taken into custody as a suspect in the commission of a crime in the 
District of Columbia shall be arraigned within 12 hours from the time at which 
he is taken into custody. Any person who is not arraigned within the time 
prescribed in this section shall be released from custody. If after diligent 
search, the law enforcement officers of the District of Columbia having custody 
of any person are unable to find an officer before whom arraignment may be had 


within the time prescribed in the first section, such officer is to maintain custody 
of such person until such time as arraignment is possible. 
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I presume they are to continue their diligent search for the man. 

Mr. Enruicn. Yes, sir. What Senator Butler fails to understand 
is that every United States commissioner, every municipal court 
judge, every district court judge, every court of appeals judge, and 
every Supreme Court of the United States judge in this jurisdiction 

can be committing magistrates. And wouldn't it be wonderful if a 

policeman could come in and say, “I have had this fellow around for 
a couple of weeks, but I called a telephone number and nobody an- 
swered the phone, and I couldn't find a committing magistrate. 
Therefore, I have him in my basement chained to the back door.” 
That is the effect of what Senator Butler wants done. And Senator 
Butler and Judge Holtzoff have both forgotten, that if you hold a 
man he is entitled to bail, he is entitled to counsel, he is entitled to 
habeas corpus, and giving a policeman 12 hours means that they are 
attempting to remove the constitutional prohibition against dong 
these things by an act of Congress. In my humble opinion, it can- 
not be done. 

Senator Hennrnes. Well, you don’t even give him 12 hours by 
this last bill, of necessity, because if your diligent search fails to turn 
up a committing magistrate, you apparently just continue your dili- 
gent search and hold the defendant or the prisoner. 

Mr. Enruicu. You just hold him forever. 

Now, I would like to, even at the risk of being criticized by Judge 
Holtzoff—and I sometimes appear before him—disagree with him 
when he talked about innocent people being arrested, and he sug- 
gested, as I heard his testimony, that it might be a pretty good idea 
if you just could hold them until the next day. He thought that that 
would be a pretty good idea. 

I want to say to the committee that the proponents of a change 
of rule 5 have talked about 15 or 20 cases in the District of Columbia, 
in which they say it was discovered that certain defendants ought 
not to have been defendants. And therefore, they were not booked. 
They were arrested all right, but their names were not placed on 
the book. 

Now, they seem to say that becuuse that was done, the police are 
protecting the innocent. 

Well, I have seen a lot of police, and I have had some juries say 
that some of my clients were innocent, and I cannot go as far as 
Judge Holtzoff goes with reference to police being that anxious to 
protect the innocent. 

However, let’s take the cases about which he speaks. Why couldn't 
the police have checked out these complaints before they placed the 
defendants under arrest? Why did they have to take them down to 
police headquarters and hold them in confinement, and then check 
out the complaints ? 

There is certainly nothing in the world wrong with a policeman 
checking out a complaint before he places a defendant under arrest. 
I know what some of them are going to say, that they arrest some 
vicious fellows who will cross State lines. That doesn’t happen in 1 
case out of 20,000. 

They like to tell about 2 or 3 doctors here who have been complained 
against by patients, and how they took the doctors down to police 
headquarters and held them. for a number of hours, and then they 
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found, at least to their satisfactions, that the stories were untrue. 
But the doctors were practicing medicine in the District of Columbia. 
Why didn’t they check up on the complaints before they took the 
doctors to police he: adquar ters / 

And remember this, Senator, in that Mallory case, when they talk 
about failure of the police to take Mr. Mallory to a commissioner 
for 714 hours, the police kept him long enough to extract a confession 
from him and long enough to attempt to show, by the coroner, that 
he was not maltreated. And they said, “This confession was volun- 
tary. Wedidn’t beat him.” 

But America has progressed a little bit further than that, because 
you and I know that many people confess without beatings. And 
can we say that because some people will confess in 6 hours as dis- 
tinguished from others who confess in 6 months that this ought to give 
a policeman a right to hold Mr. A for 6 months and Mr. B for 6 hours? 

Senator Henninos. They don’t consider it very good police work 
any more to beat prisoners any way. 

Mr. Enruicu. No, sir. And I am sorry to say if they do, most of 
them hesitate to tell about it in a courtroom, as you well know from 
your experience. 

One other thing that Judge Holtzoff talked about was that he be- 
lieves that a confession should be admitted solely on the basis of 
the voluntariness of the confession, forgetting, of course, that whether 
a confession is voluntary or otherwise depends upon an infringement 
of a man’s fundamental rights. And I believe that his fundamental 
rights are being interfered with by holding him without taking him 
immediately before a committing magistrate and this would be in 
violation of the first eight amendments to the Constitution. This 
procedure would cause any court of fair men to say it was an in- 
voluntary confession and therefore not admissible against the accused ; 
and police don’t have to go so far as to beat the accused to make a 
confession involuntary. 

I call your attention not only to the case cited by Professor Suther- 
land, Watts v. Indiana, but a great number of cases in which our 
Supreme Court has held that under the 14th amendment to the Con- 
stitution, the confession was not admissible solely because of the 
length of time which the police interrogated the ‘defendant. And 
there were no beatings involved in most of those cases. 

If that happens in cases involving the 14th amendment, there can 
be no question about cases involving the first eight amendments to 
the Constitution, as far as the Federal jurisdic tions are concerned. 

And I leave this committee with one last thought, unless you have 
a question to ask me—that I still believe that we are better off as an 
accusatorial government than a government of inquisition. And if 
you want a government of inquisition, then let us amend the Consti- 
tution and have it. I don’t believe the majority of the people in this 
country want it. 

Senator Hennines. Thank you, very much, Mr. Ehrlich. Have you 
any questions? 

Mr. Enriicu. There was one question Mr. Slayman asked Judge 
Holtzoff, and Judge Holtzoif said in answer to that question that you 
could not ask a defendant about the fact that he was arrested. 

Technically speaking, that is true, and as far as Judge Holtzoff 
went in hisexplanation. But Judge Holtzoff omitted telling this com- 
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mittee that if that defendant placed upon the stand some character 
witnesses, that you could ask the character witnesses about arrests of 
defendant, and it would do just as much harm. 

Senator Hennines. You can range very wide with character wit- 
nesses, we all know. 

Mr. Enruicu. Yes, sir. 

Senator Hennrnos. Including arrests. 

Mr, Enreuicn. . Yes, sir. 

Senator Henninos. “Didn't you know that the defendant had been 
arrested 20 times?” 

Mr. Enruicu. Yes, sir. More properly, “Have you heard?” And 
that is admissible, of course, whether they ever heard or otherwise. 

Senator Henninos. That is right. 

Mr. Exnruicn. So Judge Holtzoff’s statement in my humble opinion 
didn’t go far enough. 

Thank you very much. 

Senator Henninos. Thank you very much, Mr. Ehrlich, for your 
very thoughtful and helpful presentation. It has been very helpful. 

The next witness is Mr. Edward Bennett Williams. However, if 
Mr. Williams will indulge me, Sheriff Joseph Lohman of Cook County, 
in Chicago, Il., is here, and must make a train, counsel informs me. 
I don’t like to delay you, Mr. Williams. I know how busy you are, and 
we appreciate your generosity in being here. But we would also like 
to accommodate the sheriff. 

Sheriff Lohman, will you please proceed, sir / 

We are delighted to have you here and appreciate your coming from 
Chicago, as one who is experienced in law enforcement and experienced 
in the problems of police and police work and the custody of prisoners 
and related activities. 

You may proceed, if you will, please, Sheriff, in your own way. 


STATEMENT OF JOSEPH D. LOHMAN, SHERIFF, COOK COUNTY, 
CHICAGO, ILL. 


Mr. Louman. Thank you, Senator. I appreciate the eoeateny of 
your committee and the privilege of appearing before you. I do want 
to say to Mr. Williams that I appreciate his ‘deferring for a moment 
and permitting me to testify, since I have to return to Chicago and do 
some sheriffing, do some of this policing that has been referred to here 
today. 

Senator HENNiNGs. So we understand, Sheriff. 

Mr. Louman. I want to say in the beginning that as the sheriff of 
Cook County, I have had occasion to administer a police force for 
nearly 4 years, and I am currently administering it. And for many 
years prior to that, I have acted in the training and instruction of 
police departments and correctional authorities throughout the United 
States. I have worked very closely with them. 

I have had some responsibility for the creation of some of the new 
major training centers for policemen in the United States, as, for 


example, the Southern Police Institute at the University of Louisville, 
and participated in the activities of the institute at the University of 


California and Michigan State College. 
I say this because I would like for the record to indicate that I defer 
to no one in my respect for and my concern about the procedural rights. 
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Something has been offered here from time to time this morning, by 
way of suggesting that perhaps the comments of witnesses were of 
such a nature as to. suggest that the particular witness took the problem 
of procedural rights lightly. I did not find myself that those com- 
ments—for example, of the learned Judge Holtzoff—were such as to 
take them lightly. But in any event, I want it to be known that what 
I have to say is with the utmost respect for and concern about, not only 
the maintaining of our procedural rights, but for further strengthening 
and safeguarding them. 

I want to say in the beginning that the two piec es of legislation that 
are before this committee—H. ‘R. 8600 and Senate bill 2432, relating 
to the detention and questioning of persons by police—do not, in my 
judgment, adequately address the problems which arise and concern- 
ing which there is struck a note of alarm on one hand by police authori- 
ties for fear they may be handcuffed in investigation, and on the other 
hand by those who welcome the concern and energy of the Supreme 
Court with reference to the protecting of the rights ‘of persons accused. 

The reason I say this is that in one instance it seems to me it accents 
further the difficulties already inherent, and in the other instance, not 
only does it accent them, but it in some respects so circumscribes the 
problems of arrest and detention as to make the police function almost 
a mockery. I should like to speak about this problem in terms that 
are, I think, those that should be addressed if indeed we are to come to 
grips with the problem of maintaining the efficiency and the effective- 
ness of police administration, and at the same time protecting the 
rights of persons who are accused. 

I think it is an overstatement to suggest, as has been remarked this 
morning already in some of the testimony, that history proves that the 
police can never be trusted. I think we are in a sad situation indeed, 
if indeed this is the fact. For we do have police, and we have them in 
civilized and organized societies for the purposes of serving the pur- 
poses of that society, not for the purpose of investing them with an 
authority which they in some irresponsible way will exercise. 

Now, I would be the last to suggest that it is not irresponsibly exer- 
cised on many occasions. And it is important that we make arrange- 
ments so that we can control such dispositions on the part of irrespon- 
sible men. 

But I would say for the record that I think it is unfortunate that 
a general reference to police as being always disposed to exercise power 
in an unwarranted and irresponsible manner has been made. 

I do not believe that history proves anything—Mr. Sutherland’s 
remarks notwithstanding—speaking now at the moment as an acad- 
emician since I was a teacher, let alone proves this particular point 
as the reference was made. 

The problems attendant upon arrest and detention stem, it seems 
to me, in the large, from the uncertainty and lack of knowledge of the 
ways in which the police power can indeed be exercised responsibly. 

At the present time, for example, in the wake of the current court 
decisions—I have noted from your morning and yesterday afternoon 
newspapers that there is considerable uncertainty and concern on the 
part of the Washington police as to what they are to do in the light 
of these current decisions. I might make this observation—that the 
same uncertainty and lack of clarity as to what needed to be done 
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existed before these decisions took place. This is by way of indi- 
‘ating that the crux of the problem is in some way or another— 
through the agency of the court, and/or through legislation, if you 
please—to accurately define the role of the police in detention and 
interrogation. This in such direct and explicit terms as to at one and 
the same time insure the effectiveness of their operations and not place 
them in the position of jeopardizing their own investigation and ar- 
raignment of the accused because of the way in which they have 
conducted it. 

Now, one might say that this is not a function of the court, nor is it 
a function of legislation, but rather a responsibility of the police de- 
partments and to proceed to so educate themselves. But may I say 
that the police departments are what they are largely because of the 
framework of legislation and judicial action inside of which they 
operate. 

Senator Hennines. Sheriff, doubtless you are familiar with the 
fact that in many of the major cities the police are conducting 
schools—they send certain selected officers to Washington for a period 
of training in the FBI. I have had the honor of lecturing myself 
in criminal law, and also talking at some of these police schools, un- 
dertaking to tell the officers, within my limited understanding, too, 
of their functions and such inhibitions as are placed upon them, what 
they can and what they cannot do, because the State and Government, 
indeed, the Federal area, does not want to lose cases because of the 
ineptitude or lack of understanding or perhaps ignorance of a police 
officer in exercising his functions and duties. And I think more and 
more of that/is being done, Sheriff; has that been your observation / 

Mr. Louman. Yes, it is. But on the other hand, I think the es- 
sential character of the instruction and the amount of it is not equal 
to our requirements. But I would also add this observation. That 
it is not always from ignorance that these misadventures take place. 
It is one of the problems of 20th century civilization that the subtle- 
ties and refinements of psychological coercion, not to speak of physi- 

cal coercion, sometimes reflect superior knowledge and a calculated 
abuse of power. Such new instances of excessive irresponsibility need 
to be checked as well as remedying the ignorance of the police with 
reference to these problems. 

Now, reference was made, by way of an illustration, by the dis- 
tinguished gentleman from Harvard University, of the testimony 
of one Chief Kelly, now deceased, and who was Chief of Police here 
in Washington, D. C. I knew Chief Kelly and I know he was a con- 
scientious and considerably inspired officer. But I think the testi- 
mony that was offered and referred to is one more evidence of why 
precisely we need to spell out what can and what cannot be done in 
policing with reference to the protection of the procedural rights of 
individuals, rather than that it is an effective argument for setting 
them aside or by way of indicating what the police i inevitably, in their 
position, would like to have. 

There are two things in the large that I would like to emphasize 
here in my testimony. 

In the first place, I think it is important for us to do something 
more than is perhaps only in a preliminary sense indicated in the 
Rules of Criminal Procedure of the Federal courts and which couid 
be accordingly developed in the Rules of Criminal Procedure at the 
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State levef—we need to spell out in greater detail and with greater 
precision what, indeed, the police may not do; that is, the terms and 
conditions under which their acts may be questioned are subject to 
judicial review when persons are brought before a magistrate or 
when the individuals are indeed in process of trial. 

It may be something of a platitude to suggest that they should 
be reminded that physical duress of the third teavci is out of bounds. 
But may I say there are some who do not even know what physical 
duress consists of, and that this ought to be made plain and clear 
from the court itself, and in such ways as to become the philosophy 
and thinking of every law-enforcement officer. 

By the same token, what does psychological duress consist of in 
terms of fear and intimidation? There is no explicit and uniform 
understanding of such terms within police circles, not to speak of the 
general public. 

It should also be made perfectly clear, through rules of criminal 
procedure, it seems to me, that men cannot be held merely to ex- 
tract confession. And I think we should not rely upon the existence 
of the amendments to the Constitution as something to fall back upon 
if in any particular instance we should have occasion from the posi- 
tion of the bench, or in a defense, to invoke a particular kind of de- 
fense for our client. But this should be part and parcel of the in- 
struction, the day-by-day instruction and condition of operation of 
the police departments of the country. 

Furthermore, I think it should become a rule of criminal pro- 
cedure that the questioning and interrogation of individuals over 
a protracted period is as much prima facie evidence of the violation 
of the rights of the individual and the production of an instrument 
which will not stand in a court which has this fact called to its 
attention. 

I might say parenthetically for the moment many of the opinions 
4 ona here seem to shy away in the tradition of the law—I am not 
a lawyer—toward concerning the Court with such matters as are 
ordinarily referred to as questions of fact. But I am quick to say that 
human affairs being what they are, it is not possible for us to dispose of 
so many of these basic questions simply because they are matters of 
fact. We err and merely invite other shortcomings when we attempt 
to set up a isarn ch by rule of thumb which will dispose of these 
matters by doctrinaire decision. We will, in any event, be required 
in most. of these instances to return to the facts and on the basis of 


‘those facts to come to the conclusions which are warranted in a given 


case. 


A further admonition through a rule of criminal procedure of what 
the police may not do would be that they be required to refrain from 
withholding from the individual knowledge of the jeopardy in which 
he has been placed, and that in one form or another this is made a 
responsibility of the police at the initial stages of police custody. To 
keep him incommunicado should also per se be defined as governed by 
rules of criminal procedure. This should be unmistakably defined as, 
so to speak, out of bounds. 

It is not just to note this fact, but it must be made a living part of 
the considerations under which the police departments relate them- 
selves to accused persons. And I mean by “to refrain from keeping 
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them incommunicado,” to permit the general community, or selected 
elements in it, with whom the accused would have contact, or to whom 
he in some manner personally relates, to become aware of and have 
access to this person even under these immediate trying conditions. 

One aspect of this, of course, is to refrain from denying him access 
to counsel, and this, at the earliest stages of the contact of the man by 
the police. 

Now, I would go to a second set of considerations which I think are 
at the heart of the matter, and which from my point of view makes 
plain why it is to miss the point to merely express in a single variable 
the question of the violation of the procedural rights of the individual, 
namely, in terms of the variable of time. At this point, I would like 
to indicate, if I may, the disadvantage at which police departments can 
unthinkingly be put, not alone with reference to their immediate inter- 
ests or purposes, but with reference to the interests and purposes of the 
law-abiding public as well. 

There are certain circumstances which may attend upon detention 
before presenting an individual to a magistrate. And I do not speak 
here in terms of doctrine alone, but rather in the light of the day by 
day experiences of police departments in which the condition of the 
criminal investigation attests to the condition of which I speak. 

There are instances in which attention is focused on a man as a 
suspect. Simultaneously, other information may be made available to 
the police department, or the police department may, itself, be seeking 
it out. The developing information may refer suddenly and immedi- 
ately to the person who is being taken as a suspect, such original cus- 
tody being based on only a modicum of information. The interplay of 
these funds of information may indeed be the basis on which a prima 
facie case following upon probable cause will in fact be established. 

I think we should make no mistake about it. The term “probable 
cause” means one thing when an individual is taken by the police and 
presented toa magistrate. It means quite another if the magistrate in 
reviewing that man says You did not have probable cause.” If, in- 
deed, in the instance of taking this man into custody there has been 
developed, in a sincere and conscientious investigation on the part of 
the police a source and fund of information which relates to the sus- 
pect in such a way as to present in the public interest a more developed 
and consequential statement of the case before the magistrate than 
would otherwise be possible, it should and must be possible to do so. 

Let me put it still another way. Quite often, as Judge Holtzoff 
indicated, there may be more than one malefactor involved in a crime— 
not only the question of other individuals, but the question of the 
convergence in the course of the investigation of witnesses. And this, 
by the way, at very early stages. 

The whole problem of the confrontation, even before court, even 
without benefit of showup of the suspect by witnesses, may be the 
basis for immediate clearing up or supporting further a prima facie 
presentation before the magistrate. 

The confrontation of witnesses developing at the same time, then, 
or immediately upon the suspect’s being taken into custody is a most 
serious condition of investigation and should be available to the 
police—particularly in certain kinds of cases where the evidence out- 
side the man himself and a limited circle is at a minimum and is for 
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the most part in the nature of personalized testimony on the part of 
witnesses. 

I would suggest that detention to insure then the development of 
these foregoing considerations—a conscientious and sincerely inde- 
pendent investigation which goes on at the same time that the accused 
is held in custody and relates to him; the confrontation, as a result of 
their investigation of witnesses who are showing up and appearing, in 
response to the press, and to the public notice given the crime at the 
moment, all necessitate and require detention. The police would be 
seriously handicapped, and not alone as was suggested, in my judg- 
ment, simply because a person comes under the influence of tier lawyers 
in a cell block if he is put in jail, because as far as I am concerned he 
may very well and should of necessity in every instance have counsel 
even while he is at this point in relationship to the police. I have no 
quarrel with the principle under which this should be advanced and 
implemented. 

The third set of considerations that I would call to your attention, 
which seem to me ought to be explicitly set forth as a rule of criminal 
procedure, is the converse of what the police may not do, namely, what 
the police should do. And I think it is important that there should 
be a meeting of the mind of the court and the police authority with 
reference to what the framework of police investigation and adjudi- 
cation must be under our Constitution, and indeed reflected by. con- 
stant reminders which will be the tests of performance, if cases are 
brought before the bench. 

In this area I am instructed in some degree by the nine rules which 
exist in the English practice, but which, as we well know, are for the 
most part attendant upon presenting a man before a magistrate, but 
which I think are indicated as important and significant even in these 
periods preliminary to appearance before a magistrate. I don’t refer 
to them in precisely the terms that they are offered us by the British 
bench but rather some amendment and development of them in the 
following terms: 

First, as a consideration of procedure, the courts to set forth rules 
at the Federal, and State level as well, that arrest is only for proba- 
ble cause or in the development of probable cause, under the special 
circumstances that I have outlined under this set of considerations 
No. 2, this group that I have just referred to. This is a very narrow 
and restricted area inside of which it seems to me the whole problem 
of legitimate interrogation and questioning arises, and outside of 
which, for the most part, interrogation is almost on the face of it 
subject to interpretation as bringing about the forcing or extracting 
of aconfession. And we should not extend the special considerations 
and problems attendant upon the particular crimes which express the 
condition that I have indicated to all the crimes with which police offi- 
cers are concerned and in the light of which they take men into 
custody. 


Secondly, in terms of what the police should do—in form the suspect 
of the jeopardy in which he stands. That is an affirmative statement 
of the case. That is, he should be cautioned, as the English put it. 

Third, to undertake interrogation only with the understanding of 
the jeopardy in which the individual places himself. That is, the 


sense in which the evidence may be used—not with reference to being 
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for or against him, but the fact that it may be used, and that he must 
know this, and that we cannot afford, as police officers, to take from 
him any contribution against himself or for himself, save that we have 
made it perfectly clear to him that it may be used. And this, I would 
see, is the cardinal principle that ought to permeate police operation, 
even to the extent of arresting a man as he goes through a traflic light, 
or as we find him in the byways and alleyways of the community. 

Fourth, that the police should see to it that the individual is in- 
formed of his rights explicitly, amongst which, of course, is his right 
to counsel—a record of the statements and experience which goes on 
between the parties under these circumstances, so that it can be a 
matter of reference and a matter of, shall I say, examination in rela- 
tionship to statements by word of mouth or by way of merely 
testimony. 

Fifth, permit consultation with spiritual or kinfolk. I mean by 
“spiritual” religious counselors or persons who are members of his 
family. That is to say, see to it—and this as an affirmative action of 
the police—that these individuals are systematically informed as an 
initial aspect in the detention of any individual. 

Sixth, the informing of his kinfolk, even if he does not so desire, 
or expresses no desire to do so, which is quite often, I might say, the 
case. For reasons which are not always clear, sometimes with an 
earnest desire not to be confounded in his defense, sometimes simply 
out of embarrassment, for many, many reasons, but without reference 
to what in substance is the reason, the accused may not want his 
“neople” to know. I think it is much more important that his kinfolk 
know where he is and in the jeopardy in which he stands, and this 
overrides any other kind of consideration that may take place. There- 
fore the informing of his kinfolk, even if he does not so desire, or if 
counsel is not desired. And this—make no mistake about it—is quite 
often the case. There is no automatic human interest in and desire 
for counsel on the part of individuals who are regarded as suspect by 
the police—the legal profession notwithstanding, and the representa- 
tions which will * made by that person in the face of counsel at a 
later date notwithstanding. 

As a matter of fact, I listened this morning to one of the other wit- 
nesses that testified, and I am, I must say, unable to agree that what 
he was alleged to have said a few minutes later by another witness 
was what he, in fact, said. And if this be true, it is even more likely 
that when a man’s self-interest has been defined and redefined for 
him, as is the case in these matters, he is likely to repudiate or have 
loss of memory. He may even contend that his experiences were en- 
tirely different from those which he earlier alleged. 

The answer to this, however, is not merely to plead for the truth, 
but to provide a machinery in the light of which there is, so to speak, 
an assurance that the police have, at that point, put him in relation- 
ship to these persons who will have occasion to counsel him in such 
ways as not to change his story completely, but to present, rather, in 
the light of that counseling, the singular story which is to be repre- 
sented as his, and which reflects his concern not to incriminate himself. 

And finally, the sense in which he must be, and which is the purpose 
of our current judicial interpretations, taken before a magistrate at 
the earliest possible time without unnecessary delay. And I think 
as in the Federal rules, this should become repeated in the rules of 
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State judiciary, with a view to reminding police departments that 
this is something that one does not take lightly. 

But I do want to, in conclusion here, revert to a certain number of 
cases, which are the ones which cloud and usually mislead us with 
reference to the total picture. There are instances, and indeed they 
may be the very ones in which much of this opinion is handed down, 
in which a careful examination and consideration of the conditions of 
police operation warrant more extended detention of a person under 
investigation. I must say that there are many police departments, 
even with counsel that have been incapable of making plain the 
dilemma which confronts them in such cases to the courts, in such a 
way as to have this problem reflected in the considerations of the 
court. And I bring it, as a police officer, directly to you as something 
that might be passed on to other bodies and agencies as a problem 
that is obscure, because we ask police agencies to tell us vole what 
the terms and conditions of their investigation of the problem may be, 
and that verbalization may not be adequate to the circumstances and 
conditions with which they are confronted. 

So again I would direct your attention to and underline the second 
set of principles or considerations which had to do with circumstances 
which may attend upon detention before presentation of an individual 
before a magistrate. Such detention may be of enormous importance 
in certain cases, and should be taken apart and considered as the 
special cases that they are. I feel that we are not warranted in laying 
down arbitrary rules, merely in terms of time, or the unlimited lifting 
of time ceilings to determine whether a confession will be held inad- 
missible. It seems to me the one great important front on which this 
problem can be faced is in terms of instruction, and an instruction 
which stems from the bench itself, as to the terms and conditions of 
the acceptability of the ne of the police in arresting persons and 
presenting them before the courts on the basis of probable cause. 

Thank you very much. 

Senator Hennrnos. Sheriff Lohman, we are greatly indebted to 
you for your learned and scholarly presentation here, born of much 
experience and much thought. And I want to, of the committee 
and the Senate, of which we are a creature, thank you for your having 
come here and giving us such a splendid summation of your views 
upon this. 

Sheriff Louman. Well, thank you, Senator, for inviting me to be 
here, and I appreciated the opportunity. 

Senator Hennrnos. Thank you, Sheriff, thank you very much. We 
will now have the pleasure of hearing from a distinguished member 
of the bar of Washington, D. C., Mr. Edward Bennett Williams. Mr. 
Williams is a practicing lawyer, chairman of the committee on defense, 


ee, and tactics, of the section on criminal law of the American 
ar Association. 


STATEMENT OF EDWARD BENNETT WILLIAMS, CHAIRMAN, COM- 
MITTEE ON DEFENSE, PROCEDURE, AND TACTICS, OF THE SEC- 
TION ON CRIMINAL LAW, AMERICAN BAR ASSOCIATION 


Mr. Wiuu1ams. Thank you, Mr. Chairman. I am sort of a hybrid 
witness. I partake somewhat of the nature of Professor Sutherland 
in that I have done teaching in law school, and somewhat of the nature 
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of Myron Ehrlich, in that I have a few fights under my belt. I must 
say, however, that what I have learned about this subject matter has 
come from the fights rather than from my teaching experience. 

I have great respect for Judge Holtzoff. And I hope that what I 
say is not construed as arrogance, because it is said with complete 
humility. 

I believe that Judge Holtzoff’s testimony here this morning is based 
upon a demonstrable error. 

As I understand his testimony, the judge said that he thought the 
police should have the right to make arrests and then conduct investi- 
gations by interrogation of the arrested person so that they would be 
able to make a prima facie case before the United States commissioner. 
This is at war not only with the letter, but the spirit of the Rules of 
Criminal Procedure. I want to point this out specifically to the 
Chair. 

Rule 4 of the Federal Rules of Criminal Procedure provides how 
an arrest may be made. It says that an arrest may be made when 
there is probable cause to believe that an offense has been committed 
and that the defendant has committed it. A warrant may issue or 
an arrest may be made without a warrant. 

Now, the ‘eatical language is used in rule 5, because rule 5 pro- 
vides that if it appears that there is probable cause to believe that 
an offense has been committed and that the defendant has committed 
it, the commissioner may hold the arrested person for the grand jury. 

In other words, Mr. Chairman, the same test applies to the police- 
man in making the arrest as applies to the making of a prima facie 
ease before the commissioner. So that at the time the policeman 
makes the arrest, under the rules of law, he should be prepared to 
present his case before a commissioner or his arrest is unlawful and 
illegal. And it is just basic, from a reading of the rules, and it is 
basic from the history of the common law on the right of arrest. 

It was never intended that a policeman should go out and arrest 
on suspicion or arrest for the purpose of interrogating a witness so 
that he could get evidence therefrom to justify what was in its incep- 
tion an illegal arrest. 

Mr. Chairman, the fact is 

Senator Hennings. It does violence, in other words, to the predicate 
of probable cause. 

Mr. Witiiams. Yes, sir. Mr. Chairman, the brutal fact of the 
matter is—and I hope that in your investigation you will go into 
this—if you subpena the blotters of the precincts of this city, you will 
find that they are laced with records of arrest, and where the charge 
is to be listed, the word “investigation” appears, showing that under 
the present system arrests are being made without probable cause, 
when there is not a reasonable basis for belief that the defendant has 
committed a felony, but with the hope that admissions can be extracted 
from him that can be offered before the United States commissioner 
at a preliminary hearing. And this is illegal and invalid. 

I think it is hackneyed to say, Mr. Chairman, that ours is a govern- 
ment of rules, not a government of men. I think that this whole 
discussion of the McNabb- Mallory rule, and these bills which have 
been offered, break down into a discussion of the difference between 
a system where the police are under the law and a discussion of a 
system where they are the law. 
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I guess the difference between our system and the police state is 
very dramatically symbolized by the fact that in Moscow they keep 
Lenin under glass, but in Washington we keep the Bill of Rights 
under glass. 

Now, Mr. Chairman, I would like to address a few remarks, if I 
may, to the bill that you referred to a little earlier introduced by 
Congressman Keating, which I understand is H. R. 8600. That bill 
would say to the policeman, “You don’t have to obey the rules that 
apply to everybody else in society. You can ignore the rule which 
says that you must take your arrested person without delay to a com- 
missioner. You can hold him and you can interrogate him, ad 
infinitum, and if you can extract from him some damaging admission, 
fine, because that will be offered against him at the trial.” 

This rule, Mr. Chairman, would flash the green light for the most 
flagrant abuse of law. 

1 think it was Mr, Justice Brandeis who said about 30 years ago 
this crime is contagious—if the Government can break the rules, it 
will breed contempt for the rules. I think he also said that if the 
Government in the administration of justice can use the principle that 
the end justifies the means, if it can resort to a breach of the rules to 
convict private criminals, then it invites every man to be a law unto 
himself and invites anarchy. 

Now, let me illustrate hab happens, if I may, from my own experi- 
ence, when an unfortunate decision came out of the court of appeals 
in 1949 giving the United States attorney in this town the basis for 
believing that he did not have to live by rule 5, and give arrested 
people hearings. 

In 1949 a case came down called James v. Lawrence. James had 
contended that he had been arrested and that he was entitled to a 
reliminary hearing under rule 5. He was not given a pretieere 
earing, Mr. Chairman. Instead, the United States attorney too 
that case before the grand jury and indicted him while saying to the 
commissioner he was not quite ready to present his case to the com- 

missioner, but he would be ready in a couple of weeks. 

Using that case as a predicate, it has become a standard practice 
in this town, Mr. Chairman, in certain classes of cases, daliberataly 
to deprive arrested persons of preliminary hearings, and it is done this 
way. And I am going to illustrate to you, if I may, from a case that 
was tried in this jurisdiction last year. Ishall, with your indulgence, 
name no names. But I shall give you those names if you have further 
interest in the matter, in private executive session. I am not here to 
embarrass anybody. Iam here simply to analyze the rule. 

A man was arrested. He was taken before the commissioner on the 
same day of his arrest. He was entitled at that moment, under the 
rules, Mr. Chairman, toa hearing. But instead the prosecutor stood 
before the commissioner and he said to him what has been the prac- 
tice in this jurisdiction when the United States attorney decides to 
circumvent the right of a defendant to a hearing—he said “I am not 
ready to go forward, and I won’t be ready for 2 weeks. It will take 
that long to marshal our case.” 

The commissioner, over my violent objection, in which I said to 
him “This is an insidious practice designed to obviate a hearing. 
There will never be a hearing, Mr. Commissioner. This case will go 
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to eee jury tomorrow.” Nonetheless he continued the case for 
2 weeks. 

Within 8 hours the Department of Justice had that case before the 
grand jury. 

I don’t cite this as an isolated instance, Mr. Chairman. I cite it 
as a practice that obtains here, and it is germane to our discussion 
for this reason—that if you excuse the law enforcement agencies 
from obedience to the rules, you get a deprivation of rights to an 
arrested person. 

We don’t have to fear in this country encroachments on our liberties 
by evil minded, badly motivated people because we are always alert 
to them. We have to fear encroachments on the liberty of individ- 
uals from well-meaning zealots without understanding. And that is 
where it comes from. 

Now, while I am on the subject, if I may, Mr. Chairman, may I 
say this? 

The right to a preliminary hearing is the only mechanism for dis- 
covering that a defendant on the criminal side of the case has. 

I used to be with a big law firm when I started the practice of law, 
and for 5 years it was my lot in life to defend insurance companies 
and to defend the streetcar company and cab companies generally 
against someone who had been injured in an accident by a vehicle. 
And I learned that in the defense of a corporate bankroll, Mr. Chair- 
man, I had many avenues of discovery-open to me. I could take the 
deposition of the little old lady who had been hit by the streetcar. I 
could find out her whole story before she came to trial. I could find 
out the names of all the witnesses that she had. I could get all the docu- 
ments that were relevant to the case. So that when I went into court, 
I was like a quarterback on a football team who had the other side’s 
signals and a diagram of all their plays. 

But when I joined Brother Ehrlich in the defense of liberty, I found 
that the rules were very different. I found, Mr. Chairman, that there 
were no vehicles of discovery. There were no avenues open to take 
depositions; that when you went into court to defend a man whose 
liberty or whose life or whose reputation was at stake, you flew blind. 

Now, I have grave difficulty believing, Mr. Chairman, that the 
Founding Fathers of this Republic, when they wrote the Bill of Rights 
in 1791, ever intended to implement property rights by procedural 
rules more advantageous than the rules which implement human rights. 
I have grave difficulty in accepting the fact that they intended to put 
safeguards around corporate bankrolls that were more efficacious than 
those which are put around human liberty. ThisI recoil at, and I don’t 
believe it was intended to be so. But that is what the criminal rules 
do at this moment. 

And that is why, Mr. Chairman, we have what I regard as the 
staggering statistics of 1956 and 1957. We hear the great wail go up 
from the Department of Justice about miscarriage of Justice and guilty 
men walking the streets. The brutal fact of the matter is that in 
1956 there were 31,811 people charged by the United States Govern- 
ment with the commission of crime across this country. How many 
were convicted? 27,675, or 90 percent of them were convicted. Last 
year, in 1957, the figures were very close; 31,940 people were charged 
across the country with the commission of crimes, felonies or mis- 
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demeanors. How many this time were convicted? 27,940, or about 90 
ercent. 

. So I am very unimpressed, Mr. Chairman, when I hear the argument 

come up that there are miscarriages of justice which are spawnin 
uilty and dangerous people on society, because the record just doesn’t 
ear that out. 

Now, with respect to the other bill to which you alluded, the Butler 
bill, which would give the right of the policeman to hold a defendant 
for 12 hours, I think that this is equally objectionable. In other words, 
as Brother Ehrlich said, we will have stopwatch Ree The police- 
man will wait until 11 hours and 59 minutes have elapsed during which 
he has attempted to brainwash what may be an ignorant, illiterate, and 
indigent man, who has been deprived during that period of his right to 
counsel, of his right to be advised of his privilege against self-incrim- 
ination, and of his right to bail—after 11 hours and 59 minutes, the 

oliceman will yawn and make a pass for the telephone, and they will 

egin a hunt for Commissioner Spillane. And if they are not able to 
find him, then they will tuck him away for the night and resume the 
interrogation in the morning, if it is not continued at night, while they 
pursue their diligent efforts to get the United States commissioner— 
all during which you have a man held, maybe unlawfully, maybe 
booked for investigation, deprived of the assistance of counsel, de- 
prived of the privilege against self-incrimination, deprived of the right 
to bail, deprived of his right to habeas corpus, while the police act as 
the law instead of under the law. 

Mr. Chairman, I have taken perhaps too much time, but let me 
conclude—— 

Senator Henninos. Take all the time you have at your disposal. 

Mr. Wru1Ms. I want to say this. I think it is of striking signifi- 
cance that the decision which has come under such attack, the Mallory 
decision, was decided by what I regard as the greatest Supreme Court 
of our generation, by a vote of 9 to nothing, a Supreme Court, the 
constituency of which includes 4 former prosecutors. 

I believe, Mr. Chairman, that the McNabb rule was a salutary rule. 
It provoked the same crisis in 1943 as the Mallory rule has provoked in 
1957 and 1958. For 15 years we have lived under it. It has been a 
rule which has produced, I think, a minimum of miscarriages of jus- 
tice. But I say an occasional miscarriage of justice is a very small 
price to pay to continue a system whereby the police are under the law 
instead of being the law. 

Senator Hennrnos. Do you think, Mr. Williams, it would be help- 
ful if we were to subpena some of these blotters? 

Mr. Wiiu1aMs. I think it would be very illuminating, Mr. Chair- 
man. 


_Senator Hennines. The committee will certainly give that con- 

sideration. 

I can recall, during my own prosecuting days, we had what we called 
a pink card in each file, and on that card were listed arrests as well as 
convictions. And after the arrest, the date, and “held for investiga- 
tion.” 

Mr. Witu1aMs. Yessir. That is the situation here. 

Senator Hennineos. Of course, that was a good many years ago 
when I was engaged in this business. But I have a reason to believe 
that there is no change substantially there or elsewhere. 
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Mr. Witi1aMs. You see, the argument, I think, of the law enforce- 
ment authorities in attacking the Mallory case is an argument stripped 
down to its simplest denominator is this. They want the right to ar- 
rest on suspicion. And we have recoiled at this since the advent of 
this democracy. 

Senator Hennes. On the same cards were, “suspected burglar,” 
“suspected larceny,” “suspected murder’”—on these pink cards which 
are used when the defendant. takes the stand, not, of course, as to ar- 
rests, but as to certain convictions, which also appears in many in- 
stances. I presume that is done here. 

Mr. Wiu1AMs. Sure. I think it is wholly unrealistic when Judge 
Holtzoff says that the change in the Mallory rule would help innocent 
people. They are already arrested. The arrest, as Mr. Slayman 
pointed out, is already on the record. There is no way to eliminate 
that. Nothing is added to the opprobrium of the situation by con- 
ducting a preliminary hearing. 

Mr. Starman. Mr. Chairm: in, in regard to the points Mr. Williams 
has just been making, I wonder if we could have his views on the 
specific point. of police round-ups of suspects ? 

Mr. Wii1ams. I understand that recently—and again I think it 
is always better if we do not allude to names, there is no point in em- 
barrassing individuals here when we are discussing the law—I under- 
stand recently , in connection with a robbery, committed on U Street— 
you see, this doesn’t happen in Spring V alley. It happens on U Street. 
Ninety people were rounded up and taken in for interrogation. They 
must have been arrested. Of course they were arrested. What were 
they arrested for? Investigation. Did any of them get a hearing? 
Of course not. They were arrested, taken in for the purpose of inter- 
rogation. 

This strikes at the very heart of our system of criminal justice. It 
is at war with anything we have ever had in our system of criminal 
justice. But it goes on. And I don’t suppose we are unique as a 
large city. I suppose it goes on in other cities. I am not familiar 
with what happens in other cities, but I assume we are not better or 
worse than they. 

Senator Hennines. We thank you very much, Mr. Williams, for 
your fine presentation this morning and your helpfulness to this 
committee. 

Mr. Wixu1aMs. Thank you, Mr. Chairman. 

Senator Henninos. Mr. James J. Laughlin. 

We are very glad to welcome you here today, Mr. Laughlin, as a 
distinguished member of the bar who has come at the invitation of 
this committee to give us assistance and to, I am sure, enlighten us. 
You may proceed in any manner you please, sir. 


STATEMENT OF JAMES J. LAUGHLIN, PRACTICING ATTORNEY, 
WASHINGTON, D. C. 


Mr. Laveutin. My name is James J. Laughlin. I am a member of 
the bar of the District Court of the United States for the District of 
Columbia, the court of appeals, the Supreme Court of the United 
States, the court of appeals for the third, fourth, fifth, sixth, and 
seventh circuits, and the courts of Indiana, where I am a legal voting 
resident. 
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I have been engaged in the practice of law for about 25 years and 
most of it has been in the criminal field. When I say this, it is not to 
boast, but because I think I can give the committee the benefit of the 
experience. 

I have tried in excess of 4,000 cases, from treason down to dis- 
orderly conduct—all types of cases. 

In my view, the Mallory decision should not be disturbed. If there 
is any disposition on the part of the committee to make any change 
or recommend any change, I would suggest that it be held in abeyance 
for 6 or 8 or 10 months or even a year, because we know it is always 
unwise to have legislation as a result of some feeling that has been 
built up, and that is what has happened in the Mallory case. 

The difficulty in the Mallory case is the Supreme Court picked the 
wrong subject. Here was a man charged with rape, and his background 
was not good. If they had picked the Tillotson case, a young woman, 
a year before, a case that we took there—it is in the court of appeals— 
there would not have been any criticism, because that, I think, is a per- 
fect illustration of why you should not disturb the Mallory case. 

In that case, the young woman was a hostess in a guest house here. 
There were a number of fires breaking out in the place, and she always 
cooperated with the fire marshal. They could get nowhere. Finally, 
2 or 3 policemen talked among themselves and said, “Well, I am in- 
clined to believe this woman is setting these fires.” They had not a 
shred of evidence. They came there, came to the guest house one morn- 
ing about 8 o’clock. They told her she had to go to the precinct. No 
charge of any kind. They held her until 3 or 4 o’clock in the after- 
noon—no food or no drink. They got a complete confession from 
her. 

Now, had the Supreme Court granted review in that case, it would 
have had the approval of the President. You would not have had 
Miss Ottenberg here, and a very good writer, embarking on those series 
of articles in the Star that we should change this decision. 

As a matter of fact, even about that same time the Supreme Court 
had the Hines where there was a detention of some 12 or 15 hours, and 
the court of appeals, divided 4 to 4, upheld the conviction by an 
equally divided court. 

I do not agree with the others that Judge Holtzoff is off base. Now, 
Judge Holtzoff is an excellent judge. In my opinion, he is the No. 1 
trial judge in the United States. And if you study his background, 
his training, you will see that there is such a vast distance between his 
capabilities and the capabilities of the other judges—even the judges 
who sit in review of his judgments. There is no question. And also he 
is the essence of culture and refinement. 

But Judge Holtzoff’s integrity is so high, it is hard for him to be- 
lieve that we have disreputable and dishonest policemen and police 
officers. 

Now if, Senator, you were—I don’t know, I generally follow the 
news—lI am not sure just when you campaigned, and whenever you do 
run again, I hope you will be reelected to office. 

Senator Henninos. I campaigned twice. 

Mr. Laveuurn. I am in Indiana, and I wouldn’t be able to vote for 
you, but I will be following your race. 

But in 1947-51, in the police department here, we had one grand 
orgy of corruption. The police department was headed by a man 
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who would not submit a questionnaire. He would not tell us where 
his money was. Well, I never yet understood the action of the Com- 
missioners. We say, of course, about throwing money away abroad, 
and I think that is correct. But here they threw this money away. 
They retired the man because he didn’t want to be served with an 
more injunctions. And then he sent a notice, “I am exhausted.” And, 
lo and behold! they granted him retirement for life. 

Now, the point I make is this: He was the first who said that the 
prisoner virtually should have no rights; the police should have un- 
limited right to interrogate. And, lo and behold! the shoe is on the 
other foot now. He is facing prosecution in Baltimore, and he wants 
Mallory and he wants Jencks and he wants everything else. He has 
filed every kind of a motion under the subject. 

So this is a vital matter here. We are not concerned with people of 
the likes of Mallory and the others, but it could affect anybody. Even 
Congressmen get in trouble in the District of Columbia. And—a 
strange thing—not a one of them have been acquitted. It is an un- 
healthy climate for Congressmen in the District of Columbia. Now, 
jurors—I don’t know—maybe jurors feel they didn’t get a pay raise 
or something else, but you take them one after another. 

So this is a matter that effects everybody. And we should not per- 
mit any relaxation. 

Now, also there are bills pending, Mr. Chairman, to fix a time limit. 
That won’t serve any good purpose because you have got to take the 
makeup of the individual. 

Now, you take certain of us in this room. If we were taken to head- 
quarters, we would not say anything that we would not want to say. 
But you must remember the accused is not in a friendly surrounding. 
And the police there are not trying to do anything for his benefit. 
This is absolute nonsense to say that they are trying to make certain 
that they do not arrest any innnocent person. That is just nonsense— 
pure and simple. The police want to get him over there and keep him 
as long as they possibly can, and then the ultimate aim is to get a 
confession. 

Why, I have yet to see a policeman—and as I say, I have tried 
thousands and thousands of cases, probably 250 homicide cases—I 
have yet to see a policeman take the stand and ever admit he hit a man. 
I have = to see a policeman take the stand and ever admit he didn’t 
do anything that was just according to existing law. 

Now, you have heard much about this investigation. Stevens, one 
of the most excellent judges, wrote an opinion—Bennett versus the 
United States. I ental say Judge Stevens came on the bench about 
1935. It was 1935 to 1937. He went into the matter of investigation. 

For instance, you put a policeman on the stand—and most of them 
are as stupid as stupid can be. You know that. There isn’t any ques- 
tion about that. 

Now, the present Chief of Police—I think he is an honest man, but 
of course all Barrett-trained policemen, they want the Mallory rule 
changed. 

Now, the only trouble is, of course, with the present Chief of Police, 
Mr. Murray, is the Barrett clique holding over—those who are dis- 
loyal to him, even in high places. He must be aware of that. 

I am quite satisfied that Chief Murray is as honest as the noonday 
sun. I don’t think that Chief Murray would ever accept a dollar, a 
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tainted dollar. But, of course, it would be impossible for Chief Mur- 
ray to know everything that is going on in the department, although I 
think he handles some things badly, like this mass arrest of these 80 or 
90 people. 

And there again it points out, Mr. Chairman. It happens to the 
poor. They would not do that to the son of the Senator, they won’t 
do it to any of you others. But it happens to the poor. And mostly 
to the Negroes. And that is why I say that it is a disgrace that you 
don’t see a single colored lawyer here, coming here to speak in defense 
of this situation. And it is strange. But it points out what I have 
always said. Outside of about 5 or 6 lawyers here, colored lawyers, 
most of them are a careless lot. 

Mr. Starman. If I may interrupt, Mr. Chairman. We do have 
statements filed for the record by some other attorneys, and those will 
be received. And if the witnesses want to be heard, there is going to 
be no opposition. I want that to be clear—that there has been no 
attempt to select only certain lawyers. We were trying to get repre- 
sentative points of view. 

Mr. Laven. I am sure had they come forward and said, “I want 
to be heard,” you would have found a place for them. 

Mr. StayMan. Yes, sir. 

Senator Henninos. We would have. 

Mr. Laveuurn. And you can’t get around that. And I think it 
is a disgrace, because why don’t they stand up and be counted? Of 
course, anybody can send anything in here. But come in here and 
give your testimony and face questioning, if necessary, they are not 

oing that. They complain about the bar association barring them 
by a secret vote, which is wrong. I mean the bar association should 
not practice segregation. But, however, that is neither here nor there 
in this hearing. 

The point in this is a situation, a matter that is vital to every one 
of us. And I would suggest if there is any disposition to make any 
change in Mallory, any disposition, that it be held in abeyance because 
time heals a lot of things. We know how difficult it is to get a free 
and open mind in the midst of feeling. You know, during the war 
the feeling against the Germans was so bitter that some people didn’t 
want German taught in the schools. The same as to the Japanese. 

We know what happened after the Civil War, or the War Between 
the States, whichever section of the country you come from. People 
wanted to hang Jefferson Davis and wanted to hang General Lee. 

And you saw an illustration in the very District of Columbia, when 
they hanged Mrs. Surratt. They had no right to hang Mrs. Surratt. 

So there is danger of doing anything in the midst of feeling and 
passion. 

Now, I admit most papers, not getting the full picture, say that, 
“Here, criminals are being freed, and the Supreme Court in the 
Mallory is doing this.” But when you analyze it—and I am sure 
this committee will do that under the direction of the chairman— 
it is true that it does work an injustice here and there. But far 
better that it work an injustice here and there than to have the overall 
picture. 

Now, I would like to make some reference. I was impressed with 
Professor Sutherland. He knows his subject. I only hope that my 








104 CONFESSIONS AND POLICE DETENTION 


own school, Georgetown, will send someone here of equal stature who 
will be able to discuss it intelligently, and can answer the questions. 
There is no doubt—— 

Mr. Starman. Mr. Chairman, if I may interrupt once more for 
the record, we have a professor of criminal law and a professor of 
constitutional law from Georgetown appearing on Tuesday. 

Mr. Laventin. Are they of equal stature? Of course, that is a 
fact question. 

Anyway, I will say this: I was impressed—I talked to Professor 
Sutherland beforehand, and before that I had probably an idea that 
maybe these people from Harvard were high hat. Maybe it is be- 
cause I felt they had such bad football teams. But, nevertheless, he 
did know his subject, and I am sure he has been of help to this 
committee. 

Now, much has been made, Mr. Chairman, about if the man is im- 
pay arrested you could have redress. What redress would you 

ave ? 

You can sue a policeman. Most of them don’t have adime. The 
fact is, I just sued five of them the day before yesterday. And I 
know that I won’t get a dime. But I made up my mind they were 
not going to get by. They broke in this place with no reason and 
started throwing plates, and cups, and saucers around. It happened 
right here in the District. So at least I am going to have a lot of 
fun in that case. It is going to come up in good time. And I know 
ultimately I won’t get a dime. 

Now, as far as a remedy by writ of habeas corpus, that sounds well, 
but you must remember you don’t have everyone like Judge Stevens. 
When Judge Stevens was on the court of appeals, he said many times 
a lawyer should not hesitate to get a judge out of bed at 2 o’clock 
in the morning. I would like to see someone get Judge McGuire 
out of bed at 2 o’clock in the morning. He would sick the dog on you. 

So as a matter of fact, it just doesn’t work out. 

Now, the sheriff who came here from Chicago, Sheriff Lohman. 
Well, of course, he has so much crime out there, I don’t know how 
he could come 800 miles—even in his own staff—and he has been busy. 
Of course I get the Chicago Tribune every day—and also the Wash- 
ington Star. But he has been busy for the last 2 weeks putting the 
assessor—the assessor wouldn’t move, and the sheriff had to go in 

and move him out. 

But I still don’t understand, because he does not deal with Federal 
questions out there. His are entirely State matters. 

But nevertheless, Mr. Chairman, in my opinion, there should be 
no change in Mallory. If there is any thought that there should 
be any change, I make this suggestion, that it be held in abeyance, 
because in a thing like this, a thing of this kind, the poor always 
suffer. And if you are going to give police—of course, police would 
like to function without regard to the fourth amendment, or the fifth 
amendment, or the sixth amendment. They would like to just pro- 
ceed as they see fit on the theory, as Barrett always taught them, that 
the end justifices the means, and might makes right. And it has 
been repeated here that Justice Jackson said that police acting on 
their own cannot be trusted. In my opinion, I think it was Justice 
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Douglas who said that. But anyway, it was said, whichever one of 
them said it. And I think that speaks well. 

So I think the Mallory decision issound. It was unanimous. And 
I think it should not be departed from. 

Now, are there any questions ? 

Senator Henninos. Mr. Slayman ? 

Mr. Starman. Just the protective observation that Mr. Laughlin’s 
penetrating opinions are his own, and do not represent those of the 
committee which invited him. 

Mr. Laucuuin. I understand that. And if any member of the 
committee is sued, I will represent you for nothing. 

Senator Hennines. I would like to thank you very much, Mr. 
Laughlin, for taking your time to come here and give us a very inter- 
esting series of sidelights and observations. 

Mr. Lavueutin. I am delighted, Senator. And I am delighted 
with the opportunity to have met you. I have read a lot about you. 
And I am going to follow you very closely now. And maybe one 
of these days I will move to Missouri. 

Senator Henninos. I am very complimented. We will welcome 
you there. We are a very hospitable State. And we want to thank 
you for coming here in response to our invitation. We are indeed 
grateful on behalf of the committee and the Senate. 

Now, at this time I am asking that certain staff memorandums, cer- 
tain court decisions, laws, bibliographies, law review articles, and so 
forth, be included as a part of today’s record of these proceedings. 
If there is no objection, they will be made a part of the proceedings, 
and I will not take the time to read each item. 

(The material referred to may be found in the appendix beginning 
on p. 183.) 

Senator Henninos. The committee will recess and reconvene on 
Tuesday next, March 11, at 10: 30a. m. 

(Whereupon, at 11:25 a. m., the committee recessed to reconvene 
on Tuesday, March 11, 1958, at 10: 30 a. m.) 
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TUESDAY, MARCH 11, 1958 


Unrrep Srates SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:30 a. m., in room 
457, Senate Office Building, Senator William Langer presiding. 

Present : Senator Langer. 

Also present: Charles H. Slayman, Jr., chief counsel and staff di- 
rector ; J. Delmas Escoe and Walter H. Maloney, Jr., assistant counsel. 

Senator Lancer. The committee will come to order. 

Mr. Gasch is our first witness. Will you come forward, Mr. Gasch? 

Do you have a prepared statement, sir ? 

Mr. Gascu. Yes,sir. I gave it to Mr. Maloney. 

Senator Lancer. You may read it or you may summarize it. Go 
right ahead, sir. 

r. SLAYMAN. Excuse me, Mr. Gasch. 

Mr. Chairman, I want the record to show that Senator Hennings, 
who is the chairman of the subcommittee, was unable to be here this 
morning because he developed a bad cold last night. However, we are 
very happy to have you serving as chairman today, Senator Langer. 

I would also like to have the record to point out that you have been 
one of the members of the Constitutional Rights Subcommittee since 
its formation and carrying forward of a previous subcommittee 3 
years ago. 


Senator Lancer. It will be good to have a Republican preside for 


1 day. 
Go ahead, Mr. Gasch. 


STATEMENT OF OLIVER GASCH, UNITED STATES ATTORNEY FOR 
THE DISTRICT OF COLUMBIA 


Mr. Gascn. Mr. Chairman, if you have no objection, I would simply 
prefer to give you the gist of my prepared statement because I think 
it is very dull and deadly to attempt to read what one has written. 

At the outset I would like to say that my experience with this rule, 
the Mallory rule, has been confined to cases in the District of Columbia 
and I speak as the United States attorney for the District of Columbia. 
T do not have knowledge of the situation that existed in other Federal 
jurisdictions. I believe a report is being prepared on that subject by 
the Department of Justice for submission to the subcommittee. 

It was suggested by Mr. Slayman that I bring with me two copies 
of our experience with the cases both at the district-court level and 
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at the appellate-court level for the information of the subcommittee, 
and I will leave those with Mr. Slayman. 

It seems to me, sir, that most important single sentence in the 
Mallory opinion is the one that is contained at the bottom of page 4, 
in which the Supreme Court said : 

The requirement of rule 5 (a) is a part of the procedure devised by Congress 
for safeguarding individual rights without hampering effective and intelligent 
law enforcement. 

Now I feel that the interests of justice require us to maintain in 
balance those two propositions. I don’t regard it as being anything 
inconsistent in those two propositions, but “I feel that we must give 
effect to both those propositions. 

Now the interpretation of the Supreme Court on rule 5 (a) has 
required the exclusion from evidence of a confession 

Senator Lancer. Pardon me one moment, please. Would some- 
one call Lyndon Johnson and get permission to ‘sit? 

Mr. StayMan. We have done that, Mr. Chairman. 

Senator Lancer. Pardon the interruption. 

Go right ahead. 

Mr. Gascu. The decision in the Mallory case requires the exclu- 
sion from evidence of a confession made in violation of rule 5 (a). 
Rule 5 (a) states that a person arrested must be arraigned without 
unnecessary delay. 

Now on the question of safeguarding individual rights, I have 
suggested to the police as recently at last week, when I met with a 
group of 200 detectives and certain supervisory officials in the Police 
Department, that a person arrested prior to any interrogation as to 
the facts and circumstances of the case should be warned that he is 
not required to make a statement and any statement he makes might 
be used against him. I understand that is the practice in England; 
it is the practice in the FBI; it is the practice in the military system, 
and it is also the practice in some of our States. I believe that basic 
fairness, the rules of fair play, would indicate that type of warning, 
and I have advocated that, although the Supreme Court, in the Mal- 
lory decision, did not specifically say that that was required, and I 
believe that from this time henceforth such a suggestion on my part 
will be adopted by the police. 

Now, when we speak of the rights of the individual, I think it is 
well to recognize in both the Mallory caserand in the earlier McNabb 
case, neither case was decided on a constitutional point, but at least 
in 2 specific places and probably in 4 places, the Supreme Court, in the 
Mallory decision, pointed out that the Court was dealing with the 
interpretation of a Federal procedural rule, rather than with a con- 
stitutional issue. However, I think it is well to recognize, and I do 
recognize, that in this jurisdiction that provision of the fifth amend- 
ment which requires or which says in a criminal case that no person 
shall be compelled to be a witness against himself shall be taken into 
consideration in whatever legislation comes out of a study of these 
questions by the Congress. I feel that that provision would be com- 
plied with if there were a timely warning prior to interrogation by 
the police. 

There has been some question as to when a constitutional issue has 
been injected into such a situation. In the Malinski case (Malinski 
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v. People of the State of New York, 324 U. S. 401 (1945)), which 
came down from New York and was reversed by the Supreme Court, 
the Supreme Court felt that the requirements of due process had 
been violated, and therefore there was a constitutional issue in that 
case. I would respectfully submit, however, that the character of 
the detention in a hotel, where the man was stripped to his underwear 
and interrogated 3 or 4 days—not in a police station or police head- 
quarters, or anywhere where his whereabouts might be known, but in 
a private hotel—that those were circumstances that the Court took 
into consideration in determining that due process had been violated 
and respectfully I would like to suggest to the committee that in 
our local cases I am happy to say that we have had no such factual 
situations to be confronted with. Here the delays have been for a 
much less protracted period and there has been no evidence what- 
soever of any coercion, psychological or physical. I think that is to 
the great credit of Chief Murray and his police force. 

Passing on, then, to that portion of my presentation which I think 
probably will be of most assistance to the committee; namely, whether 
or not this rule does hamper effective and intelligent law enforcement, 
because that concept, of course, was emphasized by Mr. Justice Frank- 
furter in his opinion. It seems to me that that is the balance that we 
must always bear in mind. 

In discussing this issue, I would like to point out that we have had 
experience with the impact of this rule at three levels of our office: 
First, the intake level; that is to say, when the cases are originally pre- 
sented to us by the police or complaining citizens. It is at that point 
that we decide whether or not the case should be submitted to the 
grand jury. We have adopted a rule in our office that we will take and 
present to the grand jury only those cases which in our judgment 
present a reasonable prospect of obtaining a conviction. We are not 
satisfied purely with cases in which there may be a prima facie case. 
We try to protect the accused citizen at least to that extent. 

Now, the impact of this doctrine has required me to tell my assistants 
at the grand-jury level to reject those cases in which we feel that the 
only evidence would be a confession secured in violation of the teach- 
ings of the Mallory doctrine. There have been some instances in which 
we have had to throw out cases in which a fellow admitted that he had 
done that which he was accused of doing, but we had no substantial 
additional evidence, and I felt that there was no point in our sending 
such a case into the grand jury, and I have instructed my assistants 
in that division of the office not to take such cases to the grand jury. 

Now, at the trial level, the interpretations placed on the Mallory 
doctrine by our several trial judges of the United States district court 
in this jurisdiction have varied, and, without mentioning names, I 
think I can indicate generally what the various interpretations have 
been. Some of our judges have taken a more flexible interpretation of 
the impact of the Mallory doctrine than others. They have felt that 
they are not bound by what they consider the dicta of the case, and they 
have, accordingly, placed a more liberal interpretation on it and have 
let some confessions go to the jury that would have been excluded by 
the more strict interpretation of certain of the judges. 

Now, I think, sir, you might get an impression of the problem, inso- 
far as its actual details are concerned, if I point out a few of the cases. 
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For instance, there was the case of United States against Turner. I 
have given the full description of the case in the note that I will give 
Mr. Slayman. This matter occurred on the 15th of November 1957. 
A gentleman by the name of Mr. Kolten, a man about 70 years of age, 
was yoked and robbed in the 1700 block of New Hampshire Avenue. 
He was attacked from behind, thrown down. He required hospital at- 
tention at the Emergency Hospital for 3 days. He could not identify 
his assailant, other than to say that he was a dark-skinned Negro, 
weighing about 170 pounds. 

Two days later a Mr. Van Eckhardt, in the same neighborhood, was 
on his way to buy a newspaper one Sunday morning. He was attacked 
head on by a man fitting the same general description, but Mr. Van 
Eckhardt realized that the man had on a gray sweat shirt and khaki 
pants. He reported the matter to the police, and in about 214 hours 
they had located Turner. 

Now Turner at first denied that he was the man, but within 50 
minutes of his arrest he confessed both robberies. He was taken to 
police headquarters, made a part of a lineup, and the two victims 
were brought in to see if they could identify anybody in the lineup. 
Neither of them could. The police then turned to the men in the 
lineup and they said, “Do any of you fellows recognize either of these 
two gentlemen?” pointing to Mr. Kolten and Mr. Van Eckhardt. 
Turner, at that time, said, “Yes; those are the two men I robbed.” 

Now the trial judge excluded both that evidence and the evidence of 
the oral confession made 50 minutes after the arrest. Turner went out 
free in spite of the fact that there was positive, or at least a positive 
admission by him under those circumstances. 

There are two other cases roughly comparable. I won’t go into the 
specific facts. They are set forth in the breakdown on our cases that 
I am giving Mr. Risen, One is the case involving Ogelsby and 
Brannan and the other Hansford and Martin. In each case there were 
two defendants and in each case the inculpatory statements were made 
within 30 minutes of the arrest. However, in both those cases the 
statements were thrown out and in all of these cases the Government 
failed to sustain its burden of proof and the cases were dismissed. 

Now, fortunately, most of our cases, Senator, are cases in which we 
do not have to rely solely upon a confession. Most of them are cases in 
which we have other evidence and we are able to go ahead and meet our 
burden with that other evidence. However, in cases involving violence, 
yoke robberies, murders, rape, and so forth, it may be expected that 
there are no witnesses. In few of such cases are there witnesses. 
Sometimes they have witnesses. But it is in the serious category of 
cases that we notice or we are most likely to notice the effect of the 
Mallory doctrine. 

At the appellate level, in approximately 20 cases which have been 
under consideration since the dectrine was enunciated by the Supreme 
Court on the 24th of June 1957, in approximately 20 cases has the 
doctrine been raised. In 5 or 6 of those cases the conviction was 
sustained on the theory that the teaching of the Mallory case did not 
require reversal or that the doctrine was not appropriately raised at 
the trial level. 

In three important murder cases, the cases were reversed because 
of the impact of the Mallory doctrine. Those cases are Watson v. 
United States ((C. C. A., D. C.) 249 F. 2d 106 (1957) ), Carter v. 
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United States ((C. C. A., D. C.) No. 18222 (1957)), and Starr v. 
United States ((C. C. A., D.C.) No. 13865 (1958) ). Now, fortunately 
for the protection of the public, Watson was previously convicted in 
another offense and is serving a substantial sentence as a result of which 
he will not be at liberty, I take it, for many years to come. Carter, on 
the other hand, who has never made any bones about a rather brutal 
killing of a 14-year-old schoolgirl, which he admits perpetratin 
when breaking into her house to steal money, he cannot be retried. 
The evidence that we have is largely based upon inculpatory state- 
ments and articles of clothing that we recovered as a result of state- 
ments he made. However, we are presently attempting to follow 
the advice of the appellate court and to have the district court consider 
a civil commitment of this man as an incompetent person. However, 
I must take into consideration, and in fairness admit, that when this 
case was tried four psychiatrists testified that he was of sound mind 
at the time he perpetrated the offense. One of these psychiatrists was 
a defense vaisaieat. Of course, it is possible that his mental condi- 
tion may have degenerated in the time between the commission of this 
crime and the present time. In any event, we are now seeking to 
bring about a civil commitment of this man on the ground that he 
is dangerous to others and that he is of unsound mind. 

Now the Starr case, which is the most recent reversal in a murder 
case, involved not a confession or an inculpatory statement, but an 
exculpatory statement in which Starr said, “No, I did not stab my 
wife; someone else must have done it.” That case illustrates the 
widespread impact of this doctrine. We have sought a rehearing en 
banc, feeling that there is a possibility that the entire nine-man court 
might not feel as strongly about the impact of the doctrine as the 
majority of this panel did. 

In that particular case, the exclusion or the reversal was ordered 
because the Court felt that this statement did cast some light upon 
the sanity of the defendant and since he pleaded insanity, the Court 
felt that the Mallory doctrine would require the exclusion of the par- 
ticular statement. 

Now I think it is well and I would like, with your permission, simply 
to read a sentence from that Starr opinion because it shows you how 
far the Court may go: 


In contending that receiving the statement in evidence was not prejudicial 
error, the Government argues (a) that the statement was exculpatory; (b) that 
it was consistent with appellant’s testimony at the trial; and (c) that, apart 
from the statement, there was overwhelming proof that appellant committed the 
homicide. These arguments, while true, do not persuade us that the error of 
receiving the statement was not prejudicial. * * * 


Now I think again those three cases demonstrate the serious impact 
of the Mallory doctrine in that persons convicted of serious crimes are 
likely to go free unless there is consideration of remedial legislation. 

Senator Lancer. Was the opinion in the Starr case unanimous ? 

Mr. Gascu. I beg your pardon ? 

Senator Lancer. Was there dissenting opinion in the Starr case? 

Mr. Gascu. Yes, there was. 

Senator Lancer. Whose? 

Mr. Gascu. Judge Wilbur Miller dissented without opinion. That 
matter is still under advisement, sir. The Court hasn’t yet ruled on 
our petition for rehearing en banc. 
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Now prior to our Mallory decision, we had a rule in this jurisdic- 
tion which we called the Pierce and Allen rule from the cases in which 
it was first set forth. (Pierce v. U.S. (C.C. A., D.C.) 197 F. 2d 189 
(1952), certiorari denied, 344 U. S. 846; Allen v. U. S. (C. C. A, 
D. C.) 202 F. 2d 329 (1952) certiorari denied, 344 U. S. 869). The 
effect of that rule was to exclude from evidence a confession which 
was produced by extended delay, even though there might not be 
any other circumstances indicating that the confession was coerced 
or involuntary. I feel that rule was a proper rule and did protect 
the rights of the individual. 

Mr. StaymMan. When didthat ruledevelop? What year? 

Mr. Gascu. Well, the most recent expansion of it, sir, was in the 
Rettig case (Rettig v. U.S. (C. C. A., D. C.) 239 F. 2d 701 (1956)), 
which was specifically overruled in the Watson case, because the Court 
felt—it was the latter part of August, last year—that the Mallory 
decision required a more strict interpretation for the admission of 
confessions. 

Now, the rule developed in the past 10 years, and both of those 
cases were in the past 10 years—Pierce and Allen were in the past 10 

years. 
, Now, in conclusion, it would be my suggestion that effective and in- 
telligent law enforcement has in some instances been hampered by 
this doctrine, and I would respectfully urge the subcommittee to con- 
sider some of the legislation that has been introduced. Of course, as 
the Senator knows, a bill was introduced by Representative Keat- 
ing. I believe the identical bill was introduced in the Senate by 
Senator Eastland. That legislation, in effect, would do nothing more 
than establish or reestablish voluntariness as the principal criteria 
for the admission or rejection of confessions. 

Just yesterday, I understand from the papers this morning, Con- 
gressman Willis and Congressman Cramer have jointly introduced 
comparable legislation, adding to it, however, the warning provision. 

Now, as I previously testified, I feel er there is justification 
for such a warning provision, and I would feel, speaking again only 
from my experience as United States attorney in the District of Co- 
lumbia, that there is justification for the type of legislation that has 
been introduced, particularly this most recent bill by Mr. Willis 
and Mr. Cramer, and therefore I support it, sir. 

Now I think that fairly well summarizes my prepared statement 
that I made, sir. I seid like to say, however, I notice from the 
papers that some of the witnesses who testified here last Friday made 
reference to police practice of booking for investigation certain per- 
sons who had been arrested, and I believe reference was made to the 
Bennett case. The Bennett case was undoubtedly the case counse’ 
had in mind in making that statement. That case is in 70 Appeals, 
and that case says that investigation is not a charge and, further, it 
indicates that persons who are arrested should be charged. 

Now, I wanted to respectfully bring to the attention of the com- 
mittee the case of Harper v. Strange (81 U.S. App., p. 349 (C. C. A., 
D. C.) 158 F. 2d 408 (1946)). That was a very interesting case. I 
had a part in the trial of it when I was in the city attorney’s office 
prior to going over to the district attorney’s office. 

In that case, a young colored boy about 6 feet tall, weighing about 
140 pounds, dark skinned, had been arrested but not charged. Ther 
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was an open arrest, but he was believed to be involved in the rape 
of this woman. He fitted the description she had given the police. 
She was not available to identify him as soon as he was brought in 
because she was at the hospital. According to the opinion, he was 
held 2 or 3 hours and interrogated. The interrogation, as well as the 
efforts by the victim to identify him resulted in his release. The case 
arose as a suit for false arrest and the court said this—Judge Clark 
speaking for the Court of Appeals: 

Furthermore, Maj. Harvey G. Callahan, Superintendent of Police, testified 
before the court that the established policy of the Police Department was to 
avoid creating a record in regard to juveniles who have not previously had 
any contact with the law and that in dealing with juveniles in custody an in- 
vestigation was made to determine the possibility of avoiding the making of a 
record and thus releasing the child. This admirable policy was followed in the 
instant case, two of the appellees testified that appellant was not taken to the 
Receiving Home, as appellant contends he should have been, because there he 
would have been booked as arrested on suspicion of rape and detained there 
overnight until his parents could have secured his release the following morn- 
ing. We do not consider this detention by the police officers unlawful. 

Now, of course, it is perfectly obvious that this boy was a juvenile, 
but it would be my comment on that point that juveniles are certainly 
entitled, if anything, to greater protection than adults. I think the 
whole philosophy of the law is to take care of juveniles in any way we 
can. 

Now if it was not unlawful for the police to interrogate this boy 
prior to booking him, I think the same practice is proper insofar as 
adults are concerned—of course, within reason. I would not contend 
that there should be incommunicado detention for any indefinite or 
protracted period, but I feel in this case there was probable cause 
to justify the arrest and that the practice of holding this boy until it 
could be determined whether he was the subject of positive identifica- 
tion by the victim was a good and sound policy, and I would certainly 
echo what Judge Clark said in characterizing the policy as admirable— 
of course, within limits. 

I wanted to make that comment because I feel that this more recent 
case on the point should be brought to the attention of the subcom- 
mittee in view of the testimony of one of the previous witnesses. 

Senator Lancer. Mr. Gasch, have you read the speech Senator 
Wayne Morse gave in opposition to the pending bill ? 

Mr. Gascu. No, sir; 1 can’t say I have, sir. 

Senator Lancer. Would you mind getting that for him and mailing 
the speech Senator Morse gave last week ¢ 

Mr. StAyMaNn. I would be happy to do so. 

Senator Lancer. I would like very much to have you write a letter 
to the committee after you have read Senator Wayne Morse’s speech. 

Mr. Gascu. I would be very happy to, Senator. 

Senator Lancer. Thank you very much. 

Do you have some questions ? 

Mr. StayMan. Yes, Mr. Chairman. 

Could we include in the record this memorandum that Mr. Gasch 
has brought along and the citations of the cases ? 

Senator Lancer. They will be included, and also the cases he has 
filed with us. That will bea part of the record. 

(The documents read as follows :) 
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District court cases involving the Mallory rule 





























Criminal Defendant Charge | Problem Result 
case No. | 
e 
858-57 John H. Branhan | Robbery--.---..-- | Oral admissions of Ogelsby | The admissions were 
| and Stacy | within 30 minutes ofarrestand| exeluded by the 
| Ogelsby. | arrival at police precinct. trial court. Ver- 
} | dict of not guilty 
| | as to both defend- 
| | ants. 
1161-57 Charles Turner...| Robbery (2 Defendant identified both vic- | The identification 
| charges). tims, within about 50 minutes | admissions were 
| after arrest, as being the excluded. Absent 
persons whom he had robbed. | other evidence, the 
The victims could notidentify | court granted judg- 
defendant. inent of acquittal. 
1009-57 | Hansford and Narcotics._.....| Both defendants made incul- | The trial court ruled 
Martin. atory admissions within one- that the admis- 
| alf hour of their arrest. sions were not 
admissible in the 
| case in chief but 
could be used in 
| rebuttal. The 
| Government did 
| notusethem, The 
| defendants were 
| convicted. a 
581-57 | Benjamin E. Grand larceny | The point of admissibility was | Mistrial ordered for 
Jordan. and unau- raised and ruled on favorably. other reasons. 
thorized use of 
vehicle. 
652-57 | Norma J, Phillips_| Robbery...-.-.-- After arrest (as a fugitive) in | Conviction. 
Rutland, Vt., defendant was 
questioned after arraignment 
and waiver of hearing. She 
signed aconfession, The trial 
court admitted the confession. | _ 
379-57 | Colon Lockley....} Housebreaking | A written confession was not Do, 
and larceny. employed in the case in chief 
because of the Mallory case. 
Oral admissions were offered 
and received in evidence. The 
defendant denied the making 
of the oral statement. The 
Government then offered the 
written confession in rebuttal. 
It was received. 
220-57 | Charles Riddle_..-|....- do...........| Confession obtained 2 hours Do. 
after arrest was not used be- 
cause of Mallory. 
689-57 | George N. Forgery......--- Confession obtained 2 hours Do, 
Simmons. after arrest was not employed 
in trial because of Mallory. 
569-57 | James N. Lewis, | Rape-_.....-...- Written confessions were not | Convictions. 
Theodore Sim- used because of Mallory, but 
mins, John certain oral admissions just 
Sattles, and after arrest were offered and 
Robert Smith. admitted. 
55-57 | Guy Damron, Assault on Written statements were offered Do. 
Luther Damron, police officer. but excluded because of Mal- 
and Charles lory; however, oral admissions 
Roberts. made just after the arrest were 
received. 
433-57 | CharlesJ. — |-.--- iekesssee ce. The written confession was re- | Conviction. 
Marshall. ceived in evidence because it 
was made shortly after the 
arrest. 
692-57 | James Wilson and | Manslaughter...| Written confession made at 10 Do. 
James A. Hicks. &. m. was excluded because 
arrest occurred at 2a.m. The 
oral statement made just after 
arrest was admitted. 
993-57 | Clinton Ricks... Housebreaking | Oral admission made shortly Do. 
and grand after arrest was admitted in 
larceny. evidence. 
1037-57 | Thomas McCoy-.-| Forging and Oral admission made shortly Do. 


uttering and 
possession of. 


after arrest was admitted in 
evidence. 
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District court cases involving the Mallory rule—Continued 





Criminal Defendant Charge Problem Result 
case No. 
459-57 | Richard A. Robbery......-.| Defendant was arrested 10 p.m. | Mistrial. 
Stumpner. for a narcotic offense. At 8 


a. m. the following morning 
he was recognized as a rob- 
| bery offender. At 11 a. m., | 
defendant was identified as | 
the robber at which time the 
defendant admitted the rob- 
bery in the presence of com- 

plainant. The 11 a. m. ad- 
| mission was admitted in evi- 
| dence. The court thereafter 
| reversed himself and declared 


a all mistrial. 
Miller Act (in- | Defendant was arrested at 3:55 
decent act on p. m. but was so drunk he 
minor child). could not be questioned. At 
9:56 a. m. the following day 
| after he had become sober he 
was questioned and he made 
inculpatory statement. The 
} court admitted the testimony. | 

844-57 | Willie T. Burns___| {= | Defendent’s incriminatory re- | Judgment of 
| mar¥s the morning following acquittal. 
arrest when he was con- | 

fronted by complaining wit- 
ness were excluded because of 
Mallory rule. 


239-57 | John H. Green---- Conviction. 





1123-57 | Paul J. Heide- Robbery. .......| The 2 defendants were delivered | Conviction. 
manandjDan- | | tothe police by armed services | 
iel R. Brennan. | police officers at 3 p.m. Bren- | 


nan admitted the offense 
| within 5 minutes. After first 
denying guilt, Heideman ad- 
| mitted the offense after 30 to 
| 45 minutes of questioning 
} | The trial court admitted the 
| evidence of admissions. 
1120-57 | Frank Ball__.._..- 2d degree mur- Defendant was arrested at 2:30 | Conviction of man- 
der. a. m. and made certain incul- slaughter. 

patory admissions at the time 

| | of arrest. Later his admis- 

sions were reduced to writing 

At 10:30 to 11 a. m. he signed 

| the confession. The trial court | 

| excluded the confession but | 

| admitted the oral statements. 











(The following correspondence was subsequently exchanged be- 
tween Mr. Slayman and Mr. Gasch:) 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
June 6, 1958. 
OLIVER GASCH, Esq., 
United States Attorney for the District of Columbia, 
United States Court House, Washington, D.C. 


DEAR OLIVER: I am checking all of our various Senate Constitutional Rights 
Subcommittee hearings and appendix material for the printer in connection with 
our study of Confessions and Police Detention, and I do not find any note that 
this matter was taken care of as follows: 

You will recall a question put to you by Senator Langer, acting chairman of 
the Senate Constitutional Rights Subcommittee during the hearings in which 
you testified on March 11, 1958; the pertinent remarks follow (middle of page 
112 of the transcript of our hearings, vol. 2, March 11, 1958, while you were 
testifying) : 

“Senator LANGER. Mr. Gasch, have you read the speech Senator Wayne Morse 
gave in opposition to the pending bill? 

“Mr. Gascu. No, sir, I can’t say I have, sir. 

“Senator LANGER. Would you mind getting that for him and mailing the speech 
Senator Morse gave last week? 
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“Mr. SLAYMAN. I would be happy to do so. 

“Senator LANGER. I would like very much to have you write a letter to the 
committee after you have read Senator Wayne Morse’s speech. 

“Mr. GascHu. I would be very happy to, Senator. 

“Senator LANGER. Thank you very much.” 

If you have already taken care of this, Oliver, I am sorry to be bothering you 
about it again; but I would appreciate receiving for the subcommittee a carbon 
copy of whatever comments you have made. 

Enclosed, for your use, are tear sheets from the Congressional Record con- 
taining the speech by Senator Morse to which Senator Langer was referring (pp. 
2199-2201, daily edition, Congressional Record, February 21, 1958). The re- 
marks, you will note on page 2200, bottom of column 1 and top of column 2, 
contain the text of Senator Morse’s bill, 8S. 3325. 

I gathered from my conversation with Senator Langer that he wanted your 
comments on Senator Morse’s remarks as well as Senator Morse’s bill itself. 
In passing, it might be noted that Senator Langer himself discussed the subject in 
these pages of the Congressional Record. 

With kind regards, I am, 

Sincerely yours, 
CHARLES H, SLAYMAN, Jr., 
Chief Counsel and Staff Director. 


THE UNITED STATES ATTORNEY, 
District of Columbia, June 20, 1958. 
CHARLES H. SLAYMAN, Jr., Esq., 
Chief Counsel and Staff Director, 
United States Senate, Committee on the Judiciary, 
Subcommittee on Constitutional Rights, Washington, D.C. 


Dear CHARLIE: You request my comments on 8. 3325, a bill introduced by Sena- 
tor Wayne Morse to insure greater protection for the constitutional rights of 
accused persons. 

In line with my testimony, I consider the key sentence in the Supreme Court’s 
Mallory decision, the one which reads: 

“The requirement of rule 5 (a) is part of the procedure devised by Congress 
for safeguarding individual rights without hampering effective and intelligent 
law enforcement.” 

I feel that we must maintain the balance between the rights of an accused per- 
son and the right of the community to effective and intelligent law enforcement. 

Senator Morse’s bill imposes a sanction upon any confession or admission made 
by a suspect, unless prior to interrogation he is informed (a) of the nature of 
the offense, (b) that he does not have to make a statement, (c) that he has the 
right to have legal counsel present at all times while he is being questioned or 
is making any statement, and (d) that any statement made by him may be used 
in evidence against him in a criminal prosecution. The sanction imposed is 
that unless there is compliance with these procedural steps no statement includ- 
ing a confession of guilt shall be admissible in court. 

This bill extends further the safeguarding of individual rights. I would agree 
with (b) and (d). I do have reservations about (a) and (c) for the following 
reasons: 

Subparagraph (@) requires that the individual be advised of the nature of 
the charge. With this I agree—however, if it means when read in conjunction 
with the sanction contained in section 3501 that an arrested person cannot be 
questioned about “other offenses” unless he is also charged with those other 
offenses and so advised, I am inclined to believe that such a provision might well 
have a hampering effect on effective and intelligent law enforcement. 

Reference is made to the case of Eugene Bailey in this jurisdiction in which 
the Supreme Court denied certiorari (355 U. 8. 919) last winter. Bailey, after 
fatally shooting his wife, went to the police station voluntarily and said in 
substance: “I just shot my wife; here is my gun.” Under 8S. 3325 such a state- 
ment would not be admissible. Obviously the police could not have advised 
Eugene Bailey of “the charge” against him. They did not even know of the 
murder of his wife. 

Subparagraph (c) precludes the use of a confession or admission in evidence 
unless the arrested person is advised that he has a right to have counsel present 
at all times when he is being questioned or making any statement. 
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Counsel in sufficient number to represent and be present at the police station 
during questioning of those whom the police seek to interrogate are simply not 
available, particularly at night. 

At the last session of our judicial conference much time and consideration 
was devoted to the difficulty of obtaining counsel to represent indigent defendants 
at the trial level in our district court. Our bar has given generously of its time 
in assuming this responsibility which presently includes representation of more 
than 60 percent of those accused of crime at the district court level in this 
jurisdiction. 

As a practical matter, I question whether the proposed requirement of “warn- 
ing a suspect that he has the right to have legal counsel present at all times 
when he is being questioned or making a statement” would have any other result 
than to delay the process of interrogation or prevent any interrogation at all. 
The police have no authority or standing to procure counsel for a suspect or 
accused person. Most individuals in this category do not have acquaintance with 
counsel. For these reasons it seems to me that if Congress wishes to bar any 
interrogation of a suspect or an accused person it should say so clearly and 
affirmatively. The effect of this requirement is to accomplish by indirection that 
which Congress may not wish to prohibit directly. 

The sixth amendment provides: “In all criminal prosecutions, the accused 
shall enjoy the right * * * to have the assistance of counsel for his defense.” 
It is my understanding that at the police station level there is “no proceeding” 
in the constitutional sense. The Supreme Court said in the Post case (161 
U. S. 583, at p. 587) : 

“Criminal proceedings cannot be said to be brought or instituted until a formal 
charge is openly made against the accused, either by indictment presented or 
information filed in court, or, at least, by complaint before a magistrate (Vir- 
ginia v. Paul (148 U. 8. 107, 119, 121, etc.) ).” 

There is no constitutional requirement respecting the warning of an arrested 
person or one suspected of crime. See Powers v. United States (223 U. S. 303, 
56 L. Ed. 448, 452), and Wilson v. United States (162 U. 8. 613, 40 L. Ed. 1090). 
At least, failure of the United States Commissioner to warn a person brought 
before him for hearing did not require the exclusion of an inculpatory statement 
as a matter of constitutional law. The Federal rules now require a warning 
at the Commissioner’s level. 

As a matter of basic fairness, I believe that a person whom the police seek 
to question should be warned. I would go further as the Willis bill does and 
say that: 

“(b) No statement, including a confession, made by an arrested person during 
an interrogation by a law-enforcement officer shall be admissible unless prior 
to such interrogation the arrested person had been advised that he is not required 
hes make a statement and that any statement made by him may be used against 

im.” 

No such sanction is imposed in the English practice at the present time, 
though a warning is required. Quite a few States require a warning but they 
do not impose the sanction of excluding the confession as punishment for failure 
to comply with this requirement. 

Thus, in a very real sense, the Willis bill is an effective step forward in pro- 
tecting the rights of the accused. In authorizing the admission of confessions 
under certain circumstances it does prevent the hampering of effective law 
enforcement. 

The maintenance of balance between the rights of the individual and those 
of the community is paramount. For the reasons set forth herein it does 
not seem to me that this legislation achieves this objective as effectively as the 
Willis bill. 

With kind regards. 

Sincerely, 
OLIVER GASCH, 
United States Attorney. 


(Eprror’s Nore.—The text of Senator Morse’s speech will be found 
on p. 470 of the appendix. ) 
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STATEMENT OF OLIVER GASCH, UNITED STATES ATTORNEY FOR THE DISTRICT OF 
CoLUMBIA 


In the interests of justice the most important single sentence in the Mallory 
decision is found at the bottom of page 4. It reads as follows: “The require- 
ment of rule 5 (a) is part of the procedure devised by Congress for safeguarding 
individual rights without hampering effective and intelligent law enforcement.” 

It will be recalled that it is rule 5 (a) which requires that a person arrested 
be arraigned without unnecessary delay. Failure on the part of an arresting 
officer to arraign a person arrested without unnecessary delay may require the 
exclusion from evidence of any inculpatory statement made by the arrested 
person. 

No one should disagree with the Court’s statement of the basic proposition 
that we should safeguard individual rights without hampering effective and 
intelligent law enforcement. With respect to safeguarding individual rights, 
it seems to me that we should recall the practice in England, the practice in the 
military service, the practice in the Federal Bureau of Investigation, as well 
as that which exists in many of the States; namely, that prior to interrogation 
a person arrested should be warned that he is not required to make a statement 
and any statement made by him may be used against him. Basic concepts of 
fair play indicate the propriety of such a statement. Such a practice would be 
of assistance to a jury or a judge in determining whether any statement in- 
culpatory in nature made by the arrested person was in fact voluntary in 
character. 

When we speak of the rights of the individual, it seems to me we are thinking 
primarily of the individual’s constitutional rights. It is interesting to note 
that neither McNabb nor Mallory was decided on this constitutional issue. 
Mallory was decided on an interpretation of rule 5 (a) of the Federal Rules 
of Criminal Procedure. McNabb was decided on facts somewhat aggravated 
in character but also on a procedural point. The constitutional issue of due 
process has been raised in some of the State cases, for instance, in the Malinski 
ease from New York there was a detention of 3 or 4 days before arraignment. 
Malinski was stripped to his underwear. He was taken to a hotel for interroga- 
tion. The court reversed on a due process point. It seems to me that the cases 
having their origin in the States which have been reversed by the Supreme 
Court on the grounds of denial of due process contain facts and circumstances 
clearly distinguishable from such a case as Mallory. The circumstances sur- 
rounding detention as well as the period thereof differ. 

The fifth amendment, however, is applicable to the District of Columbia 
and in pertinent part says: “No person shall be compelled in any criminal 
case to be a witness against himself.” Voluntariness has always been the 
principal criterion on the basis of which inculpatory statements of an arrested 
person are either admitted or rejected. It should also be noted that rule 
5 (b) requires that a person arraigned before a commissioner shall be advised 
of his right to remain silent. In the Mallory case the written confession shows 
that Mallory was warned in that instrument itself. This was not enough. 
The warning by this time had lost its efficacy according to the opinion of the 
Court. As previously noted, I would suggest that an arrested person be warned 
prior to interrogation by the police regarding circumstances of the offense which 
forms the basis of his arrest. 

Questioning prior to arrest has sometimes been of assistance in the solution 
of crime. This technique is followed, I understand, by the local police as well 
as by the Federal Bureau of Investigation. Questioning after arraignment is 
utilized in some instances by the local police as well as by the FBI. 

It is my feeling, however, that the police should be given the opportunity of 
questioning prior to arrest; following arrest, provided there is an appropriate 
warning preceding the questioning as well as after arraignment. I see nothing 
inconsistent with this position and the statement of the Court concerning the 
safeguarding of individual rights. A warning at the arrest level would be suffi- 
ecient. In some instances it might give rise to a factual question. However, that 
factual question could be solved by the judge and jury during the trial. 

The principal question with which the Congress is confronted in this area is 
whether effective and intelligent law enforcement is being hampered by this rule. 
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It is with reference to this issue that our experience in the United States attor- 
ney’s office will probably be of assistance to the committee in resolving this ques- 
tion. For the sake of clarity, I shall divide our experience into three levels: The 
intake or grand-jury level ; the trial-court level ; and the appellate-court level. 

At the intake level, instructions have been issued that require careful screening 
of all cases. Only those cases in which we feel that there is a reasonable prospect 
of obtaining a conviction are presented to the grand jury. It should be noted 
that there is a grave and material difference between a mere showing of probable 
cause and even a prima facie case of criminal involvement. Of course, before 
the Government is entitled to a verdict of guilty in a criminal case, it must 
demonstrate guilt beyond a reasonable doubt. In our efforts to comply with the 
Mallory case we have rejected some cases at this level in which we would have 
been required to depend upon confessions secured contrary to the teaching of the 
Mallory case. Fortunately, in most instances we do not have to depend on con- 
fessions. In some crimes of violence, even though we have had confessions, we 
have been reluctant to proceed because of the paucity of other evidence and the 
impact of this doctrine. 

At the trial level, interpretations of the Mallory case have varied. Some of 
our trial judges have shown a quality of flexibility in their evidentiary rulings. 
They have not felt that they are bound by what they considered the dicta of this 
ease. It is too early to determine what position the court of appeals will take 
on this issue. Some of our trial judges, however, have ruled out inculpatory 
statements secured within 30 minutes in the Oglesby and Branham case; in the 
Mansford and Martin case, an oral confession secured 30 minutes after arrest 
was excluded ; and in the Turner case an oral confession given within 50 minutes 
was excluded. Because of the brutal nature of the assaults and the absence of 
other sufficient evidence, the Turner case is one that should be given consideration 
by the committee. There were two charges against Turner. Both involved 
robbery in broad daylight within a few blocks of Dupont Circle. A Mr. Kolten, 
about 70 years of age, was yoke-robbed in the 1700 block of New Hampshire Ave- 
nue on the 15th of November 1957. He spent 3 days at Emergency Hospital. He 
was unable to identify his assailant except to say that the individual was a 
young, dark-skinned negro. A Mr. Van Eckhardt was knocked down, beaten, and 
robbed the following Sunday at New Hampshire Avenue and Corcoran Street. 
His description was somewhat more in detail. He recalled his assailant weighed 
about 170 pounds, was a young, dark-skinned negro who wore khaki pants and 
a gray sweat shirt. Within the immediate neighborhood defendant Turner was 
arrested about 21% hours after the second robbery. He fitted the description 
and was dressed in accordance with the description. Within 50 minutes of his 
arrest Turner confessed to both robberies at No. 3 precinct. The questioning 
which elicited the confession lasted 25 minutes. Thereafter, there was a lineup 
procedure at headquarters. Neither victim could identify Turner but the detec- 
tive conducting the procedure then turned to the men in the lineup and asked 
whether any of them had ever seen either Mr. Kolten or Mr. Van Eckhardt pre- 
viously. Turner spoke up and stated that they were the two men whom he had 
robbed. Both the oral confession and the lineup identification by Turner were 
excluded from evidence as a result of the trial judge’s understanding of the 
teaching of the Mallory case. 

Other trial judges in the cases above noted have excluded confessions wherein 
the time involved between the arrest and the confession was about one-half 
hour. 

The passage of time following the completion of booking procedures may con- 
stitute unnecessary delay in some cases more clearly than in others. In short, 
the Court says at the top of page 5: “Provisions related to rule 5 (a) contem- 
plate a procedure that allows arresting officers little more leeway interval be- 
tween the arrest and the ordinary administrative steps required to bring suspect 
before the nearest available magistrate.” On page 6 the Court requires that a 
person arrested be arraigned before a judicial officer as quickly as possible so 
that he may be advised of his rights and so that the issues of probable cause 
may be promptly determined. A very significant sentence occurs at the middle 
of page 6: “Circumstances may justify a brief delay between arrest and arraign- 
ment, as for instance, where the story voluntered by the accused is susceptible of 
quick verification through third parties.” But the next sentence should also be 
noted: “But the delay must not be of a nature to give opportunity for the extrac- 
tion of a confession.” “Brief delay” and “quick varification” of a story imply 
speed but authorize a brief interval of time prior to arraignment. 
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At the appellate court level, the doctrine has been raised in approximately 20 
eases which have been before that court since June 24, 1957. In about six 
of these cases the Government’s position has been sustained on the ground that 
the Mallory doctrine did not require reversals. In some of these cases the ap- 
pellate court refused to disturb the verdict below because the issue was not 
raised below. 

In three important murder cases, however, Watson, Carter, and Starr, murder 
convictions were reversed largely because of the impact of the doctrine. Carter 
cannot be retried for murder although he has never denied that he killed a 
14-year-old schoolgirl while perpetrating a housebreaking and robbery in her 
home. In accordance with the suggestion of the appellate court, we are presently 
seeking to bring about civil commitment to a mental institution in his case. 
It is noted that at the time of his trial 4 psychiatrists, including 1 retained by the 
defense, were of the opinion that he was not suffering from a mental disease 
or defect at the time of the criminal act in question. Watson was twice convicted 
of murdering a Miss Taggert at the Scott’s Hotel. The second reversal handed 
down late last August following the Mallory decision required the exclusion of 
oral admissions made approximately 4 hours after Watson’s arrest as well as 
reenactment evidence and a pair of torn pants. Watson, however, had previously 
been convicted of housebreaking and rape on another occasion so it is unlikely 
that he individually will be a problem for many years to come so far as law 
enforcement is concerned. 

Starr’s conviction of second-degree murder was reversed on the ground 
that an exculpatory statement in which he denied stabbing his wife should 
have been excluded. This statement reflected some evidence indicating sound- 
ness of mind on his part as well as knowledge of the facts and circumstances of 
the case. Later, in pleading insanity as a defense, his psychiatrist claimed, 
among other things, that he had a partial blackout. Eight hours and ten 
minutes intervened between Starr’s arrest and the obtaining of this written 
exculpatory statement. Orally he made practically the same statement at the 
time of arrest. This delay basically caused the reviewing court to conclude 
that it was reversible error to admit such a statement in evidence. The 
reviewing court conceded, however, that there was ample additional evidence: 

“In contending that receiving the statement in evidence was not prejudicial 
error, the Government argues (@) that the statement was exculpatory; (0) 
that it was consistent with appellant’s testimony at the trial; and (c) that, apart 
from the statement, there was overwhelming proof that appellant committed 
the homicide. These arguments, while true, do not persuade us that the error of 
receiving the statement was not prejudicial. * * *” 

These three appellate cases, Watson, Carter, and Starr, demonstrate rather 
clearly the extent to which the Mallory doctrine may be regarded as having 
hampering effects upon law enforcement. Assuming that law enforcement is 
expected to find and bring about the conviction of guilty persons, it would 
appear that the Mallory case does constitute a severe restriction upon the 
ability of the police and the prosecutors to perform their duties and discharge 
their responsibilities. In none of these cases was it contended that any coercion, 
physical or psychological, was imposed. In none of these cases was the delay 
between the arrest and arraignment protracted. In all of these cases delay was 
not the force that produced the confession. Prior to the Mallory case in this 
jurisdiction we operated under the Pierce and Allen rule, more recently the 
subject of comment in the Rettig case, the effect of which is to require that 
when delay produces a confession that the confession should be regarded as 
other than voluntary and therefore not admissible. 

In conclusion, I should like to state that many conferences have been held 
with the supervisory officials of our local police force. We also have discussed 
the impact of this decision with certain Federal agencies who have requested 
our advice. Recently, we have met with the detectives of the Washington Metro- 
politan Police force and we are continuing our efforts to answer the many ques- 
tions that have arisen as a result of this decision. Every effort will be made 
to advise the police to operate within the teaching of this case. 

However, it should be said that the Supreme Court itself has recognized that 
the Court is interpreting a congressional requirement of prompt arraignment. 
If the Congress feels that this interpretation does hamper effective and intelli- 
gent law enforcement, or that certain principles should be laid down in new 
legislation, then I think quite clearly there is a basis for such action on the 
part of the Congress. Personally, based on my experience, which is limited to 
the District of Columbia, I feel that the legislation proposed by Representative 
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Keating and Senator Eastland would very definitely be in the interests of 
justice here in the District in that it would restore voluntariness as the criterion 
for the admission or rejection of a confession. To that extent it would make 
more effective the efforts of the police and the prosecutors to convict admittedly 
guilty men. We must always bear in mind that in maintaining the essential 
attributes of justice that there are two propositions. They must be maintained 
in balance—the individual’s rights must be safeguarded. The public’s right to 
effective and intelligent law enforcement must not be hampered. 

Mr. Gascu. This is our experience at the appellate level and this 
is our experience at the trial level. If you need any additional infor- 
mation on that, sir, I will be glad to furnish it to you. 

Mr. Stayman. Thank you, Mr. Gasch. 

I have a couple other questions. You have indicated what you want 
Congress to do is to give serious consideration to legislation that has 
been introduced in both the House and Senate; is that correct ? 

Mr. Gascu. Yes, sir. 

Mr. StaymMan. With regard to the McNabb rule, which was decided 
before the Federal Rules of Criminal Procedure, including rule 5 
and 5 (a) which were promulgated, don’t you believe that the decision 
in Mallory squares with the principle of the McNabb case? 

Mr. Gascu. My feeling is that the Mallory rule is more stringent, 
more restrictive than the McNabb case and I base that on the facts 
of the McNabb case. There there was a detention for several days— 
I think 3 or 4 days—under conditions that were properly the subject 
of review by the Supreme Court. This young boy I believe was 
stripped to his underwear and kept under this detention for several 
days, being interviewed from time to time. It wasn’t continual ques- 
tioning at all, as was the case in the Wan case here in the middle 
twenties, but I think in order to appreciate the significance of the 
McNabb doctrine, you have to take into consideration the specific 
facts of that case. 

Now there was a Federal statute, as I recall, which required arraign- 
ment. It did not state the phrase “without unnecessary delay” or a 
comparable phrase, but it did require arraignment. 

The interesting thing about that case—I got this from the dissent— 
the record was silent as to the fact of arraignment. It was only 
when the case was retried that it appeared that there was an arraign- 
ment the day following the arrest. Now whether the Supreme Court 
would have reached the conclusion that they did had they know that 
essential fact, I don’t know, but the conviction was sustained on the 
second go-around and that conviction was not disturbed at the 
Supreme Court level. 

Mr. Starman. Would you agree that the phrase “without unnec- 
essary delay” can also be translated as “a reasonable length of time”? 

Mr. Gascu. Well, I more or less took that position in my testimony 
before Mr. Willis’ subcommittee, sir; but having had the experience 
of peers. 6 months since my testimony and having seen the 
way that 3 of our District court judges, all men of great experience, 
2 of who occupied the position formerly that I now occupy, I think 
probably that the clear-cut dicta of the Mallory opinion—I suppose 
you could call it dicta, although I am reluctant to say anything that 
the Supreme Court writes is dicta—the impact of the descriptive 

language of the Mallory opinion is such that very little, if any, time 
is allowed between arrest and arraignment within which there may 
be questioning. 
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Now you will recall at the top of page 5 there is this statement of 
the Court : 


Provisions related to rule 5 (a) contemplate a procedure that allows arresting 
officers little more leeway than the interval between arrest and the ordinary 


administrative steps required to bring a suspect before the nearest available 
magistrate. 


Then you will recall, sir, at page 6 this language, which I think 
is helpful in answering your question : 


The next step in the proceeding is to arraign the arrested person before a 
judicial officer as quickly as possible so that he may be advised of his rights 
and so that issue of probable cause may promptly be determined. 


And then at the middle of page 6, there is this interesting statement : 


Circumstances may justify a brief delay between arrest and arraignment as, 
for instance, where the story volunteered by the accused is susceptible of quick 
verification through third parties. 

So it would seem to me that the thrust of what the Justice has 
written is that it must be a quick arraignment. A brief delay is 
sanctioned where there may be a quick verification of the story vol- 
unteered, but whether or not you can transpose the language “reason- 
able delay,” I have argue that. Some judges will go along with it, 
some judges place a more liberal interpretation on it, feeling that 
they are not bound by the dicta that I have read. However, other 
judges hold us pretty strictly to the proposition that there must be 
an arraignment just as soon as it can be effectively arranged, and any 
confession secured when there has not been compliance with that 
requirement should go out of evidence. 

Mr. Starman. But, sir, I am correct, am I not, in saying that the 
decision does state or does allow a little more leeway, that the pro- 
vision in rule 5 (a) is “unnecessary delay,” and that the previous 
statutes, some of them, had had “forthwith” and that there is a pro- 
vision here that would permit questioning which would not violate 
the spirit of unnecessary delay, and that the Mitchell case is pre- 
sumably to be still law? It has been quoted in one of the recent 
District of Columbia District Court cases. Even applying the Mal- 
lory rule, the Mitchell case permits threshold confessions, dota it not? 

Mr. Gascu. Yes, sir. I think threshold confessions are another 
subject. That is, if a man spontaneously confesses at the outset, I 
don’t think there is anything in the Mallory case that requires the 
exclusion of these confessions. 

Senator Lancer. Thank you very much for coming over. We are 
very much obliged to you and are very grateful. 

Mr. Gascu. Thank you, sir. 

Senator Lancer. Call the next witness. 

Mr. Starman. Chief Murray. 

Senator Lancer. Hello, Chief, I am delighted to see you again. 


STATEMENT, OF ROBERT V. MURRAY, CHIEF OF POLICE, 
METROPOLITAN POLICE DEPARTMENT 


Mr. Murray. Mr. Chairman, I don’t have any prepared statement. 
For the record, my name is Robert V. Murray. I have been a mem- 
ber of the Metropolitan Police Department almost 28 years. I have 
been Chief of Police since 1951. Before that time, I worked in the 
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detective division for about 15 years, in which I had contact with a 

reat many of the major criminal cases and I would say that the 
Mallory decision affects law enforcement to this extent, that most of 
the murders, the rapes, and robberies that I have come in contact with 
would have gone unsolved and unpunished under the Mallory de- 
cision. 

Now I had the privilege of reading Judge Holtzoff’s statement that 
he made before this committee last Friday and his statement ex- 

resses much better than I could my feelings about what the Police 
partment should be permitted to do and not to do. I think he 
made a very fine statement. 

Now we must consider that we are working in a Federal jurisdic- 
tion, not like the State courts, where a prisoner can be remanded to 
the police for further investigation and further questioning. That 
is not the situation here. Immediately upon arraignment the 
prisoner is turned over to a United States ate marshal in the 
seam States marshal’s oflice and the police lose custody then and 
there. 

I have brought with me the Deputy Chief of Police, Chief of De- 
tectives Edgar Scott, who has worked in the detective division 25 
years and has had constant day-by-day experience with cases, both 

fore and after the Mallory decision. I hope that the chairman 
will permit him to testify shortly. 

Senator Langer. Surely. 

Mr. Murray. Now I don’t have anything to add, unless you have 
some questions. 

Senator LaNger. I just want to compliment you on the very fine 
administration you are giving here. You have done a very good job, 
I believe, for the people of Washington. 

Mr. Murray. Thank you. 

Senator Lancer. Call your next witness. 

Mr. StaymMan. Deputy Chief of Police Scott. 

Senator Lancer. Very glad to see you, Mr. Scott. 

Mr. Scorr. Thank you, sir. 

Senator Lancer. You have a prepared statement. You may sum- 
marize it for the record or you may read it in full. It will be printed 
in full anyway, so you may skip any part you want to or interpolate 
if you want to. You may go ahead. 


STATEMENT OF EDGAR E. SCOTT, DEPUTY CHIEF OF POLICE, CHIEF 
OF DETECTIVES, METROPOLITAN POLICE DEPARTMENT 


Mr. Scorr. Mr. Chairman and members of the committee, I am 
Edgar E. Scott, Deputy Chief of Police, Chief of Detectives, Metro- 
politan Police Department, Washington, D. C., and I have been with 
this Department for 27 years, mostly in the detective branch, working, 
to a great extent, on the prosecution of criminal cases, along with the 
United States attorneys and the courts, and as I near the point in 
my career where I would be eligible for retirement from this work, 
I am proud to stand up and be counted on the side which is for the 
best public interest. f wish to say, in behalf of the Metropolitan 
Police Department and for good law enforcement everywhere, that 
I favor the Keating and Eastland bills which would clarify the intent 
of Congress Parerdiiie the Federal Rules of Criminal Procedure on the 
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subject of arraignment of persons charged with crimes, as set forth 
in rule 5 (a), and adhered to by the Supreme Court, when they 
ordered a new trial for Andrew R. Mallory who was awaiting the 
death penalty for rape. 

I believe that anyone attempting to decide this matter, which I 
consider one of the most important to come before this Congress, 
should have all the facts, particularly those pertaining to the trend 
to leniency in recent years in criminal cases by the appellate courts 
having jurisdiction over District of Columbia cases. With your per- 
mission, I shall try to do that, and then,.I will come to the Mallory 
case. 

As far back as 1956, I stated to certain citizen groups, on the tele- 
vision programs, and by other news mediums, that the door had then 
been sat closed to an efficient law enforcement which is accom- 
plished by the use of investigative techniques, for which the public 
had paid large sums to train law enforcement officers, especially 
detectives, to perform. 

Now it has happened: And the trend in this direction continues in 
all categories, and is a pattern in these rulings. 

These rulings go so far in the protection of the individual that 
they seem to forget entirely the ‘rights of the law-abiding public, 
the family of the deceased, and the victim of the rapist. Im my 
mind they go even further than that. They encourage the profes- 
sional criminal to commit the crime again. These rulings have been 
by a few members of the appellate court, but there are other learned, 
dedicated, and just men on the same bench who have fought against 
this trend to leniency and one has said that he would not become 
a party to this trend in his written opinion. Another has said, “It 
is a mawkish exaggeration of the rights of criminals.” One Member 
of the Congress, the Honorable James C. Davis of Georgia, spoke out 
on the floor of the House on June 25, 1957, which was prior to the 
Mallory ruling, and stated that if the appellate courts are going to 
get on the side of the criminal, instead of standing for good law 
enforcement, that by so doing they will nullify the work of the trial 
courts, the prosecutor, and the police. This gentleman has years of 
service on the criminal bench and before the bar in Georgia. 

In some cases, at least one member of the United States Court of 
Appeals for the District of Columbia has stated, in writing his 
decision, that the defendant should have been brought directly from 
the place of arrest, without being taken to the police headquarters at 
all. Apparently he does not even consider the necessity of a proper 
investigation such as fingerprinting, photographing, confronting with 
witnesses, or other proper investigation. 

Now, some of the people who seem to be afraid of remedial legisla- 
tion have been screaming about the Constitution, due process of law, 
the Bill of Rights, and probable cause, and so forth, but the truth 
is, of course, that none of these things are involved in the Mallor 
decision. The only thing involved is the interpretation of rule 5 (a). 
Such references to rights which we all hold sacred become excellent 
tools in the hands of those who would throw up a smokescreen to ob- 
secure the real issue here. I, personally, think it would be well to 
examine some of these persons to see what selfish interest they might 
have in seeking to make it easy to get criminals off. 
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In the 18 years in which we have worked under rule 5 (a), we have 
had appellate court construction on this subject which has not indi- 
cated that it was thought any decision such as in the Mallory ruling 
was necessary. Many learned justices have been involved in these 
decisions, including Justices Jackson, Cardozo, and Learned Hand, 
and also many local learned and dedicated justices have made similar 
rulings. These rulings, prior to the Mallory decision, have resulted 
in punishment, both by execution and by confinement of many, many 
criminals who, under the Mallory rule, would not have been convicted. 

As I understand rule 5 (a), the framers, in modifying the word 
“delay” by “unnecessary” must have contemplated that some delay 
would be “necessary.” Therefore we must interpret the rule as at- 
tempting to draw a line between that delay regarded as necessary and 
any other delay. The key to the issue, then, appears to be the proper 
defining of the acts taking place following arrest and preceding ar- 
raignment, which are “necessary.” It cannot be determined, whether 
by law-enforcement officers or by a court of law, what is “necessary” in 
this regard until some determination is made of the intent of Congress. 
In other words, “necessary to what?” Could Congress have meant 
necessary for good law-enforcement practice or necessary in the pub- 
lic interest, or necessary to protect society or perhaps the rights of the 
individual, or, finally necessary to best serve the ends of justice? I 
prefer the latter meaning because I think that is justice for all. These 
justices whom I have named have so stated that the public had some 
rights in this matter; that the public had as much right as the de- 
fendant and one said, and I think that is Justice Cardozo, probably 
even more. Whatever choice might be made, we come then to the task 
of determining which of the procedures indicated by intelligent law- 
enforcement practices are within the scope of the purpose selected, or, 
in other words, are “necessary” to serve that purpose and would not be 
repugnant thereto. 

Certainly these many learned justices, whom I have mentioned, and 
others, must have found in rule 5 (a) that this rule sanctioned more 
“delay” than does the Mallory decision. 

Since the justices have so many differing views as to the meaning 
of rule 5 (a), it is certainly reasonable to believe that not only law 
enforcement, but the public and the courts themselves, must look to 
Congressfor a clarification of what Congress meant when rule 5 (a) 
was passed. 

Mr. Stayman. Excuse me. Chief, do you know how rule 5 (a) 
came about? You know the Supreme Court itself promulgated these 
rules. 

Mr. Scorr. I know and it has been in effect 18 years, and it had not 
brought on the Mallory rule until now. 

Mr. Starman. But you know that the Federal Rules of Criminal 
Procedure were promulgated by the Supreme Court itself for criminal 
cases in the Federal courts and this has later been included in title 18 
of the United States Code, but it'is the Supreme Court—I feel like 
I should interrupt, Chief, because there is all this talk about what 
Congress intended and what Congress passed, and I think the record 
should show, and I thought you knew, that the Supreme Court itself 
had developed these rules. 

Mr. Scorr. No, I think that the Congress had something to do 
with that. I am not an attorney, sir, but it is my understanding. 
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Mr. SiayMaNn. Mr. Chairman, we received for the record the other 


day the notes of the Advisory Committee and the Supreme Court on 
the adoption of the Federal rules. 


Senator Lancer. Proceed, Mr. Scott. 

Mr. Scorr. In order to bring to your attention the necessity for 
clarification, 1 would like to point out to you some of the ill effects 
and disastrous results which have been brought upon law enforcement 
in the District of Columbia and all other Federal jurisdictions by the 
Mallory rule. 

In almost every important case that is not solved immediately, 
there are more suspects cleared and released than are charged during 
the investigation, and I have many cases there I won’t burden you 
with, but they will average about four in important cases. This cer- 
tainly does not indicate a desire to charge innocent people or to get 
involuntary confessions. 

All of the States permit a reasonable time before arraignment, and 
many permit from 1 to 5 days. 

Certainly, we can be sure that weakness in our laws will attract the 
criminal element to the District of Columbia. 

Now we come to the Mallory case. You have been given the facts— 
that his statement was completely voluntary, and made in the presence 
of the complaining witness; that he has never claimed coercion, and 
that he could not possibly have been charged before he admitted the 
crime, without the risk of charging an innocent man. The trial court 
judge saw no error in this case, nor did two of the three appellate 
court judges, who affirmed the conviction, but these was a dissenting 
opinion by one of the judges of the United States Court of Appeals of 
the District of Columbia. 


Then the Supreme Court wrote a similar opinion which freed 
Mallory entirely. 

They said that the police are not to take defendants to headquarters 
for questioning under conditions which might, even if not so designed, 
extract a eee In other words, this ruling excludes all con- 
fessions, given before arraignment, even if they are voluntarily given. 

In my view, if a remedy is not found, the result will be disastrous to 
law enforcement in the District of Columbia and in all Federal courts 
throughout the land, and ultimately in the States also. These courts 
have jurisdiction over the cases of the agents of the Federal Bureau 
of Investigation and other Federal agencies. The Mallory decision 
has the following adverse effects upon law enforcement and, therefore, 
upon the law-abiding public. 

(1) It excludes confessions voluntarily made and otherwise admis- 
sible for the reason of the time element alone. 

Law-enforcement officials here and elsewhere make every possible 
effort to safeguard defendants against making involuntary confessions. 
They do not wish to charge innocent persons, and certainly would agree 
that confessions by force, threats, violence, coercion, or promises are 
inadmissible. 


Defendants are already protected four ways from being convicted 
on involuntary statements : 
(a) By the police officials and the police officers. 
(>) By the defendant’s attorney, whose duty is to protect his 
rights. 
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(c) By the trial court judge, who will not permit involuntary 
statements to be admitted. 

(d) By the jury themselves, who can exclude the statement if 
they wish. 

(2) In a relatively short time, thousands of guilty persons would 
go free. 

The reason we say that is that we can look back and see the number 
of cases of criminals who were convicted who never could have been 
under the Mallory ruling. For instance, Jarvis Catoe, who killed 
7 women and raped 5 others; the Garner brothers, who executed cab 
drivers during robberies; Julius Fischer, who killed a girl in the 
Cathedral Library; and many others in the homicide category. 

(3) Innocent persons in great numbers would, of necessity, have to 
be arraigned, and the stigma of a police record placed against them 
unless there is a reasonable time to clear them by interrogation and 
investigation before arraignment. 

Mr. Starman. Is there any stigma now when they are arrested ‘ 

Mr. Scorr. Sir? 

Mr. StayMan. You mentioned stigma. Is there any stigma now 
when they are arrested ¢ 

Mr. Scorr. There may be some stigma, but that is reasonable when 
they are implicated in a crime by witnesses and other information that 
they committed a felony, but it is more of a stigma when they are 
charged. 

Mr. StaymMan. Isn’t it a question of degree of stigma, rather than 
whether there is or is not a stigma ? 

Mr. Scort. I don’t think so, because we are very willing to put in 
the record there that the man was never charged, that we found that 
he was clear on each case. 

Mr. Starman. In the application for Federal employment, standard 
form 57, there is a question, “Have you ever been arrested, charged, or 
held by Federal, State, or other law-enforcement officers,” and if you 
answer “No” and it is shown that you were, is it not true that you 
subject yourself to a charge of perjury ? 

(The items referred to from the Application for Federal Employ- 
ment, standard form 57, revised May 1954, United States Civil Service 
Commission, are as follows :) 

* * + * * * * 


33. Have you ever been arrested, charged, or held by Federal, State, or other 
law-enforcement authorities for any violation of any Federal law, State law, 
county or municipal law, regulation, or ordinance? Do not include traffic viola- 
tions for which a fine of $25 or less was imposed. All other charges must be 
included even if they were dismissed. 

If your answer is “Yes,” give in item 34 for each case: (1) Approximate date, 
(2) charge, (3) place, (4) action taken. 

cs - * * + * * 


ATTENTION: If you are appointed, all facts you give will be subject to investi- 
gation, including a check of your fingerprints. Before signing this application, 
go back over it to make sure you have answered all questions correctly and 
fully, so that your eligibility can be decided on the basis of all the facts. Ad- 
mitted unfavorable information about such matters as arrests or discharges will 
be considered together with the favorable information in your record in deter- 
mining your present fitness for Federal employment. However, a false state- 
ment or dishonest answer to any question may be grounds for cancellation of 
your application or your dismissal after appointment and is punishable by law. 
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I Certiry that the statements made by me in this application are true, com- 


plete, and correct to the best of my knowledge and belief, and are made in good 
faith. 


ctl ahh eet i) Lo te Signature of applicant _..........--.------ 


Mr. Scorr. That is true, and the way we handle that is to take that 
sheet and put right down there the fact for the gentleman when he 
is released, when he requests it or his attorney requests it, that he 
was arrested, that he must tell the Government he was arrested; and 
we put it right down on that sheet that he was exonerated and freed 
and found not guilty. I do that in each case that I handle. 

Mr. StayMAN. He was found not guilty ? 

Mr. Scorr. Not found not guilty; pardon me, but not implicated 
and released, but he was not guilty of anything and was released. 

Senator Lancer. You may proceed. 

Mr. Scorr. Thousands of persons are likely suspects for charges 
when they are implicated in such crimes by shakedown, blackmail, 
false reports, reports to get sympathy, bad information, and mistaken 
identity. The records show that 1,000 false reports were made in 
robbery cases alone in the last 10 years and hundreds in sex cases, and 
these people are implicated by somebody. 

(4) The professional criminal, or the one who plans his crime so 
that there will be no witnesses, will be the one protected by the Mal- 
lory decision, and we have a couple of cases I will explain later, one of 
a little 8-year-old girl, the Valerie Lee case and Walter Blakney. 

(5) A criminal committing multiple offenses will have to be ar- 
raigned on the first offense for which he is caught and all of the others 
will go uncleared with no recovery of property. 

(6) Multiple defendants could not be prosecuted. When the first 
one is arrested, he would be arraigned, and even if he wished to volun- 
tarily confront codefendants he would not be permitted to do so. 
Therefore, the identity of the codefendants would not likely be de- 
tected, nor would the first defendant be likely to ever accuse them of 
being accomplices, or to even identify them, if he is arraigned im- 
mediately and instructed by his defense attorney. If there were 10 
saboteurs operating, and 1 was arrested and arraigned, the other 9 
would be warned and could not be detected and they would have the 
material and equipment to continue to blow up ammunition factories 
and what not and you wouldn’t have the first one who was willing to 
confront them because you can’t hold him. This would also apply 
to assassins working in groups, such as the ones that shot up the Con- 
gress and the White House. If we had gotten one of those and the 
others had left the city, their conspirators in another city would never 
have been caught and they would have the material to come back 
and do the same thing again. 

(7) If criminals who are operating in other States are caught in 
the District of Columbia and arraigned on local charges, the cases 
occurring in other jurisdictions, which were committed by these de- 
fendants, would likely go unsolved. 

(8) State courts may feel bound to comply with the Supreme 
Court’s views in the Mallory decision if a remedy is not found. A 
rise in crime is sure to follow in that case. 
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(9) Persons making hoax confessions, and there are many, would 
have to be arraigned ; whereas, with sufficient time to investigate, these 
persons could be cleared. 

(10) Great pressure would be placed on investigative officers. 
Their health would be affected and it will be harder to get good men 
to enter law enforcement due to this type of restriction. 

(11) Insurance and bonding companies will increase their rates 
when police are unable to clear multiple cases and to recover property 
for the citizen. 

Mr. Starman. Have you any indication that that is being done? 

Mr. Scorr. On the bonding company raise? 

Mr. Starman. Yes. 

Mr. Scorr. I have not had any particular example of it personally. 
I am saying what I believe in good faith, sir. 

(12) A “Fagan” could form a gang of criminals to commit robbery 
and other offenses, composed of young teen-agers, and send them out 
to commit the crimes and even if they were caught and implicated him, 
and even if he then confessed, he could not be connected with these 
crimes under the Mallory ruling. 

(13) Even if a person like the one who killed Valerie Lee were to 
become conscience-stricken and come in to confess to that crime, it 
would not be admissible under the Mallory ruling, and he certainly 
could not be charged unless he would admit the case with what evi- 
dence is now at hand. 

Mr. Starman. How about the Mitchell rule, the threshold confes- 
sion? You never heard of him and he comes in and confesses. 

Mr. Scorr. I have heard of the threshold confessions, but I say that 
whoever killed little Valerie Lee—while we are on the subject, I would 
like to answer that—he made sure that there were no witnesses, he 
made sure he was not caught by the police, he made sure there was no 
technical evidence left, and he killed that child to keep her from 
identifying him. We had 30 men working for months, and we can’t 
find the first clue to confront him with. But he might yet be in a 
position where we might have something to talk to him about and he 
might want to admit that case, but if he did, it would not be admissible 
under the Mallory rule. 

Mr.-Stayman. I understood you to say that suppose he came in and 
made this admission. 

Mr. Scorr. Well, we had one that has been narrowed down to 30 
minutes on admission, and others where they admitted it in the pres- 
ence of the complaining witness and no evidence of any third degree. 

(14) It indicts all the officers dedicated to law enforcement in the 
land as unworthy of being trusted to interrogate criminals, in all cases 
beforehand, regardless as to the facts as to the use of coercion, and 
without waiting for evidence to that effect, or even a claim by the de- 
fendant. It is well known that at least the majority of such claims 
are falsely made with a view to escaping punishment. This will also 
discourage good, honest men from entering into, or remaining in, 
law enforcement. 

While there has been leniency in other categories, I will not take the 
time of this committee to go into that. I have in this statement the 
discussion of the Durham rule (Durham v. U.S. (C. C. A., D. C.), 214 
F. 2d 862 (1954), rehearing 237 F. 2d 761 (1956) ), and I think that you 
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would be interested in it because I think it is a pattern in these rulings 
and that is why I put it in here. I will not take the time to read that. 

Now, about 6 months ago Chief Murray and I testified before the 
House Judiciary Committee on this matter, and we said then that all 
of the ill effects that I have stated here would happen. Now, let us 
see what has happened under these two rulings alone, regardless of 
others. 

Under the Mallory ruling, 4 murderers, 1 rapist, and several rob- 
bers and housebreakers and others have been given new trials and re- 
leased, or are likely to be released shortly. The United States attor- 
ney’s office has had to take lesser pleas in many cases. I will not take 
your time with all of them, but I will describe several. 

In the case of The U.S. v. Clarence Edward Watson, charged with 
the murder of Miss Alyce O. Taggart, in the Scott Hotel in the 2100 
block of O Street NW., Watson was arrested July 17, 1953. His 
fingerprints had been found at the scene of a rape case a few blocks 
from the Scott Hotel. He was first questioned about the rape and 
other cases of housebreaking and assault. He confessed these cases, 
which, of necessity, took time. He had been arrested at 7 p.m. It 
was 4 a. m. when he confessed to the murder case. He was then 
allowed to rest, especially in view of the fact that the scene of the 
crime was a hotel occupied by ladies, many of whom work in the Gov- 
ernment, and it would not be best for the defendant or the occupants 
of the building to arouse them at that time of night. He reenacted 
all of the crimes on the morning of July 18, 1953, including the mur- 
der case, to the satisfaction of the witness who had been at the scene 
on the day of the crime. He told how he tore his trousers gettin 
over the fence in making his escape, and where these trousers coul 
be recovered. He made a written statement. He was arraigned the 
same day at 2 p.m. He was convicted of the rape and sentenced. 
He was tried and convicted of the murder. The appellate court 
reversed on the grounds that he was illegally detained and there was 
unnecessary delay in the arraignment. They only excluded evidence 
obtained after court time, July 18, 1953, and they said that that was 
the basis for a new trial. 

Watson was tried the second time and the verbal statement made 
during the night, the reenactment of the crime and the trousers were 
all admitted as evidence. This is prior to Mallory. He was again 
convicted of first-degree murder. But, he came up on an appeal 
under the Mallory ruling and the appellate court gave him a new 
trial and said that all of this evidence was inadmissible. This leaves 
no evidence upon which to prosecute and Watson has been freed en- 
tirely of this murder, and under these circumstances would walk out 
free if we didn’t have the prints in the rape case. 

I will not take up your time in discussing the case of Russell Carter. 
However, I will take the case of Richard Stumpner, charged with 
armed robbery. Upon arrest, Stumpner denied the robbery case, 
but when brought into the presence of the complaining witness, who 
described to him how he accomplished this crime, he then made a 
statement to the complaining witness, in which he confessed to the 
crime, but he stated that it happened in a somewhat different manner 
than the way she described. This was after she tentatively identified 
him. She couldn’t swear it was him. After conviction, Stumpner 
was given a new trial under the Mallory ruling. 
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In the case of John H. Franham and Stacy Oglesby, charged with 
robbery, these 2 men confessed to this robbery within 30 minutes. I 
have mentioned that, so I will goon. 

In the case of Charles Turner, charged with several yoke robberies, 
the United States attorney explained that to you, so I will skip that. 

Now for your information, among the defendants who have re- 
ceived new trials under the Durham ruling are Katherine Haynes, 
char with murder, Kenneth Gunther, charged with rape, Willie 
Lee Stewart, first-degree murder, Russell E. Carter, first-degree mur- 
der, Dallas O. Williams, assault with intent to kill, Jimmie Field- 
ing, murder, and Calvin J. Olive, murder, just to name a few. 

r. StaymMan. Those cases had nothing to do with the Mallory rule, 
did they ? 

Mr. . The reason I am mentioning the Durham ruling is be- 
cause, as I say, I personally believe that there is a pains involving 
the ruling here as between the two, and they are used together in some 
cases, including the Carter case, but I did try to skip over most of the 
Durham thing. It is in the statement. 

Some people who are in favor of good law enforcement and are 
trying to help have explored the idea of having a definite time limit 
where confessions would be legal, provided they were arraigned within 
that time, such as one bill for 12 hours. I am not in favor of a time 
limit for the reason that each case has its own circumstances and its 
own need for investigation, especially where there are codefendants 
which the first defendant wishes to confront and accuse. This would 
also be favorable to the professional criminal, the definite time, and 
I don’t say that with any idea of any prolonged time, Senator, nor do 
we wish to extract any involuntary confession. 

Now I doubt if the families of Alyce Taggart, Caroline Nelson, 
Stella O’Kane and Valerie Lee and others, ever thought that they could 
come to Washington, the Capital of the United States, and be mur- 
dered and raped and that the defendants would be in custody, confess 
and be guilty, and be released on a mere technicality. Now these could 
have been anybody’s wife, sister, or child. Now I wonder how they 
would go about = ying the case of Valerie Lee? Valerie Lee was an 
8-year-old schoolgirl, on her way to school in the District of Columbia 
and, as she neared the doors, someone with well-planned criminality 
in his mind, took her away to some place nearby, while he stripped this 
child, raped her, and stabbed her to death. Why? To prevent her 
from identifying him. Then, he threw the body of this child, along 
with her clothing into a briar thicket not too far away. How did he 
accomplish this? He so planned the crime that he would not allow 
any witness to see him. He did not leave any technical evidence. He 
did not permit himself to be caught by the police in the act, and he 
made sure that he killed the victim. Thirty detectives, as I said, have 
worked that area over and over for months, without a clue. But, my 
point is, that that is all you have to do under the Mallory ruling to 
prevent prosecution and that Mallory comes down to the perpetrator 
of this heinous crime and says, “You have so planned this crime that 
you could not be detected and you will be protected from the police, 
even if you become conscience-stricken and decide to go in and tell 
them all about it, or even if you are arrested and make a voluntary 
confession.” In other words, it says this “If you can commit another 
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crime in exactly the same way, you will also be protected.” This seems 
to almost license such criminals and, at the very least, certainly en- 
courages them to commit more of these crimes. 

In other words this ruling prevents the truth from coming out, even 
if it would come voluntarily. 

Law violators cannot be rehabilitated by hiding the truth or en- 
couraging them to do so, but I fear that that is what the Mallory rulin 
does. It takes confession, repentance, and a desire to be rehabilitated, 
plus the help of society to reform the criminal, and make him a good 
citizen. Law enforcement and an adequate and potent judicial system 
are basic requirements for the welfare of every man, woman, and child 
in the city. 

There are those who would overthrow this great Government and 
one of the first things they would do would be to break down law en- 
forcement. The Mallory ruling and the Durham ruling and these 
other rulings have weakened law enforcement. I say that I believe 
that it behooves us all not to render aid and comfort to’ those who 
would break down law enforcement and overthrow our Government, 
even if it is not so designed. 

Crime has risen to astronomical figures in this country. A vicious 
crime is committed on an innocent victim every 15 seconds; $14 is 
spent on crime for each dollar spent on churches; and almost $2 is 
spent on crime for each $1 spent on schools. Corruption from within 
has been the downfall of many great empires in the past, and so we 
are just as serious when we ask for remedial legislation in behalf of the 
public, as was Gen. Billy Mitchell when he asked for planes, and 
all the would-be experts criticized him. 

Now, we have some who are trying to punish the police, but instead 
are abandoning the public to the criminal element. Some who are 
playing politics with the public safety, and others who have a selfish 
interest, for which they are willing to relegate the police and Federal 
agents to the status of guards and process servers. To those who 
think they are pleasing certain minority groups, I will say this—I 
have worked with some of these groups myself and I will assure them 
that these people are smarter than they may think, and are good citi- 
zens who are for good law enforcement and, furthermore, they know 
that these criminals are no respecters of persons, and that they commit 
a large percentage of their crimes against these very groups. I predict 
that this plan will boomerang. 

Mr. Starman. What plan is that? 

Mr. Scorr. I said those who think they are gaining something by 
pleasing minority groups on this and those who have selfish interests 
against remedial legislation. But one witness who was here last week 
knows the law, is dedicated, able, and just. He had the fortitude, 
moral stability, and courage to come here and give you the true facts. 
I refer to Judge Alexander Holtzoff. 

Crime was reduced by this department by 35 percent between 1953 
and June 30, 1957. But, immediately after the Mallory decision it 
began to rise in all categories, and, within 7 months had risen enough 
to almost cover the gains we had made in the first 6 months of 1957. 
Among these cases which happened during this time were street 
robberies, which rose about 20 percent during these 7 months, and the 
crime of assault upon the victims of these robberies rose by 29 percent. 
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Now I feel that these criminals have learned that if they can knock 
down these victims of street robberies, grab their pocketbooks, etc., 
without permitting the chance of identification, that they feel now 
that they are always safe from detection. It stands to reason that 
these decisions have some bearing in view of the fact that these crimes 
increased immediately after the decisions. 

We might well assume that had this great deliberative body, the Con- 
gress, undertaken consideration of a suggested modification of rule 5 
(a), that all of the ill effects that I have outlined to you would have 
been considered and weighed carefully against any eee benefits 
which the proponents of the change might allege. The Court does not 
have at its disposal the machinery to gather practical and expert 
information of the social impact of its contemplated action, as does 
the Congress. 

I appreciate your interest in this matter, so important to the com- 
munity, and I thank you very much for your kind attention. 

Senator Lancer. Mr. Witness, you are familiar with the constitu- 
tional provision that if a man is arrested he does not have to be a 
witness against himself. You are familiar with the fact that when 
you arrest a man, you can’t make him talk? 

Mr.Scorr. Absolutely. 

Senator Lancer. The man whom you arrest can go in and if he keeps 
his lips sealed, that is all right. 

Mr. Scorr. Oh, I understand that, sir. We do not have any idea of 
any force, coercion, or anything like that; we are merely speaking of 
the time element. 

Senator Lancer. All these cases you mentioned are cases where the 


defendant finally talked ? 


Mr. Scorr. Where the confessions were given within a reasonable 
time. 

Senator Lancer. He didn’t have to talk at all unless he wanted to. 

Mr. Scorr. He did not, no, sir; but, Mr. Chairman, when they are 
confronted with damaging evidence and information from other wit- 
nesses, they make that ee to try to help themselves or to 


cores their position. That is why they do it, and sometimes they 
do by that. 

Senator Lancer. Well, as county attorney of my county and attor- 
ney general of the State, I know the State had unlimited money to 
go after a fellow they wanted to go after. If the State can’t convict 
a man unless they put him under the lights for 3 or 4 hours, unless 
they rely upon the fact that they have some poor fellow who doesn’t 
know he doesn’t have to talk, the State is in a pretty bad way. 

Any questions ? 

Mr. Starman. No. I think you have covered it well, Mr. Chairman. 

Mr. Scorr. Mr. Chairman, I wasn’t advocating that, if I may say so. 

Senator Lancer. I beg your pardon ? 

Mr. Scorr. I say I wasn’t slenenieen any coercion whatsoever. 

Senator Lancer. Well, I have seen innocent men sent to penitenti- 
aries, and as far as I am concerned, I believe in giving a man the benefit 
ofthedoubt. I don’t believe in coercing a man and bickering with him. 

Mr. Scorr. I don’t either, sir. 

Senator Lancer. I can understand pretty well the attitude of the 
Supreme Court in this decision. 

hank you very much, sir. I am mighty glad to have seen you. 
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Mr. Scorr. Thank you, sir. 
Senator Lancer. Call the next witness. 


Mr. Starman. Mr. George L. Hart, chairman of the Council on 
Law Enforcement of the District of Columbia. 


STATEMENT OF GEORGE L. HART, JR., PRACTICING ATTORNEY. 


CHAIRMAN, COUNCIL ON LAW ENFORCEMENT OF THE DISTRICT 
OF COLUMBIA 


Mr. Harr. Mr. Chairman, my name is George L. Hart, Jr. I appear 
here this morning as chairman of the Council on Law Enforcement 
of the District of Columbia, at the written invitation of this com- 
mittee. 

The Council of Law Enforcement was created by an act of Congress 
approved June 29, 1953. This act will be found in our 1951 Code 


Supplement, title II, section 1901. The council is charged by Congress 
with the following duties: 


The council shall make a continuing study and appraisal of crime and law 
enforcement in the District, and shall make a report to the Senate and the 
House of Representatives at the beginning of each regular session of Congress. 

Mr. Chairman, I would like to answer a question Mr. Slayman asked 
of Chief Scott, if I may at the outset, relating to whether or not the 
Federal Rules of Criminal Procedure are rules of the Supreme Court 
or if they are the will of the Congress as expressed in the statute. The 
background of this is that Congress authorized the Supreme Court to 
prepare rules. The Supreme Court, in turn, appointed an Advisory 
Committee to prepare these rules and submit them to the Supreme 
Court. This was done, and they were submitted to the Court and 
approved. They were then submitted to the Supreme Court and ap- 
proved, and it seems clear that the Court itself recognizes these rules 
as being an enactment of the Congress. 

In two places in the Mallory decision, at page 4, the Court says this: 

In order adequately to enforce the congressional requirement, prompt arraign- 


ment, it was deemed necessary to render inadmissible incriminating statements 
solicited from defendants during a period of unlawful detention. 


Again on the same page the Court said: 


The requirement of rule 5 (a) is part of the procedure devised by Congress for 
safeguarding individual rights— 


et cetera. 

I think it is clear from that that these are congressional enactments 
and that the Supreme Court, in the Mallory case, deemed that it was 
interpreting the will of the Congress. 

Now, Mr. Chairman, I have prepared a brief statement here which 
I can submit for the record. I can summarize it or not summarize it, 
the time being so late, and I know you have many other witnesses. I 
‘an submit it, if you like. 

Senator LANGER. Please summarize it, and we will file the statement 
and have it printed in full. 

(The statement reads as follows :) 


STATEMENT OF GEORGE L. Hart, Jr., CHAIRMAN, COUNCIL ON LAW ENFORCEMENT OF 
THE District OF COLUMBIA 


I am appearing here this morning as chairman of the Council on Law Enforce- 
ment of the District of Columbia, and at the written invitation of this committee. 
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The Council on Law Enforcement was created by an act of Congress, approved 
June 29, 1953. This act may be found in the District of Columbia Code, 1951, 
title 2, section 1901. 

The council is charged by Congress with the following duties : 

“The council shall make a continuing study and appraisal of crime and law 
enforcement in the District, and shall make a report to the Senate and the 
House of Representatives at the beginning of each regular session of Congress.” 

On July 26, 1956, the council appointed a special subcommittee to study the 
McNabb ruling, and related cases, and their effect on crime and law enforcement 
in the District of Columbia. 

After a year of study, the subcommittee concluded that in the Federal courts 
it was not clear whether a confession obtained after arrest and before arraign- 
ment would be excluded for this reason alone or whether aggravated circum- 
stances were required beyond the mere detention. It further appeared to the 
subcommittee that in every 1 of the 48 States, a confession deemed to be volun- 
tary would not be excluded simply because it was obtained after arrest and 
before arraignment. 

While the subcommittee was continuing its study, and on June 24, 1957, the 
Supreme Court handed down its decision in the Mallory case. 

The Mallory decision left no question but that the rule in the Federal courts 
is that any confession obtained by the police after arrest and before arraign- 
ment will be excluded from evidence simply because it was obtained during this 
period, and that no aggravating circumstances were required to make the con- 
fession inadmissible. 

Further study by the subcommittee indicates that not a single one of the 48 
States has followed the Mallory decision. 

It is clear that the Supreme Court in the Mallory case based its decision 
on the Court’s interpretation of the will of Congress and not on any constitutional 
grounds. 

It is our belief that criminal procedure and criminal laws should be so de- 
signed as to obtain a balance between the rights of individuals and the rights of 
the public. This balance is not easy to achieve. 

It is our opinion that the Mallory rule throws this balance very heavily in 
favor of the individual and against the public. 

It is also our opinion that the Mallory rule affects law enforcement in the 
District of Columbia much more seriously than in any other section of the 
country. The reason for this is that in the States, practically all crimes of 
violence—murder, rape, and aggravated assault—are prosecuted in the State 
courts where the Mallory rule has no application, whereas in the District of 
Columbia these crimes are all prosecuted in the Federal court where the Mallory 
rule does apply. 

In these serious crimes against the person, eyewitnesses are rare and physical 
evidence sufficient to prove guilt beyond a reasonable doubt is all too frequently 
lacking. One of the tools which the police have used in this country from its 
founding, and before, has been intelligent interrogation. 

Until the McNabb case was decided the sole test as to whether or not an 
admission or confession was admissible was the voluntary nature there. Elapse 
of time between arrest and arraignment was a valid consideration in deter- 
mining the voluntary nature of the confession, but it was not a ground in itself 
for excluding the confession. 

In barring all interrogations between arrest and arraignment, the Court 
has deprived the police in serious crimes against the person of one of their 
most effective tools. 

The public has a deep and personal interest in law enforcement. Its interest 
lies in the protection of the innocent and in the punishment of the guilty: 
its interest is not served by artificial rules which have the effect of releasing 
the guilty on purely technical grounds, unconnected with individual rights 
guaranteed by the Constitution. 

It has been said by many that the Mallory rule is necessary to protect a 
person from giving testimony against himself. Until Mallory no one seriously 
maintained that a person could not give testimony against himself. What 
our Constitution provides, and the right secured to every individual, is that 
he shall not be compelled to give testimony against himself. The constitutional 
protection is against compulsion—not the voluntary giving of testimony on 
simple interrogation. 

The rationale of the Supreme Court decision seems to be that it is known 
that on occasion the police have abused prisoners while interrogating them 
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after arrest and before arraignment, and, therefore, to put a stop to any 
possible abuse, no admission or confession made during this period will be 
admitted, however voluntary its nature. I doubt the wisdom of disciplining 
the police in this way. Police who abuse prisoners and violate the law should 
be punished under the criminal law and removed from the police force. To 
use the possibility, not the actuality, of such illegal police conduct as a reason 
for releasing guilty persons does not appear to be in the public interest. 

I have heard it argued that the Mallory rule prevents the police from arrest- 
ing or holding a suspect on mere suspiction. Such is not the case. It was 
well settled long before Mallory that it was illegal to arrest or hold a suspect 
on mere suspicion. It has long been well settled that there must be probable 
cause before a suspect is arrested for a felony. This rule will exist with or 
without Mallory. What Mallory does say is that where a person is arrested 
on probable cause any statement which he makes thereafter and before arraign- 
ment will be inadmissible at his trial. 

It has been said that every suspect should be warned of his rights before 
he is questioned. This has never been the law in this country, but certainly 
it is not an unreasonable provision. If it is felt that in this day and age 
people are arrested who do not know their constitutional rights, then let us 
provide by statute that before the police question a suspect, either before or 
after arraignment, that they should first advise him of his rights. But this 
provision should also be coupled with a provision that where a person has 
been so warned and thereafter makes a voluntary statement, that the statement 
shall not be inadmissible solely because made after arrest and before arraign- 
ment. 

Under the Mallory rule a person arrested on probable cause must, in the 
language of the Court, be arraigned “as soon as possible.” The Court has 
said that— 

“Provisions related to rule 5 (a) contemplate a procedure that allows arrest- 
ing officers little more leeway than the interval between arrest and the ordinary 
administrative steps required to bring a suspect before the nearest available 
magistrate.” 

The effect of this is that in every case where there exists probable cause to 
believe a person has committed a felony, that person must be arraigned as 
soon as possible after being arrested. 

Each of us knows of many cases where, due to mistaken identity, or other cir- 
cumstances, there exists probable cause to believe an innocent person guilty of 
a felony. Where such probable cause exists the police must make an arrest 
or run the risk of allowing a felon an opportunity to flee or to commit other 
crimes. Before Mallory, the police, after an arrest, could interrogate such a 
person and investigate for a reasonable time prior to arraigning him. Quite 
frequently such interrogation and investigation resulted in establishing the 
person’s innocence and he was released with no public record of his having 
been arraigned for a felony with its consequent adverse publicity. This course 
is no longer possible. Such person must be publicly arraigned and a permanent 
record established of his arraignment. Thereafter interrogation and investiga- 
tion may establish his innocence and he will be released, but the record of his 
arraignment will stand forevermore. 

It has been suggested that such cases can be avoided by the police not making 
arrests on probable cause but only where they have evidence sufficient to es- 
tablish guilt beyond a reasonable doubt. While such a procedure might well 
protect the innocent where there is probable cause to believe them guilty of a 
crime, it would certainly increase the number of fugitives manifold and result 
in a large increase in serious crime. 

I have heard no one seriously contend that reasonable interrogation, without 
duress, between arrest and arraignment is likely to result in an innocent 
suspect confessing to a crime which he did not commit. Certainly I do not 
believe that such interrogation is likely to produce such a result. Those who 
support the Mallory rule appear to assume that such interrogation will elicit 
eonfessions only from the guilty, still they feel such a result to be bad. I can- 
not agree with this thought. I feel that a voluntary confession from one guilty 
of a crime is certainly not contrary either to that person’s individual rights 
guaranteed by the Constitution or to the public interest. 

It appears to me that the net result of the Mallory rule is to give added 
and unneeded rights to the guilty and to penalize the innocent. 











138 CONFESSIONS AND POLICE DETENTION 






I believe that this matter could be put in balance by requiring the police to 
warn a suspect of his rights at the time of his arrest, and, where this is done, 
to admit admissions and confessions of a voluntary nature thereafter made. 

Mr. Hart. Well, Mr. Chairman, for the Law Enforcement Coun- 
cil this is not a new problem. In July 1956, we appointed a sub- 
committee to study the McNabb ruling and related cases. This was 
a year before Mallory. We made an extensive study of all of the 
cases in the Supreme Court and all of the Federal circuits and in all 
of the States. Our conclusion, after a year’s study, was that the 
rule in the Federal courts was not clear. 

You had 4 cases, the McNabb case, the Anderson case, the Mitchell 
case and the Upshaw case, and when you put those 4 cases together, 
there was language which seemed to indicate that time alone was 
enough to throw out a confession. There was other language which 
seemed to indicate that aggravated circumstances were required and 
at least insofar as our study was concerned, up until Mallory, we 
could not determine what the actual Federal rule was. It did ap- 
pear clear that in all of the 48 States voluntary nature of a confes- 
sion alone adjudged its admissibility or determined its admissibility. 

Now in June 1957, while we were still studying this decision, the 
Mallory decision came down. That decision, in our opinion, makes 
it clear that time alone is sufficient to eliminate—time between arrest 
and arraignment—or throw out a confession and that no aggra- 
vating circumstances are required to throw this confession out. 

Further, our study to the present time indicates that not 1 of the 
48 States has followed the Mallory decision. 

I have already covered that the Supreme Court in its decision based 
its decision on the interpretation of the will of the Congress. Now it 
is our belief that criminal laws and criminal procedures should be so 
designed as to obtain a balance between the rights of individuals and 
the rights of the public. This is not an easy balance to achieve. 

Our study would indicate that the Mallory decision throws this 
balance in favor of the individual and against the public. 

Mr. Starman. Mr. Hart, could you put your study in the record 
or submit it so we could have it ? 

Mr. Hart. I have submitted a copy of all of the laws which we 
gathered together to your committee, and I was asked this morning if 
we had any objection to it going in the record, and we certainly do 
not. Weare very happy to have it goin the record. 

(The material referred to may be found in the appendix beginning 
on p. 193.) 

Mr. Starman. Thank you. 

Mr. Hart. The Mallory decision, Mr. Chairman, affects the Dis- 
trict of Columbia much more seriously than any other Federal juris- 
diction. The reason for that is this, that in the States practically 
all violent crimes against the person are crimes which are tried in 
the State courts, where the Mallory rule does not apply. These are 
crimes such as murder, rape, and aggravated assault. In the District 
of Columbia all felonies are Federal offenses. Therefore, those types 
of crime are tried here under the Mallory decision. 

Now in these serious crimes against the person, witnesses are seldom 
available and physical evidence is likewise not too often available. 
One of the tools which the police have used in this country since its 
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founding and before has been intelligent interrogation. Until Mc- 
Nabb the sole test of a confession gotten by this interrogation was the 
voluntary nature of that confession. The Mallory case changed that 
and puts the passage of time alone as a part to it. We believe that the 
public has a deep interest in law enforcement and its interest lies in 

rotection of the innocent and the punishment of the guilty. We don’t 

lieve that that interest is served by artificial rules which have the 
effect of releasing guilty persons on purely technical grounds. 

Senator Lancer. How long would you hold them—a day, a week, a 
month, 2 months? 

Mr. Harr. Mr. Chairman, I would interpret the rule which says 
“without unnecessary delay” as a reasonable time. I would leave it to 
the courts and the jury, under the circumstances of the particular case, 
to determine what might be a reasonable time. I should think there 
would be cases where an hour would be reasonable and longer would 
be unreasonable. I would think there were cases where 12 hours might 
be reasonable. I could conceive of no case where several days would 
be reasonable—at least I can conceive of none—and I think that where 
you get into an unreasonable time, the time element alone—well, the 
time element alone should always be considered in the question of 
whether a confession is voluntary. 

A strict rule providing for, say, 12 hours, as some have suggested, I 
think, would be unfair to many defendants because I think 12 hours 
could well be an unreasonable time in specific cases. 

Now the rationale 

Senator Lancer. Wait just a moment, if you will pardon me—— 

Mr. Harr. Yes, sir. 

Senator Lancer. I got the impression from what the last witness 
said that if there are 3 or 4 people arrested in a conspiracy, that they 
might want to keep 1 man in jail while they looked up the other men 
charged in the conspiracy. That might take 24 hours, it might take 
36 hours. Now in this kind of a case, would you advocate the man 
being held? 

Mr. Harr. No, sir; I would not. I can conceive of almost no cir- 
cumstance where it would be proper to hold a man more than a few 
hours. You might take a case—perhaps this is an example: Let’s 
suppose that a witness Ree rer identified a person. She comes in 
and complains to the police and makes a sworn statement that Dr. X 
raped her. There I think you certainly have probable cause for 
arresting Dr. X. Dr. X comes in and says that at this particular 
time I was playing bridge with three other people. It turns out that 
those three other people are in San Francisco. It might take 6, 8, or 
10 hours to get telegrams back and forth and check that alibi. It 
seems to me under that circumstance that would be justified and if the 
alibi were checked out, then, of course, the doctor would be released 
without the publicity of arraignment. But I think each case has to 
be judged on its own particular facts and some States, for example, 
I believe, provide 24 hours or, on a weekend, the whole weekend. 
That to me seems unreasonable. 

Senator Lancer. Take the San Francisco case you mentioned. 
Supposing you had to take the witness back. That takes, say, 36 hours. 
Would you also hold him for the purpose of identification ? 
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_ Mr. Harr. No, sir. I think in that instance, through the police 
in San Francisco, it would be perfectly possible to check within a few 
hours with the witnesses and if they said certainly Dr. X was play- 
ing bridge with them on that occasion, the man should be released, 
or if they didn’t believe it, he should be arraigned within a few hours. 

Senator Langer. I gather from your testimony that you want, say, 
12 hours, that 12 hours, in your opinion, would be a reasonable time. 

Mr. Hart. No, sir; I do not say that. I say that I think in many 
instances 12 hours would be an unreasonable time. I think 12 hours 
could be too long in many cases. I believe that each case should 
stand on its own particular circumstances. But without trying to put 
& maximum limit on it, I could say I can conceive of no case where 
24 hours would be a reasonable time. I can conceive of none. But 
I can conceive of many cases where I think 12 would be an unrea- 
sonable length of time. 

I think some discretion and judgment must be allowed to the courts 
and juries in these cases. 

Mr. Starman. Isn’t that the situation now, the Court telling us 
what is an unnecessary delay ? 

Mr. Harr. Mr. Slayman, if I understand the decision correctly, 
the Court said that you may not ask the prisoner any question what- 
ever except his name and address—necessary information for book- 
Meee the time he is arrested and the time he is arraigned. 

Mr. Starman. Do you think that is what Mallory holds? 

Mr. Harr. That, in my opinion, is what Mallory oe 

The Court uses two phrases, one “as quickly as possible.” Now 
that is only modified by another statement which says, “the police 
have no more leeway than the time necessary for the administrative 
steps necessary for arraignment,” and that means to me that when a 
man is arrested, he must be taken as quickly as is physically possible 
to a police station and there booked, having asked him his name and 
address, which may be necessary for this booking, and then he must 
be taken as quickly as physically possible before an arraigning magis- 
trate and if any question is asked him during that interval, that 
question shall be eliminated. 

Now there are judges of our court who have so interpreted it. One 
judge held that 25 minutes was too long; another held that 35 minutes 
was too long. 

Mr. Stayman. And another held 70 minutes was all right. 

Mr. Harr. Yes, sir. I must say, although I have great respect for 
that judge, I disagree with his opinion. 

Mr. Stayman. You think 70 minutes was too long? 

Mr. Harr. Under the Mallory decision, yes. I think 5 minutes is 
too long under the Mallory decision. 

Mr. Starman. Mr. Hart, you are a practicing attorney, and you 
may soon be on the bench yourself. Don’t you think that the Mareey 
case deals with specific charge, a specific set of facts, and that any suc 
conclusion as you are drawing about “as quickly as possible” does not 
square with the particular set of facts in the particular case of Mal- 
lory ¢ 

Mr. Hart. No, sir. Of course, each of us lawyers may interpret 
cases differently. We have to interpret them in our best judgment and 
as sincerely as we see them. As I say, we have been studying this 
whole matter now for almost 2 years and while prior to Mallory I 
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thought there was some considerable question about it and aggra- 
vated circumstances might be required in view of the four cases men- 
tioned and interpreted together, as I see Mallory, the Supreme Court 
has instructed every trial judge in a Federal jurisdiction that any 
admission or confession obtained between arrest and arraignment 
must be excluded from evidence, and I am not alone in that interpre- 
tation. I can say this: That if another interpretation is possible, then 
I think that so many people feeling that it is not, the Congress should 
make clear just what its will is in that regard. 

Senator Lancer. Thank you very much. 

Mr. Harr. I have some more here which can be well covered, sir, 
in the written statement which I will leave with you. 

Thank you very much, Senator. 

Senator Lancer. Thank you for coming over. We deeply appre- 
ciate it. 

Mr. Stayman. The next witness is Mr. Ferman, and Mr. Ferman has 
said Mr. Silard may appear next because Mr. Silard has been suffering 
from the flu. I hope he is well enough to go on. 

Mr. Smarp. Thank you, sir. 


STATEMENT OF JOHN SILARD, ATTORNEY, AMERICANS FOR 
DEMOCRATIC ACTION 


Mr. Smarp. Mr. Chairman, I am here on behalf of Americans for 
Democratic Action, who feel that the most important function served 
by the Mallory decision has been to focus public attention on lawless 
law enforcement in the District of Columbia. 

The amazing and shocking fact which emerges from Mallory is that 
the District police are continuing today to hold suspects in secret and 
lengthy interrogations without arraignment although the Supreme 
Court as long ago as 1943, and the Congress, as long ago as 1944, un- 
equivocally required suspects to be taken before a committing magi- 
strate without any unnecessary delay. And the hue and cry by the 
District police points up another unhappy truth: those who violated 
the law for 15 years demand continued power to arrest innocent 
persons for questioning without real cause to believe them guilty, and 
continued power to extort confessions from American citizens by 
keeping from them the knowledge that they need not become their own 
accusers. 

Mr. Chairman, I think I have an answer to a question you asked a 
police official testifying this morning. It cannot be doubted that the 
police are refusing to comply with the requirements of rule 5 for the 
very purpose of keeping from these suspects knowledge of the fifth 
amendment rights, and this information, Mr. Chairman, comes from no 
less an authority than a decision of the Court of Appeals, a unanimous 
decision of the Court of Appeals of the District of Columbia of 
May 3, 1956, in the case of Clarence Watson v. United States. I will 
read two sentences of that decision : 


The police undoubtedly knew that once the appellant was presented to a 
committing authority, they are obliged to file a complaint. But then appellant 
would have received the benefit of rule 5 (b) and the police were not yet through 
with him. The attitude, the purpose, could not better be shown than by the 
Government argument to the jury. The prosecutor said: “They say why didn’t 
we put him downstairs [in the cell block] and call him back the next morning?” 
Why? We would find the place crawling with attorneys telling him “You don’t 
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have to talk to the police.” Thus, as in the Upshaw case, it is clear that the 
appellant was not arraigned, and, on the contrary, was illegally detained * * * 
“for the very purpose of securing these challenged confessions.” 

Here we have, Mr. Chairman, an assistant United States attorney 
in open court saying that the Government cannot comply with rule 5 
because it fears that these attorneys will come up—the place will be 
crawling with attorneys telling the accused that he doesn’t have to talk 
to the police. Now that, Mr. Chairman, I submit is as shocking a 
violation of the fifth amendment language and spirit as you could 
want. 

Now, Mr. Chairman, there is no occasion for Congress to concern 
itself with the frivolous demands that is should rewrite the law to 
permit lawless practices of mass arrest and incommunicado interroga- 
tion to continue in the District of Columbia. All the Supreme Court 
did in the McNabb and the Mallory cases was to make effective the 
4th and 5th amendment rights which Congress has unequivocally 
preserved in Federal rule 5—that without any delay, those arrested are 
to be taken before the Commissioner and advised of their constitutional 
rights to silence, counsel, and preliminary examination and hearing on 
the issue of probable cause, and informed of the charge against them. 

If the District police can no longer apprehend and convict except by 
denying to the citizens these basic constitutional rights, there is truly 
something essentially wrong with the law enforcement in the District. 
Whatever be the root of the problem, certainly the answer cannot be 
the surrender of sacred constitutional rights to silence, and to a hear- 
ing on the issue of probable cause, and by empowering the police to 
question people incommunicado and obtaining statements from persons 
kept ignorant of their right not to be made their own accuser. Indeed, 
Mr. Chairman, in Mallory the Supreme Court did no more than what 
the Congress itself has deemed essential. I refer to the 1950 adoption 
by the Congress of the Uniform Code of Military Justice, wherein, in 
article 31 of the Code it adopted the English practice for the first time 
in any Federal jurisdiction—that before any suspect is questioned by 
anyone he be advised by his interrogator that he need not make any 
statement, that any statement he may make may be used in evidence 
against him and that his silence is not incriminating. 

_ The Mallory decision is a step in that same direction, for by enfore- 
ing the prompt arraignment requirement of rule 5, it assures that a 
suspect will not be forced to confess before they are told by the Com- 
missioner that they need not do so. This is a most important right, 
and Congress recognized that in making it the rule in the military, 
for the constitutional privilege against self-incrimination can be nulli- 
fied if persons are led to confess by repeated insinuations of police 
that their silence is incriminatory. This is the stark reality of the 
psychological third degree employed by interrogators they continually 
tell their suspect “You had better talk.” Now that continued assertion 
that “You better talk, you better cough up, what is the story,” becomes 
a misrepresentation of their constitutional rights if it is coupled with 
their ignorance of the fact that their silence does not incriminate 
them. And this is the most important aspect of the Mallory rule, in 
my opinion, which was preserved by Congress in the enactment of 
article 31 of the Uniform Code of Military Justice, and which 
Senator Morse has suggested in sponsoring Senate bill 3325 at the 
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present session might be extended to all Federal officials, including 
those in the District of Columbia. 

Now, Mr. Chairman, the District police who have just recently 
arrested 89 innocent persons for a crime not committed, want to retain 
that undemocratic and truly un-American method of solving crime. 
There can be no other interpretation which will explain their insist- 
ence that Mallory forces them to arraign innocent persons. If the 
District police will cease arresting persons whom they have no prob- 
able cause to believe guilty, they will not have to arraign a single 
innocent man. Other Federal law-enforcement agencies, such as the 
FBI, arrest only those who are really suspect, rather than indulging 
in mass arrest and secret interrogation before arraignment. 

This Constitutional Rights Subcommittee can most appropriately 
undertake investigation of the practice of mass arrest and secret inter- 
rogation in the District, for these are the very evils experienced in 
colonies under privately issued rules, against which specific consti- 
tutional amendments were adopted 160 years ago. It might be noted, 
Mr. Chairman, that the very last sentence of the Mallory decision 
brings this home eloquently. The Court said there: “It is not the 
function of the police to arrest at large and to use an interrogation 
process at police headquarters in order to determine whom they should 
charge before a committing magistrate on probable cause.” 

Probable cause comes first and not last. That is what the fourth 
amendment said and that is what the Congress implemented in rules 
4 and 5 of the criminal rules. 

May I say, also, Mr. Chairman, that the Watson decision, from 
which I read at the opening of my remarks, I have here and I would 
like to submit it for the record. 

Senator Lancer. It will be filed and made a part of the record. 

(The decision referred to is as follows:) 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12675 
CLaRENCE FE. Watson, JR., APPELLANT, 
v. 


Unitep States or AMERICA, APPELLEE. 


Appeal from the United States District Court 
for the District of Columbia 


Decided May 3, 1956 


Mr. Jerome Powell (appointed by this Court) for ap- 
pellant. 


Mr. Lewis Carroli, Assistant United States Attorney, 
with whom Messrs. Leo A. Rover, United States Attor- 
ney at the time record was filed, and Frederick G. Smith- 
son, Assistant United States Attorney, were on the brief, 
for appellee. 


Before Prerryman, Dananer and Bastian, Circuit 
Judges. 


Danauer, Circuit Judge: On April 22, 1955, appellant, 
after a second trial, was sentenced to death by electrocu- 
tion. He had been convicted on four counts of an in- 
dictment, the first count of which charged that on July 
5, 1953, appellant “purposely and with deliberate and 
premeditated malice murdered Alyce O. Taggart by 
means of striking her about the head and body with a 
blunt instrument.” The second count charged commis- 
sion of the murder “purposely” while in the perpetration 
of a housebreaking; the third count charged the same 
murder “while attempting to perpetrate a rape.” The 
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fourth count specifically charged commission of the house- 
breaking which was included under count 2. The jury 
disagreed at the first trial. 

Appellant at the time of the alleged otfenses was a 
19-year-old colored boy, employed as a handyman in a 
shoe shop at the Pentagon building. Miss Taggart had 
been beaten to death during the early morning hours of 
July 5, 1953. A duckpin found near the body was as- 
sumed to have been the weapon used in the commission 
of the murder. There was evidence that on the evening 
of July 4, 1953, there had been on a desk in the decedent’s 
room some money and church envelopes which were miss- 
ing the following day. There was no other evidence of 
theft, in fact the Government conceded at the trial that 
a wrist watch on the wrist of the deceased woman had 
not been disturbed. According to admissions by the ac- 
cused, he had entered the victim’s room via a door from 
the Scotts Hotel hallway, but had made his escape 
through a window after removing a screen. Despite an 
exhaustive search, and notwithstanding the bloody condi- 
tion of the corpse, the only fingerprints police could find 
were bloody fingerprints on a book beneath the body of 
the victim. They were not the fingerprints of the ap- 
pellant and they were never identified. Pursuant to un- 
disclosed information, Chief of Detectives Scott and 
three other police officers went to appellant’s apartment 
on July 17, 1953. When appellant returned from work 
at 6:40 P.M., he was arrested, taken to headquarters 
about 7 P.M. and was fingerprinted. Commencing about 
8 P.M. and for some 45 minutes, appellant was interro- 
gated by police. Questioned again, commencing about 11 
P.M., appellant was produced at a police “line-up” some 
time before midnight. Intermittent questioning was re- 
sumed about 12:30 A.M. Appellant was put through a 
lie detector test which was concluded about 3 A.M. Up 
to about 3:15 A.M. on the morning of July 18th, appel- 
lant denied any connection with the crimes here in ques- 
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tion but shortly thereafter admitted his guilt. He then 
made a full oral confession which was completed about 
4 A.M., according to the testimony. Thereupon appel- 
lant was taken to the office of the Homicide Squad where 
he slept in a swivel chair until 7:30 A.M. Shortly after 
awakening, perhaps about 8 A.M., appellant, it was tes- 
tified, repeated to Captain Felber of the Homicide Squad 
his previous oral confession. We have adduced this sum- 
mary sufficiently to supply background for the appel- 
lant’s claims of error which will now be discussed, but we 
will advert to yet other facts in due course. 

1. Appellant claims the trial court should have accorded 
him the test for insanity as outlined in Durham v. United 
States, but we there made it clear that the Durham rule 
was to be applied prospectively. As a result of exami- 
nations conducted within a few days of appellant’s ar- 
rest, psychiatrists engaged by the Government advised 
the United States Attorney that appellant was compe- 
tent to understand the nature of the proceedings against 
him and to assist counsel in the preparation of his de- 
fense, and that he was not insane on July 5, 1953. Ex- 
amination of appellant's testimony of record confirms 
such conclusions, so far as the written word can justify 
acceptance of the doctors’ reports. Still, on a new trial 
there should he a determination of competency, to be 
noted of record, pursuant to statute.’ 

2. Appellant next urges as error the denial of his mo- 
tion for mistrial, grounded upon a question asked in 


194 U.S. App. D.C. 228, 214 F. 2d 862 (D.C. Cir. 1954). 


2See Pub. L. No. 313, Act of Aug. 9, 1955, 69 STAT. 609, 
D.C. CopE § 24-301 and, so far as applicable, 18 U.S.C. § 4244 
(1952); Gunther v. United States, 94 U.S. App. D.C. 248, 
215 F. 2d 493 (D.C. Cir. 1954). The file disclosed no order, 
merely a docket entry to indicate, the granting of a defense 
motion for mental examination. Nor does there appear to 
have been a judicial determination of the competency of the 
accused to stand trial. 
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eross-examination and appellant’s reply, italicized in the 
following excerpt: 


“ 


* * * Lieutenant Sullivan gave you a fair 
understanding, didn’t he? 

“A. Yes, but in my opinion he was a little harsh. 

“Q. You knew you were in there charged with 
first degree murder, didn’t you? You weren’t going 
to be molycoddled. 

“A. I didn’t know whether I was charged with 
first degree murder or not. 

“Q. You knew at that time that you were charged 
and subsequently convicted, were you not, of the 
rape of Althea Dixon on May 1, 1953, in the 1700 
block of P Street, Northwest, isn’t that correct? 

‘‘A. That is correct.” 

Then, the prosecutor asked the following ques- 
tion (R. 548): 

" That is just a short distance away from the 
Scotts Hotel isn’t it? 

“A. A matter of four or five blocks, I guess.” 
(Emphasis supplied.) 


While cross-examination as to appellant’s prior con- 
viction was permissible to impeach his credibility, the 
interpolation of the challenged question and answer bor- 
ders on prejudicial error. We need not so decide. No 
objection was voiced at the time. Had it been promptly 
made, the trial judge could have instructed the jury to 
disregard and to give no weight to the question and the 
answer. Indeed, the prosecutor could have been admon- 
ished to the end that all possible adverse effect could 
have been dispelled from the mind of the jury, if the 
circumstances were deemed to call for such treatment. 
The question and answer here, however, seem to have 
been part of a rapid-fire series designed to demonstrate 
the falsity of appellant’s testimony and thus to impeach 
his veracity, and not to have been intended insinuatingly 
to link appellant with another charge of rape committed 
by him in the vicinity of Scotts Hotel. We need say no 
more than this: even in the zeal of prosecution of an im- 
portant capital case, Government counsel must exercise 
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thoughtful restraint in framing his questions, having in 
mind possibly prejudicial error. Our observations will 
doubtless deter a repetition of such a question at a new 
trial. 

3. We pass now to the most crucial question presented 
here, completely critical indeed, since there was no evi- 
dence which placed the accused at the scene of the crime 
except such as came from the appellant himself in the 
course, or as a result, of his various oral admissions. 
The trial judge could properly have found that Watson 
had failed to discharge his burden of proving that his 
early morning admissions were inadmissible. The same 
may be said of appellant’s admissions to Captain Felber 
at 8 A.M. or shortly thereafter, on July 18, 1953. 

On the record before us, testimony of the accused as 
to his alleged beating prior to his early morning admis- 
sions seems totally incredible and to be the product of 
desperation, not to be unexpected, perhaps, in a case 
where a man weighs his words against his life. The 
police officers said to be implicated denied beating Wat- 
son, but particularly telling against him was the testi- 
mony of Dr. Murphy and Dr. Magruder. Not only did 
the doctors find no evidence whatever of beating, but 
Watson told Doctor Murphy he had been well treated by 
the police. Important corroboration of the police testi- 
mony concerning Watson’s early morning admissions 
came from a jail interrogator * who, on July 19, talked at 
length with the appellant who told the jail interrogator 
substantially the same version as was narrated by the 
police. 

Of course, we would not countenance the admission of 
evidence derived through the exercise of police brutality. 
As was the trial judge, we, too, are convinced that there 
had been no deprivation of constitutional rights. “So 
long as no coercive methods by threats or inducements 


* A classification officer who for jail records compiles the 
case history of each prisoner. 
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to confess are employed, constitutional requirements do 
not forbid police examination in private of those in law- 
ful custody or the use as evidence of information vol- 
untarily given.”* Reasonable inquiry was appropriate, 
despite information coming to the notice of the police 
as a result of which suspicion was fastened upon Wat- 
son. “The police could hardly be expected to make a 
murder charge on such uncertainties without further in- 
quiry and investigation.”* Before complaint of serious 
crime is levied, appropriate inquiry is certainly to be 
permitted, both in the interests of society and of the ac- 
cused himself, for gross wrong can follow from a charge 
improperly and improvidently filed against an innocent 
man.’ Thus, as of the hours so far mentioned, there was 
no “unnecessary delay,” nor was it shown that the ad- 
missions were the fruits of wrongdoing by the police. 
But by the time Watson had concluded his admissions 
to Captain Felber, a very different situation developed. 
Certainly by 9 A.M., from the lips of the accused him- 
self, the police were in possession of sufficient facts upon 
which they would have been fully justified in filing a 
complaint. However, they filed no complaint at 9 A.M. 
when the United States Commissioner might have been 
available. They filed no complaint at 10 A.M. when 
many of the judges in the District of Columbia might 
have been available. Watson was presented before no 
committing authority, then, or for many hours there- 
after. Had he been so presented, the committing au- 


* United States v. Carignan, 342 U.S. 36, 39 (1951). 


‘Id. at 44. 

5 See discussion, Tillotson v. United States, — U.S. App. 
D.C. —, — F. 2d —, slip opinion p. 7 (D.C. Cir. Feb. 14, 
1956). 


*There is no showing of record that the United States 
Attorney’s office was consulted at either of these mentioned 
business hours or, perhaps for many hours thereafter. The 
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thority could have advised Watson in accordance with 
the requirements of Rule 5(b).’ The Government cor- 
rectly observes in its brief: “Once a defendant is ar- 
rested and taken before a committing authority Rule 
5(a) requires the arresting officers to file a complaint 
against him.* Accordingly, proper police procedure must 
proceed with caution even prior to an arrest.” That is 
so. But the police knew at 3:30 A.M. that the accused 
had orally confessed. They explained their failure to 
prepare then a written confession reflecting the appel- 
lant’s admissions on the ground that “the members of the 
Homicide Squad were working on another assignment 
and were unable to reduce the statement to writing.” 
Moreover, they knew of the oral admissions before 9 


record before us is silent on the point beyond a stipulation 
that Watson was not arraigned until “between 2 and 3 
o’clock in the afternoon of July 18th.” 


"FED. R. Crm. P. 5(a) and (b) provide: 

“(a) An officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest without a 
warrant shall take the arrested person without unnecessary 
delay before the nearest available commissioner or before 
any other nearby officer empowered to commit persons 
charged with offenses against the laws of the United States. 
When a person arrested without a warrant is brought before 
a commissioner or other officer, a complaint shall be filed 
forthwith. 

“(b) The commissioner shall inform the defendant of the 
complaint against him, of his right to retain counsel and of 
his right to have a preliminary examination. He shall also 
inform the defendant that he is not required to make a 
statement and that any statement made by him may be used 
against him. The commissioner shall allow the defendant 
reasonable time and opportunity to consult counsel and shall 
admit the defendant to bail as provided in these rules.” 


® Excerpt from FED. R. CRIM. P. 5(a): “. . . When a 
person arrested without a warrant is brought before a com- 
missioner or other officer, a complaint shall be filed forth- 
with.” (Emphasis supplied.) 
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A.M. About that hour, Deputy Chief Scott arrived at 
headquarters. Once again, for some 30 minutes, appel- 
lant narrated the incidents of the crime. 

Instead of presenting the accused to a committing au- 
thority, the police handeuffed him to an officer. Then 
accompanied by the Deputy Chief, by the Captain of the 
Homicide Squad, by a police lieutenant, and three other 
officers, the appellant was taken to Scotts Hotel to re- 
enact the crime. And, still without the benefits of the 
provisions of Rule 5(b), the appellant carried out step 
by step, the series of actions which he said he had per- 
formed on the morning of July 5, 1953. He was then 
taken to his apartment where certain clothing was picked 
up, including a pair of trousers, the knee of which had 
been torn, as the appellant told the officers, as he climbed 
over the back fence when he left the scene of the crime. 
He was brought back to headquarters where, commencing 
at 11:55 A.M. the statements attributed to the appellant 
were reduced to a written confession, the typing of which 
continued until 2 P.M. 

The written confession was received in evidence over 
the objection of the accused, so the question before us 
turns on the applicability of Rule 5(a) and (b)® to the 
facts here presented. 

We have made it clear “that illegal detention before 
presentment to a committing magistrate, standing alone 
and without more, does not invalidate a confession made 
during its continuance, unless the detention produced the 
disclosure.” *° 


® Supra note 7. 


1 Allen v. United States, 91 U.S. App. D.C. 197, 202, 202 
F. 2d 329, 334 (D.C. Cir. 1952), cert. denied, 344 U.S. 869 
(1952) (cited “cf.” in Brown v. Allen, 344 U.S. 448, 476 
(1953) ); Pierce v. United States, 91 U.S. App. D.C. 19, 197 
F. 2d 189 (D.C. Cir. 1952), cert. denied, 344 U.S. 846 
(1952); cf. discussion in Tillotson v. United States, supra 


note 5, where there were no unreasonable delay and no 
coercion. 
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Application of the rule thus stated turns upon whether, 
on the facts of a particular case, there was such unrea- 
sonable delay in arraignment as would render detention 
illegal, and if the detention were shown by the appellant 
to be illegal, whether such detention produced the dis- 
closure. 

Unlike the admissions made prior to 9 A.M., July 18, 
1953, which we agree had been properly received, the 
written confession must be viewed in a very different 
light. It must be assumed that a committing authority 
was certainly available after nine in the morning. But 
there was no arraignment. The need to check into the 
factual background upon which a complaint might be 
based no longer existed. Reasonable cause for lodging a 
complaint was clear. The police undoubtedly knew that 
once the appellant was presented to a committing au- 
thority, they were obliged to file a complaint. But then 
appellant would have received the benefit of Rule 5(b), 
and the police were not yet through with him. The at- 
titude, the purpose, could not better be shown than by 
the Government’s argument to the jury. The prosecutor 
said: ‘‘They say why didn’t we put him downstairs [in 
the cell block] and call him back the next morning. 
Why? We would find the place crawling with attorneys 
telling him ‘You don’t have to talk to the police.’” Thus, 
as in the Upshaw case,” it is clear that the appellant was 
not arraigned, and on the contrary was illegally detained 
after 9 A.M., “for the very purpose of securing these 
challenged confessions.” We have no hesitancy in find- 
ing on this record that after 9 A.M. there was the “un- 
necessary delay” which conformity with the provisions 
of Rule 5(a) would have obviated. 

Moreover, the second of the two standards to be found 
in Allen v. United States and Pierce v. United States,” 


% Upshaw v. United States, 385 U.S. 410, 414 (1948). 
12 Supra note 10. 
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was met, for we cannot doubt that “the detention pro- 

| duced the disclosure.” The series of interrogations up 
| to and through the admissions to Captain Felber were 
| not shown to have been improperly procured, but they 
had their effect. They became part of the whole net 
which, cumulatively, taken with what happened after 9 
A.M., was thrown about the appellant, enmeshing him in 
duress, however subtly applied. Commencing at 9 A.M., 

the Deputy Chief of Police appeared. Once again the 
prisoner was caused to repeat his admissions. There- 
upon, handeuffed to a policeman, accompanied by five 
other police including high-ranking officers, appellant was 
eaused to reenact the crime. <A 19-year-old youth, se- 
questered from counsel or friends, surrounded by police, 
possessed of the knowledge that his earlier admissions 
had already implicated him, deprived of the warning 
advice which Rule 5(b) commands he shall have, over a 
period of hours reaching into two in the afternoon, con- 
fessed and signed a confession. Under the circumstances 
noted, that the developments during the detention after 

9 A.M. produced the written confession, we cannot doubt. 
Thus, the written confession was inadmissible in the 

light of Allen v. United States and Pierce v. United 
States * interpreting Rule 5, Fev. R. Crm. P., the cases “ 

and the principles to be derived therefrom. Once the 
trial judge decided, properly we think, that the require- 
ments of Rule 5 had been satisfied as to the oral admis- 


18 Supra note 10. 


14 United States v. Carignan, 342 U.S. 36 (1951); United 
States v. Mitchell, 322 U.S. 65 (1944); Upshaw v. United 
States, 335 U.S. 410 (1948) ; McNabb v. United States, 318 
U.S. 332 (1943); Pierce v. United States, 91 U.S. App. D.C. 
19, 197 F. 2d 189 (D.C. Cir. 1952), cert. denied, 344 U.S. 
846 (1952); Allen v. United States, 91 U.S. App. D.C. 197, 
202 F. 2d 329 (D.C. Cir. 1952), cert. denied, 344 U.S. 869 
(1952); and see discussion, Tillotson v. United States, 
supra note 5. 
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sions, the question of “voluntariness” was correctly left 
to the jury.** But the basic error as to the written con- 
fession was not cured by leaving simply the issue of vol- 
untariness to the jury. It was for the trial judge to 
determine in accordance with the procedure outlined in 
McNabb v. United States;* whether Rule 5 had been sat- 
isfied in accordance with our standards. Measured as we 
have indicated, the circumstances fell short and in the 
failure so to rule, there was error. 

It is argued that from other evidence, notably the oral 
admissions coupled with physical facts, and the testi- 
mony of the doctors who examined the accused, appel- 
lant’s guilt was overwhelmingly established, and receipt 
of the written confession as evidence could not possibly 
have prejudiced the accused. Even granting the conclu- 
sion of guilt, we cannot agree that there was no preju- 
dice. It is impossible to tell what weight the jury gave 
to the formal written document, signed by the accused, 
who seemed so clearly to have had an intelligent under- 
standing of the case and the degree of his participation 
in the crime. It is not for us to say that he was only 
slightly prejudiced. It is enough that he could have 
been prejudiced.” 

Reversible error having crept into the case, it is our 
duty to set aside the judgment of conviction. 


Reversed. 


18 United States v. Mitchell, supra note 14, 822 U.S. at 69. 


16 Supra note 14, 818 U.S. at 346; Nardone v. United 
States, 308 U.S. 338, 341-42 (1939). 


17 Fiswick v. United States, 329 U.S. 211, 217-18 (1946); 
Kotteakos v. United States, 328 U.S. 750, 765 (1946). 
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Mr. Sttarp. This committee could do a real service to the protection 
of constitutional rights if it will examine carefully a basic question 
which has been completely neglected in the current hubbub over the 
Mallory decision: How can we preserve the constitutional rights in 
the criminal process, not only of those ultimately tried, but those 
never brought to trial, those 89 persons arrested the other day? 
Courts can protect a Mallory by curtailing the right of the prosecu- 
tion to use tainted evidence, but this doesn’t benefit the 89 persons 
recently unlawfully arrested for crimes they didn’t commit. Their 
liberties have been infringed, but neither the McNabb nor Mallory 
doctrine or any other protective rule of the courts will help them. 

I quote from the decision in the McNabb case: 

We are not concerned with law enforcement practices, except insofar as 
courts themselves become instruments of law enforcement. 

It is the sad truth, Mr. Chairman, that present Federal law affords 
no adequate redress to one subjected to unlawful seizure, detention, 
or interrogation. Congress might well consider requiring regular 
reporting of arrests without warrants, arrests without subsequent 
arraignment, and arraignments without subsequent proceedings in the 
District. It might well consider whether police officials involved in 
cases where the courts finally determine that the Constitution has been 
violated might not summarily be dismissed. And perhaps judicial 
procedure should be established, Mr. Chairman, whereby citizens may 
charge police officials who subject them to lawless law enforcement 
practices and if found guilty in court have them dismissed by judicial 
»rocess, rather than protected by the obviously one-sided police hear- 
ing method now employed. 

I feel very strongly, Mr. Chairman, that the emphasis before this 
Constitutional Rights Subcommittee must not be “has the former 
Attorney General of the United States and his eight Supreme Court 
colleagues subverted law enforcement processes?” but “how can we 
make more effective the constitutional fourth and fifth amendments?” 
The Mallory decision, the Watson decision, this report of 90 persons 
arrested the other day, make clear that the Constitution is not being 
followed in the District. A hundred and sixty-eight years, Mr. 
Chairman, is enough time for this country to make the fourth and 
fifth amendments workable amendments to the Constitution. The 
problem isn’t whether Mallory was guilty or innocent; the problem is 
interrogation without advising a man of his rights, interrogation 
without advising him of his rights for the very purpose of having him 
confess, and interrogation to determine his guilt where there is not 
even probable cause. These are evils to which we must find a general 
solution because they can threaten everyone of us, not just Mallory. 
Everyone of us in the United States is threatened if the fourth and 
fifth amendment guaranties, embodied in rule 5 are disregarded, and 
if more efficient protection is not found to preserve the intent of those 
constitutional safeguards. 

Thank you, Mr. Chairman. 

Mr. Starman. I have one question. 

Mr. Silard, how do you deal with the question that has been raised 
by the assertion that the effect of the Mallory rule releases rapists and 
murderers and saboteurs to prey on law-abiding, organized society ? 


28412—58——-11 
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Mr, Smarp. If I understand that assertion correctly, it amounts 
to nothing more than this really ludicrous point of view: Because the 

olice have been disobeying the Constitution and the statute and 
a ause the courts thereafter have been forced to require new trials 
and dismissal of indictments against individuals subject to this illegal 
conduct, individuals have gone free who are guilty. The answer is 
not to set the Constitution ‘aside, but for the police to obey it. They 
might just as well appear with a similar argument if they Ww ere shoot- 
ing suspects to make them confess and the courts were saying “you 
must let these men go because confessions obtained by this physic: al 
coercion cannot be introduced in evidence,” and then they were to 
come in here, as they do, and tell the Congress that innocent people 
are going free. If they will obey the law, and for the last 15 years 
the law has been clear but they have not been obeying it, there will 
be no problem of guilty persons going free. The fourth and fifth 
amendments do not impose unworkable standards of criminal law 
enforcement. 

Senator Lancer. Thank you, sir. Your statement will be made a 
part of the record. 

(The statement reads as follows:) 


STATEMENT OF JOHN SILARD ON BEHALF OF AMERICANS FOR 
DEMOCRATIC ACTION 


Mr. Chairman and members of the subcommittee, Iam John Silard, an attorney 
at law practicing in Washington, D. C. I am appearing here on behalf of 
Americans for Democratic Action, of which I am a member. I am authorized 
by the officers of Americans for Democratic Action to say that-the views con- 
tained in this statement represent the position of the organization pursuant 
to the actions of its governing bodies. 

There is absolutely no occasion for Congress to concern itself with the current 
frivolous demand that Congress should rewrite the laws to permit the lawless 
practice of mass arrest and incommunicado interrogation to continue in the 
District of Columbia. All that the Supreme Court did in McNabb and Mallory 
was to make effective what Congress has unequivocally demanded of Federal 
officials in rule 5—that “without unnecessary delay” those arrested be taken 
before Federal commissioners to be advised of their constitutional right to silence 
and counsel, to a preliminary examination on the issue of probable cause, and 
to be informed of the charges against them. If District police can no longer 
apprehend and convict the guilty except by denying to the arrested citizen these 
basic constitutional rights, there is truly something wrong with law enforcement 
in the District. Whatever be the root of the problem here in the District, it is 
certain that the answer cannot be the surrender of sacred rights of the citizen 
so that police may arrest without probable cause, question in incommunicado 
session, and obtain statements from persons who are kept ignorant of their 
right not to be made their own accusers. 

As the committee on the Bill of Rights of the American Bar Association has 
pointed out, “before the McNabb case, there was no effective penalty in opera- 
tion” against unlawfully prolonged detention by the police of persons suspected 
of crime. Ever since 1879 there have been numerous explicit congressional re- 
quirements that Federal police take arrested persons “forthwith” or “imme- 
diately” before the nearest judicial officer. Rule 5 (a) of the Federal Rules 
of Criminal Procedure codified these laws by requiring that this be done “without 
unnecessary delay.” The policy underlying this requirement, which was rooted 
in the common law long before Congress took any action, is the belief shared 
by all free peoples that an accused is entitled to certain basic protections against 
arbitrary police power—that imprisonment be only in accordance with law; that 
the accused must be told the crime with which he is charged; that he has a 
right to the assistance of counsel; and that he may legitmately refuse to answer 
all questions put to him by the police. As the founders of this counrty recognized, 
in basing our Government on a separation of powers, these protections against 
the police would remain paper rights unless enforced by another branch of 
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Government. Accordingly, a judge or other judicial officer has traditionally 
been charged with the task of checking upon the legality of an arrest and of 
informing the accused of his rights. 

Indeed, in Mallory the Supreme Court did no more than what Congress itself 
has deemed essential if persons are not to be forced to surrender their rights 
through ignorance and misrepresentation. In 1950 Congress enacted the Uni- 
form Code of Military Justice. Article 31 of that code adopted the BHnglish 
practice for the first time in a Federal jurisdiction, requiring that before any 
suspect is questioned he be advised by his interrogators that he need not make 
any statement, that any statement he may make may be used in evidence against 
him, and that his remaining silent cannot be used to incriminate him. The 
Mallory decision is a step in the same direction, for by enforcing the prompt 
arraigument requirement of rule 5 it assure: that suspects will not be forced 
to confess before they are told by the commi;sioner they cannot be made to do 
so. This is a most important right, as Congress recognized in making it the 
rule in the military, for the constitutional privilege against self-incrimination 
can be nullified if persons are led to confess through repeated insinuation by 
the police that their silence will incriminate them. And that is the stark 
reality of the psychological third degree—suspects are endlessly told in one 
way or another “you better talk.” If they don’t know their constitutional right 
to silence and their right not to have their silence incriminate them, the “you 
better talk” theme becomes an actual misrepresentation of their constitutional 
rights. Opponents of Mallory contend that most people know they have a right 
to silence—but how many laymen know that their failure to deny or explain 
the offense with which police charge them cannot be used as evidence against 
them at a later trial? What is more important, how many citizens can with- 
stand hours of questioning insinuating or explicitly warning that their silence 
is incriminating? It is against surrender of the fifth amendment right by ignor- 
ance and police misrepresentation that Congress enacted article 31 of the military 
code in 1950. Congress would do well to consider extending that fundamental 
protection, as Senator Morse has suggested in sponsoring Senate bill 3325 at 
the present session, to all Federal officials, including District of Columbia 
police. 

But more important than any particular reform against particular examples 
of lawless law enforcement by Federal officials which have come to light in 
recent cases, is the need for a thorough congressional investigation of law en- 
forcement in the District of Columbia. The District crime rate is shockingly 
high; funds for prevention of crime and apprehension of criminals are in- 
sufficient ; police are not properly educated to observance of the constitutional 
rights of citizens; there is evidence of police brutality. Crime detection tends 
to become dirty business when law officers feel the need to “fight fire with fire” ; 
unemployment, vagrancy, poor housing, and the other conditions we see in the 
District, as they steadily get worse, inevitably produce more crime and inevitably 
lower the level of crime detection employed by harassed and understaffed police 
departnients. 

Probably the most important function served by the recent Mallory decision 
of the Supreme Court has been to focus public attention on lawless law enforce- 
ment in the District of Columbia. The amazing and shocking fact which emerges 
from Mallory is that District police are continuing to hold suspects in secret and 
lengthy interrogations without arraignment although the Supreme Court as 
long ago as 1948 and Congress in 1944 unequivocally required suspects to be 
taken before a United States commissioner without any unnecessary delay. And 
the hue and cry raised by District police officials points up a further ugly truth: 
Those who have violated the law for 15 years demand continued power to arrest 
innocent persons for questioning without real cause to believe they are guilty 
and continued power to extort confessions from American citizens by keeping 
from them the knowledge that they need not become their own accusers. 

District police who just recently arrested 89 innocent persons for a crime 
none of them had committed want to retain that undemocratic and truly un- 
American method of solving crimes; there can be no other interpretation which 
will explain their insistence that the Mallory decision forces them to arraign 
innocent persons. If District police will stop arresting persons whom they have 
no probable cause to believe guilty, they will no longer have any problem of ar- 
raigning innocent persons. Other Federal law-enforcement agencies such as the 
FBI arrest only those who are really suspect rather than indulging in mass 
arrest and secret interrogations before arraignment. This Constitutional Rights 
Subcommittee can most appropriately undertake investigation of the practice of 
mass arrest and secret interrogation in the District of Columbia, for these are 
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the very evils experienced in the Colonies under British rule against which 
specific constitutional amendments were adopted 168 years ago. 

This committee is thus eminently suited to deal with methods of law enforce- 
ment calculated to deny constitutional guaranties. Illegal wiretapping, unlaw- 
ful search, unlawful arrest, and unlawful detention are integral parts of the 
whole picture. Neither this nor any other congressional committee can afford to 
seek piecemeal solutions to these problems. For ultimately the problem is much 
larger than the issue of coerced confessions in its narrow Mallory setting. 
Anyone who sees the cases daily dismissed in the criminal courts of the District 
knows that illegal search and seizure and unlawful detention and interrogation 
are regularly practiced by District police. 

Furthermore, the committee could do a real service to the protection of con- 
stitutional rights if it will examine carefully a basic question which has been 
unfortunately neglected in the current Mallory hubbub—how can we preserve 
the constitutional rights in the criminal process not only of those ultimately tried 
but those never brought to trial? Courts can protect a Mallory by curtailing the 
rights of the prosecution to use tainted evidence against him. But this does not 
benefit the 89 persons recently unlawfully arrested for a crime they did not 
commit and for which they will never be tried—their liberties have been in- 
fringed but neither the McNabb-Mallory rule nor other protective doctrines 
applied by the courts will aid them. It is a sad truth that present Federal law 
affords no adequate redress to one subject to unlawful search, seizure, detention, 
or interrogation. Congress might well consider requiring regular reporting of 
arrests without warrant, arrests without subsequent arraignment, and arraign- 
ment without subsequent proceedings. It would do well to consider whether 
police officials involved in cases where the courts finally determine that the 
Constitution was violated might not be summarily discharged. And perhaps 
judicial procedure should be established whereby citizens may charge police 
officials who subject them to lawless law enforcement and if found guilty, to 
have them dismissed by judicial mandate rather than the one-sided police- 
hearing method now employed. 

It is now open season on Supreme Court decisions in the criminal enforce- 
ment area. We hear District police enthusiasts castigate the Supreme Court 
for its disregard of the needs of law-enforcement agencies, though it is not 
mentioned that the former Attorney General of the United States and his 
brethren who were unanimous in Mallory have some considerable experience 
themselves as law-enforcement officers. The outcry we hear gives potent 
warning of the extent to which lawless police methods have taken hold in the 
District, for we are told that the Constitution must move aside to give freer 
rein to District law-enforcement officials. It is time that Congress took a long 
and thorough look at District police methods with a view to the enactment of 
laws which will give more realistic protection to the constitutional rights of 
our citizens. 


Mr. Starman. The next witness is Mr. Ferman, representing the 


American Civil Liberties Union. 


STATEMENT OF IRVING FERMAN, ATTORNEY, DIRECTOR, WASH- 
INGTON OFFICE, AMERICAN CIVIL LIBERTIES UNION 


Mr. Ferman. Mr. Chairman, I would like to have introduced in the 
record the complete text of my statement and I would like to read 
from sections of the statement and interpolate as I go along. 

Senator Lancer. It will be included in the record. 

(The statement is as follows :) 


STATEMENT OF IRVING FERMAN, DIREcTOR, WASHINGTON, D. C., OrFice, AMERICAN 
Crvit LIBERTIES UNION 


My name is Irving Ferman. I am testifying in behalf of the American Civil 
Liberties Union as its Washington, D. C., director. The union is a nonpartisan 
organization, composed of some 40,000 members, and devoted to the protection and 
promotion of personal liberty guaranteed principally by the United States Consti- 
tution. Iam a member of the bar of the State of Louisiana. 
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I would like to emphasize that the union in our 38-year history, with its 23 
affiliates throughout this country, have been concerned with hundreds of in- 
stances involving denial of due process. Thus, we bring to this hearing a 
significant expertness. 

Rule 5 (a), (b), (c) of the Federal Rules of Criminal Procedure, promulgated 
in 1946, provides that, subsequent to an arrest, a person “without unnecessary 
delay” must be taken before a-United States commissioner at the preliminary 
hearing to be informed of (1) the charge against him; (2) his right to retain 
counsel; (3) his right to refuse to answer any question; and (4) to have a pre- 
liminary examination. Then, if it is determined at the preliminary hearing that 
there is evidence of probable cause to believe the person arrested committed an 
offense, he is held for trial. Otherwise, he is discharged from custody. If held, 
he has a right to bail. 

The rule 5 (a) requirement that the arrestee be brought without unnecessary 
delay before the nearest commissioner restates several specific Federal statutes 
previously adopted. 

No witness this morning representing law-enforcement agencies, nor any person 
disagreeing with the Supreme Court in its McNabb and Mallory opinions (318 
U. S. 332, 354 U. S. 449) would question the essential soundness and necessity of 
these provisions, if our criminal proceeding is to be compatible with civilized 
standards of procedure and evidence. 

These rules have deep roots in the constitutional guaranties protecting all per- 
sons arrested and accused of criminal acts. These guaranties are part of an 
experience, a history, and a tradition that are the distinguishing features that 
make us different and better than the Communist world. 

All that rule 5 means, therefore, must be protected not only conceptualistically, 
but in terms of everyday police practices. 

Our civil-liberty interest is not antagonistic to those professionally concerned 
with law enforcement. I think it is unfortunate that during the recent public 
debate, particularly in Washington, D. C., on the effect of the Mallory decision 
the charge has been made that those who favor the decision are insensitive to 
certain police problems. Let me say this is emphatically not so. 

Persons like myself, professionally concerned with civil liberties, as well as 
millions of others, are deeply aware that order is one side of the coin of freedom. 
We are aware that the proper functioning of a government based on law, not 
men, which insures freedom, requires effective police enforcement. The police- 
man and the defender of liberty do not reflect antagonistic interest. 

In this context, I would like to quote one of the most brilliant investigative 
officials, Mr. J. Edgar Hoover : 

“Law enforcement arises from law; its sacred responsibility is to uphold the 
basic laws of the land and to give meaning to the democratic traditions of Amer- 
ica. In a government where men, not law, are all powerful, law enforcement, as 
we understand it, does not exist—there is no need for it. Law enforcement is a 
protecting arm of civil liberties. Civil liberties cannot exist without law 
enforcement; law enforcement without civil liberties is a hollow mockery. They 
are parts of the same whole—one without the other becomes a dead letter.” 

The Supreme Court, responsible for the Federal judiciary maintaining fastid- 
ious regard for the highest principles of judicial administration, has refused to 
accept practices which would mean less than the maintenance of these principles, 
even though the rights involved might continue to exist in theory. 

Accordingly the Court has long excluded evidence obtained in violation of 
the right against unreasonable searches and seizure. It has insisted that where 
a person cannot afford counsel, the court appoint counsel so that his right to 
counsel would not be diluted. 

The rule of the McNabb and Mallory cases applies this principle of judicial 
administration to prevent practices which can defeat basic constitutional guar- 
anties of accused persons. 

Let me cite the language of Mr. Justice Frankfurter in the Court’s opinion in 
McNabb v. United States, decided by the Supreme Court on March 1, 1943. 

“The awful instruments of the criminal law cannot be entrusted to a single 
functionary. The complicated process of criminal justice is therefore divided 
into different parts, responsibility for which is separately vested in the various 
participants upon whom the criminal law relies for its vindication. Legislation 
such as this, requiring that the police must with reasonable promptness show 
legal cause for detaining arrested persons, constitutes an important safeguard— 
not only in assuring protection for the innocent but also securing conviction of 
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the guilty by methods that commend themselves to a progressive and self- 
eonfident society. For this procedural requirement checks resort to those repre- 
hensible practices known as the third degree which, though universally rejected 
as indefensible, still find their way into use. It aims to avoid all the evil im- 
plications of secret interrogation of persons accused of crime. 

“Since such unwarranted detention led to tempting utilization of intensive 
interrogation, easily gliding into the evil of the third degree, the Court held 
that police detention of defendants beyond the time when a committing magis- 
trate was readily accessible constituted willful disobedience of law. In order 
adequately to enforce the congressional requirement of prompt arraignment, it 
was deemed necessary to render inadmissible incriminating statements elicited 
from defendants during a period of unlawful detention.” 

Mr. Justice Reed in his dissent in Upshaw v. United States (224 U. 8. 410), 
posed the question involved in the McNabb-Mallory rule: 

“* * * is the likelihood that police officials will use coercion for the extraction 
of an involuntary confession so strong as to justify the exclusion by this Court 
of all confessions to the police obtained after their failure to conform to the 
requirement of prompt production of the accused before a magistrate?” 

Many opponents of the McNabb-Mallory rule, as Mr. Justice Reed, think not, 
and accordingly have supported legislative change. 

Since the McNabb decision was handed down on March 1, 1943, Congress has 
considered on a number of occasions proposals providing that statements or 
eonfessions or other evidence shall not be inadmissible solely because of delay 
in taking an arrested person before a commissioner or other judicial officer. 
Such is the proposal embodied in Senator Eastland’s bill 8S. 2970. 

The ACLU has been opposed to such a proposal for the following reasons: 

1. It would nullify the statutory requirement of prompt arraignment by de- 
stroying its only effective sanction. 

2. Citing Nardone v. United States (308 U. S. 338, 340), it would only “invite 
the very method outlawed by Congress as inconsistent with ethical standards 
and destructive of personal liberty.” 

3. It assumes that after a suspect is arraigned, it is impossible for the police 
to question him legitimately for the purpose of obtaining a voluntary confession. 
This assumption is untrue. The only effect, and the decisive one, of arraign- 
ment is to prevent the suspect from being held incommunicado, isolated from 
his friends and family, deprived of his constitutional right to request admission 
to bail pending trial—all vital civil liberties. 

Many of the police feel that they should be able to detain suspects long 
enough to check immediately available facts, and track down leads in order to 
obtain evidence with which to establish probable cause of commission of a 
crime. 

If the law enforcement officials—the police and the prosecutors—feel the need 
of establishing, beyond possibility of any challenge, the legitimacy of procedures 
for questioning suspects not involving the evil of incommunicado, let the claim 
for such need be the subject of congressional scrutiny. 

If such needs seem justified, then careful rules could be worked out, and in- 
corporated in the Federal Rules of Criminal Procedure, for the interrogation of 
prisoners while in the custody of police officers. Coupled with such a procedure, 
we could enact a law similar to 8. 3325, proposed by Senator Morse, providing 
that statements and confessions would not be acceptable in court without proof 
that the subject had been informed of his rights. We might very well give se- 
rious attention to the English rules promulgated in 1912 by the Court of King’s 
Bench, at the request of civil authorities. They are usually referred to as the 
“Judges’ rules” to govern the conduct of the police in interrogating suspects 
and prisoners. I would like to submit for the record a eopy of these rules. I 
think they are too lengthy for reading during my testimony. 

It should be pointed out that the judges’ rules are not considered rules of law 
but are more inthe nautre of an advisory opinion. A confession obtained in 
violation of these rules is not automatically inadmissible. However, the English 
decisions on the point indicate that there is broad discretion to admit or exclude 
voluntary incriminating statements made by a defendant in the course of or asa 
result of imroper practices by the police. The major criterion employed by the 
court is whether the police misconduct was calculated to affect the trustworthi- 
ness of the inculpatory statements. 

I submit that by legislatively changing the Mallory rule te provide that state- 
ments or confessions or other evidence shall not be admissible solely because of 
delay in arraignment is not a solution to the problem of establishing legitimacy 
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of police procedures for questioning suspects. This change would in no way 
change the Federal Rules of Criminal Procedure I cited before. 

Many of the police officials who disagree with the MeNabb-Mallory rule, and 
support a repeal of the judicial penalty, claim that the Mallory case and others 
leave them confused as to what they may or may not do in the arrest and ques- 
tioning of suspects. They further claim they should have the right to detain sus- 
pects long enough to check immediately available facts and thereby trace down 
leads. And they claim that it is impractical to require them to delay arrest 
until evidence sufficient to show probable cause is gathered. 

It must be made clear that such repeal would make no change in the law in- 
volving arrest, detention, and arraignment. The police would not gain any 
new power they would not have under the 15-year-old McNabb-Mallory rule. 
The rule only involves admissibility of evidence at trial. It simply provides that 
if the police fail to comply with the present procedures for detention and pre- 
liminary hearing, evidence obtained from the defendant during the period of 
illegal detention is not admissible at the trial. 

Such repeal of the rule of complete exclusion of evidence obtained during ille- 
gal detention would result in the courts making a case-by-case examination of 
detention and questioning to determine whether elements of coercion were pres- 
ent. Accordingly, it would seem to the A. C, L. U. that such a result would leave 
the police with much less a sense of predictability in investigating for effective 
enforcement than they have now. 

Again, I urge for this committee’s consideration that repeal of the Mallory 
rule is not a problem of establishing legitimacy of police procedures for ques- 
tioning suspects. 

And I would like further to point out that a most fundamental consideration 
underlying the problem before us which the Court alluded to in McNabb: 

“Zeal in tracking down crime is not in itself an assurance of soberness of 
judgment. Disinterestedness in law enforcement does not alone prevent disregard 
of cherished liberties. Experience has therefore counseled that safeguards must 
be provided against the dangers of the overzealous as well as the despotic.” 


Mr. Ferman. My name is Irving Ferman. I appear on behalf of 
the American Civil Liberties Union, as its Washington, D, C. director. 
The union is a nonpartisan organization composed of some 40,000 
members and devoted to the protection and promotion of personal lib- 
erty guaranteed principally by the United States Constitution. I am 
also a member of the bar of Louisiana. 

I would like to emphasize at the outset that the union, in our 38- 
year history, with its 23 affiliates throughout the country, has been 
concerned with hundreds of instances involvi ing denial of due process. 
Thus we bring to this hearing a significant expertness. 

No witness this morning representing law enforcement agencies, nor 
any person disagreeing with the Supreme Court in its MeNabb and 
Mallory opinions, would question the essential soundness and necessity 
of these provisions if our criminal proceeding is to be compatible with 
civilized standards of procedure and evidence. At this point, Mr. 
Chairman, I personally must register shock and indignation at the 
statement of the police officer who appeared before this committee 
when he said, as he did, and I cannot associate in my own mind this 


to be the official view of the Police Department or the enforcement 
officials of the District: 


Now some of the people who seem to be afraid of remedial legislation have 
been screaming about the Constitution, due process of law, the Bill of Rights 
and probable cause, but the truth is, of course, that none of these things are 
involved in the Mallory decision, 

The reason I do have a sense of shock about this statement is that 
persons like myself do not believe that overruling the Mallory rule 
would add to police powers and I will attempt to point out in my tes- 
timony that if the police could establish the need for interrogating 
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witnesses without involving evils of incommunicado, then we should 
reformulate rules of procedure. However, simply overruling the 
Mallory case will not add to police power. In view of this, 1 just 
simply cannot understand the statement of the Chief. 

I would like to emphasize in that connection that our civil liberties 
interest is not antagonistic to those professionally concerned with 
law enforcement. I think it is unfortunate that during the recent 
public debate, particularly in Washington, D. C., on the effect of the 
Mallory decision the charge has been made that those who favor the 
decision are insensitive to certain police problems. Let me say this 
again, that this emphatically is not so. Persons like myself, profes- 
sionally concerned with civil liberties, as well as millions of others, 
are deeply aware that order is one side of the coin of freedom. We 
are aware that the proper functioning of a government based on law, 
not men, which assures freedom, requires effective police enforcement. 
The policemen and the defenders of liberty do not reflect antagonistic 
interest. 

In this connection I would like to quote from one of the most bril- 
liant investigative officials, Mr. J. Edgar Hoover: 


Law enforcement arises from law, its sacred responsibility is to uphold 
the basic laws of the land and to give meaning to the democratic traditions 
of America. In a government where men, not law, are all-powerful, law en- 
forcement, as we understand it, does not exist—there is no need for it. Law 
enforcement is a protecting arm of civil liberties. Civil liberties cannot exist 
without law enforcement; law enforcement without civil liberties is a hallow 


mockery. They are parts of the same whole—one without the other becomes a 
dead letter. 


The Supreme Court, responsible for the Federal judiciary main- 
taining fastidious regard for the highest principles of judicial ad- 
ministration, has refused to accept practices which would mean less 
than the maintenance of these principles, even though the rights in- 
volved might continue to exist in theory. 

Accordingly the Court has long excluded evidence obtained in vio- 
lation of the right against unreasonable searches and seizure. It has 
insisted that where a person cannot afford counsel, the court appoint 
counsel so that his right to counsel would not be diluted. 

_ The rule of McNabb and Mallory cases applies this principle of 
Judicial administration to prevent practices which can defeat basic 
constitutional guaranties of accused persons. 

I would like to cite the language of Mr. Justice Frankfurter in 
the Court’s opinion in McNabb v. United States, decided by the Su- 
preme Court on March 1, 1943: 


The awful instruments of the criminal law cannot be entrusted to a single 
functionary. The complicated process of criminal justice is therefore divided 
into different parts, responsibility for which is separately vested in the various 
participants upon whom the criminal law relies for its vindication. Legisla- 
tion such as this, requiring that the police must with reasonable promptness 
show legal cause for detaining arrested persons, constitutes an important safe- 
guard—not only in assuring protection for the innocent but also securing con- 
viction of the guilty by methods that commend themselves to a progressive and 
self-confident society. For this procedural requirement checks resort to those 
reprehensible practices known as the third degree which, though universally 
rejected as indefensible, still find their way into use. It aims to avoid all the 
evil implications of secret interrogation of persons accused of crime. 


Then Justice Frankfurter went on to say : 


Since such unwarranted detention led to tempting utilization of intensive 
interrogation, easily gliding into the evil of the third degree, the Court held 
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that police detention of defendants beyond the time when a committing magis- 
trate was readily accessible constituted willful disobedience of law. In order 
adequately to enforce the congressional requirement of prompt arraignment, it 
was deemed necessary to render inadmissible incriminating statements elicited 
from defendants during a period of unlawful detention. 

Mr. Justice Reed, in his dissent in Upshaw v. United States, posed 

the question involved in the McNabb-Mallory rule: 
* * * is the likelihood that police officials will use coercion for the extraction 
of an involuntary confession so strong as to justify the exclusion by this Court 
of all confessions to the police obtained after their failure to conform to the re- 
quirement of prompt production of the accused before a magistrate? 

Many opponents of the McNabb-Mallory rule, as Mr. Justice Reed, 
think not, and accordingly have supported legislative change. 

Since the McNabb decision was handed down on March 1, 1943, 
Congress has considered on a number of occasions proposals providing 
that statements or confessions or other evidence shall not be inadmis- 
sible solely because of delay in taking an arrested person before a com- 
missioner or other judicial officer. Such is the proposal embodied in 
Senator Eastland’s bill, S. 2970. 

The ACLU has been opposed to such a proposal for the following 
reasons: 

1. It would nullify the statutory requirement of prompt arraign- 
ment by destroying its only effective sanction. 

2. Citing Nardone v. United States (309 U. S. 338 (1939) ), it would 
only— 
invite the very method outlawed by Congress as inconsistent with ethical stand- 
ards and destructive of personal liberty. 


3. It assumes that after a suspect is arraigned, it is impossible for 


the — to question him legitimately for the purpose of obtaining 
a voluntar, confession. This assumption is untrue. The only effect, 
and the decisive one, of arraignment is to rates the suspect from be- 


ing held incommunicado, isolated from his friends and family, de- 
rived of his constitutional right to request admission to bail pend- 
ing trial—all vital civil liberties. 

I might say at this point that I am perfectly well aware that the 
chairman has spoken most eloquently on the possible abuses of arrest 
in our democratic society in the past. 

Many of the police feel that they should be able to detain suspects 
long enough to check immediately available facts, and track down 
leads in order to obtain evidence with which to establish probable cause 
of commission of a crime, 

I would like to say at this point, at the risk of sounding repetitive, 
that we heard much about this claim this morning. I think it might 
be well at this point to actually read rule 4 of the Federal Rules of 
Criminal Procedure, which represent a congressional enactment in- 
volving constitutional principal: 


If it appears from the complaint that there is probable cause to believe that 
an offense has been committed and that the defendant has committed it, a war- 
rant for the arrest of the defendant shall issue to any officer authorized by law 
to execute it. Upon the request of the attorney for the Government, a summons 
instead of a warrant shall issue. More than one warrant or summons may not 
issue on the same complaint. 


The important point in rule 4, which is the law, is that probable 


cause comes before detention. The main point I would like to em- 
phasize, that I alluded to in discussing Chief Scott’s testimony, is that 
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if law-enforcement officials—the police and the prosecutors—feel the 
need of establishing, beyond possibility of any challenge, the legiti- 
macy of procedures for questioning suspects not involving the evil of 
incommunicado, let the claim for such need be the subject of con- 
gressional scrutiny. 

If such needs seems justified, then careful rules could be worked out, 
and incorporated in the Federal Rules of Criminal Procedure, for the 
interrogation of prisoners while in the custody of police officers. 
Coupled with such a procedure, we could enact a law similar to 5. 3325, 
proposed by Senator Morse, providing that statements and confessions 
would not be acceptable in court without proof that the subject had 
been informed of his rights. We might very well give serious attention 
to the English rules promulgated in 1912 by the Court of King’s 
Bench, at the request of civil authorities. They are usually referred 
to as the judges’ rules to govern the conduct of the police in interrogat- 
ing suspects and prisoners. 

I would like to submit for the record a copy of these rules. I think 
they are too lengthy for reading during my testimony. 

Senator Lanerr. They will be made part of the record. 

(The rules read as follows :) 


RULES PROMULGATED BY THE CourRT OF KiIn@’s BENCH IN 1912 To GOVERN THE 
CONDUCT OF THE POLICE IN INTERROGATING SUSPECTS AND PRISONERS 


1. When a police officer is endeavoring to discover the author of a crime, there 
is no objection to his putting questions in respect thereof to any person or per- 
sons, whether suspected or not, from whom he thinks that useful information 
can be obtained. 

2. Whenever a police officer has made up his mind to charge a person with a 
crime, he should first caution such person before asking him any questions, or 
any further questions, as the case may be. 

3. Persons in custody should not be questioned without the usual caution being 
first administered. 

4. If the prisoner wishes to volunteer any statement, the usual caution should 
be administered. It is desirable that the last two words of such caution should 
be omitted, and that the caution should end with the words “be given in 
evidence.” 

5. The caution to be administered to a prisoner, when he is formally charged, 
should therefore be in the following words: “Do you wish to say anything in 
answer to the charge? You are not obliged to say anything unless you wish to 
do so, but whatever you say will be taken down in writing and may be given in 
evidence.” Care should be taken to avoid any suggestion that his answers can 
only be used in evidence against him, as this may prevent an innocent person 
making a statement which might assist to clear him of the charge. 

6. A statement made by a prisoner before there is time to caution him is not 
rendered inadmissible in evidence merely by reason of no caution having been 
given, but in such a case he should be cautioned as soon as possible. 

7. A prisoner making a voluntary statement must not be cross-examined, and 
no questions should be put to him about it except for the purpose of removing 
ambiguity in what he has actually said. For instance, if he has mentioned an 
hour without saying whether it was morning or evening, or has given a day of 
the week and day of the month which do not agree, or has not made it clear to 
what individual or what place he intended to refer in some part of his statement, 
he may be questioned sufficiently to clear up the point. 

8. When two-or more persons are charged with the same offense, and state- 
ments are taken separately from the persons charged, the police should not read 
these statements to the other persons charged, but each of such persons should 
be furnished by the police with a copy of such statements and nothing should be 
said or done by the police to invite a reply. If the person charged desires to 
make a statement in reply, the usual caution should be administered. 
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9. Any statement made in accordance with the above rules should, whenever 
possible, be taken down in writing, and signed by the person making it after it 
has been read to him, and he has been invited to make any correction he may wish. 

Mr. Ferman. I would like to stress again my personal resentment 
at the statement made by Chief Scott in alluding to the fact that all 
people afraid of remedial legislation have been screaming about 
the Constitution, and so forth. The point I want to make is those 
people who have supported the Mallory case have made the claim 
that if the police could establish the need for questioning suspects, 
without the evil of incommunicado, then let’s formulate rules and 
that is the approach of the problem most considerate to the interest of 
law enforcement. I don’t think an approach to the problem is in- 
volved in overruling the Mallory case, which, in turn, involves over- 
ruling the right of the Supreme Court of the United States to act as 
a guardian i in maintaining procedures in our Federal proceedings. 

Many of the police offic rials who disagree with the McNabb-Mallory 
rule, and support a repeal of the judicial penalty, claim that the 
Mallory case and others leave them confused as to what they may 
or may not do in the arrest and questioning of suspects. They fur- 
ther claim they should have the right to detain suspects long enough 
to check immediately available facts and thereby trace down. leads. 
And they claim that it is impractical to require them to delay arrest 
until evidence sufficient to show “probable cause” is gathered. 

It must be made clear that such repeal would make no change in the 
law involving arrest, detention and arraignment. The police would 
not gain any new power they would not have under the 15- -year-old 
McNabb-Mallory rule. The rule only involves admissibility of evi- 
dence at trial. It simply provides that if the police fail to comply 
with the present procedures for detention and preliminary BS ne 
evidence obtained from the defendant during the period of illegal 
detention is not admissible at the trial. 

Such repeal of the rule of complete exclusion of evidence obtained 
during illegal detention would result in the courts making a case-by- 
case examination of detention and questioning to determine whether 
elements of coercion were present. Accordingly, it would seem to 
the ACLU that such a result would leave the police with much less 
a sense of predictability in investigating for effective enforcement 
than they have now. 

Again, I urge for this committee’s consideration that repeal of the 
Mallory rule is not a problem of establishing legitimacy of police 
procedures for questioning suspects. 

And I would like to further point out that a most fundamental 
consideration underlying the problem before us which the Court 


alluded to in MeNabb: 


Zeal in tracking down crime is not in itself an assurance of soberness of 
judgment. Disinteredness in law enforcement does not alone prevent disregard 
of cherished liberties. Experience has therefore counseled that safeguards must 
be provided against the dangers of the overzealous as well as the despotic. 

Thank you, Mr. Chairman. 

Senator Lancer. Thank you very much. 

You know the Government has an unlimited amount of money, 
an unlimited number of detectives. They can spend a fortune to 
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convict a man, while the fellow who hasn’t any money and is arrested, 
he is up against it. If he has got money, he doesn’t get reimbursed 
for what he has to spend; isn’t that true? 

Mr. Ferman. That expresses well the rationale underlying our 
tradition of due process. 

Senator Lancer. Call your next witness. 

Mr. Stayman. James E. Hogan, professor of criminal law, George- 
town University Law Center. 

Senator Lancer. That is a great university. 

Mr. Hogan. Thank you very much. 


STATEMENT OF JAMES E. HOGAN, PROFESSOR OF CRIMINAL LAW, 
GEORGETOWN UNIVERSITY LAW CENTER 


Mr. Hoean. My name is James Hogan. I am, as pointed out, pro- 
fessor of criminal law, and also professor of evidence at Georgetown, 
and these decisions, Mallory and McNabb, of course, are red hot topics 
in those fields right now. 

In addition, in the last year I have done a considerable amount of 
research in the broad field of illegally obtained evidence. I just 
completed an article on wiretapping with another member of the 
faculty, and I hope to have one come out on the Mallory ruling within 
a few months. 

Senator Lancer. Send us a copy, please. 

Mr. Hocan. I would be glad to. 

I have had the benefit, as I testify, of the testimony of Judge 
Holtzoff, United States Attorney Gasch, Chief Murray, and Chief 
Detective Scott, and I think that they have done a very admirable 
job in presenting before this committee the case against Mallory and 
the case against McNabb, and I feel that there is a great deal that can 
be said against those decisions, but I feel something else. I noted 
that throughout their testimony there ran one central theme; there 
was one point that they were at great pains to prove before the com- 
mittee, and that is that under those decisions they are hampered in 
the effective enforcement of law. 

Well, Senator, I think that those of us or many of those of us who 
defend these decisions are ready to concede that Mallory and McNabb 
do in a way hamper the effective enforcement of law. I think they 
are unquestionably handicapped and I think that they will under- 
standably recoil in individual cases where guilty men go free. But 
the point I make is this: that the fact that Mallory and McNabb do 
handioap the police does not in and of itself mean that these decisions 
are wrong. 

Now at first glance it seems that all there is before this committee 
is the question of the wisdom of legislation which will annul Mallory 
and McNabb, the wisdom of legislation canceling out a judicially 
formulated rule of evidence. But I believe that there is something 
more fundamental being debated here before this committee, and that 
is the question of whether we are going to have, in substance as well 
as in form, the accusatorial system of administering the criminal law. 

As I am sure you are familiar, there are basically two ways of ad- 
ministering criminal law. You can have the inquisitorial system and 
you can have the accusatorial system. When I use the term “inquisi- 
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tion” I don’t mean to conjure up in your mind all of the evil that is 
normally associated with that term. I have great respect for the 
inquisitorial system of administering criminal law. It is followed 
in many countries in the world and, by and large, it does work well. 

But history teaches us something about the inquisitorial system. 
It teaches us, first of all, that it is far superior to the accusatorial sys- 
tem, if the main purpose of society is to catch those who committed a 
crime. There is no question in my mind, that if that is the ultimate 
goal of society, then the inquisitorial system is the best, but history 
also teaches us that that system of administration of criminal law 
does something else: it exacts a tremendous price in terms of indi- 
vidual liberty and it seems to me that those people who set up this 
Nation of ours, who formulated our democracy, decided that that 

rice was just too great to pay and that they weren’t willing to pay it. 

hey felt that while it certainly is desirable to bring before the bar 
of justice anyone who has committed a crime and to punish him for 
any crime that he has committed, it is also necessary to maintain for 
the innocent man certain basic safeguards to protect him from the 
police, and to me the Bill of Rights is, in a sense, a list of handicaps 
to the police, handicaps which to my mind are greater in many in- 
stances than any handicap to be found in Mallory or McNabb. 

I think the privilege against self-incrimination is a great handicap 
to the police; [ think the right to bail is a handicap to the police; I 
think the right to counsel hampers the administration of justice in 
many cases, but I also think you will be undermining the very founda- 
tion of the democracy that all of us hold so dear if these safeguards 
are destroyed. That is why I think that it doesn’t prove anything 
at all to convince this committee that it does hamper justice to have 
Mallory and McNabb. 

Now, it is against that background that I would like to talk to you 
for just a moment, first about the McNabb and then about the Mallory 
decisions. 

What happened in the famous McNabb case? In effect, the Supreme 
Court told the Government this: The law of the United States is that 
when you arrest a person you are to bring him before a committing 
magistrate immediately, without unnecessary delay—forthwith. This 
was scattered all over the statute books at the time; it is now codified 
in one place in rule 5 (a). And they told the prosecutor this: The 
confession that you are trying to introduce before this Court is the 
fruit of a violation of the law. Now, Mr. Prosecutor, the Government 
has got to recognize this: that it cannot enforce law A by violating 
law B. 

Now, a lot of people say that the McNabb rule turns loose criminals 
on society. Well, I would be the last to deny that in individual cases 
that is what will happen under the McNabb ruling, but it is refresh- 
ing, I think, to bear in mind that the McNabb rule doesn’t automatically 
turn anyone free. All the McNabb rule says is go back and try that 
case again. You wouldn’t have this confession if you had obeyed the 
law. Now, you try the case as if you had obeyed the law, without that 
tainted confession. That is all the McNabb case says, and I think that 
is a very salutary approach because, as Justice Brandeis said so well in 
his dissenting opinion in the famous Olmstead case, “Crime is conta- 
gious. If the Government becomes a lawbreaker, this breeds contempt 
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for the law.” And I think that it is something as fundamental as that 
which is involved in the McNabb decision. 

Now, another approach is to say, “Well, maybe the Government 
should be forced to obey the law. Maybe it is a good idea to exclude 
confessions whenever they do break the law because that is really the 
only effective sanction that we have against the Government. But per- 
haps we ought to consider changing the law which we say they break.” 
That is the other type of proposal that I have heard up here being 
introduced in Congress during the past year, the proposal that changes 
rule 5 (a), that gives the police a certain amount of leeway in inter- 
rogating witnesses 12 hours, 24 hours, om 2 days. Well, I am 
opposed to that type of a change torule 5 (a). I am opposed to it for 
2 reasons: The first reason that I have is that I see in rule 5 (a) the 
only real guaranty that we have against third-degree tactics. I see 
in rule 5 (a) a very sound guaranty against shipalabegio) pressure, 
against physical pressure. 

“Now I don’t mean to reflect upon the integrity of the fine gentlemen 
who have testified before this committee in advance of me. I think 
that their record in the administration of the law is an assurance 
against third degree in the District of Columbia. But, Senator, I 
don’t want assurances against third-degree tactics; I want guaranties. 
I don’t want to have to trust that we are alw: ays going to have men of 
the integrity of Mr. Gasch, men of the integrity of Chief Murray, in 
high positions in the District of Columbia. I don’t want the protec- 
tion we get from their integrity; I want the protection of rule 5 (a), 
and I want to be able to point to it and say, “This is the law; this is 
what you must do.” 

Now there is another objection that I have to changing rule 5 (a), 
and that is not so much in terms of the rights of the guilty; it is 
more in terms of the rights of the innocent. 

Everyone recognizes that there is no right to arrest a person on 
suspicion, no right to arrest him for investigation, no right to hold 
him for questioning. Yet we know this goes on across the country 
hourly. 

Now in rule 5 (a) we have a codification of this requirement of 
bringing the person before the committing magistrate without un- 
necessary delay. If that rule is obeyed, I think that the number of 
illegal arrests in the United States is going to go down. If it is 
obeyed in the District of Columbia, where it is now the law, I feel 
illegal arrests will decrease. 

Now, Chief Scott says that you are not going to be able to walk the 
streets safely with people like Mallory free, but I say that without 
rule 5 (a) the streets aren’t going to be very safe in the District of 
Columbia either, but this time we are not going to be worried about 
someone like Mallory. We are going to have to worry about the 
people in the black cars, with the yellow letters on the side, and the red 
light on top, that have the power to pull us off the street and bring us 
down to the station and subject us to the indignity of arrest simply be- 
cause we are walking the street at night in a neighborhood where 
some sort of crime was committed recently. 

Every now and then there comes into my office—usually on Monday 
mornings—a law student who on Saturday night happened to have 
just a little too much to drink and was stopped by a policeman. Un- 
fortunately, a lot of these law students start to talk of constitutional 
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rights with these police officers. This, I think, is a fundamental mis- 
take because the next thing they know they are brought down to 
the precinct office, and they find themselves arrested. They come in to 
me the next morning and they are not indignant any more; they’re 
worried. They are worried that, when they go to apply for the bar, 
this particular arrest is going to be a black mark on their record; 
they’re worried that when they do try to get admitted to the bar 
people are going to question them about this arrest, and that it may 
prevent them from getting admitted to the bar. It may block them, as 
Mr. Slayman points out so well, from getting Government employment 
in an individual case because of these questions on form 57. I think it 
is important that we should protect the rights of individual people 
from the indignity of an illegal arrest. 

I am not exaggerating this problem of illegal detention. I have not 
seen many statistics on it. I have seen only one. That came out in 
1934 in a law journal article written in the University of Chicago 
Law Review, by Mr. Jerome Hall, who is one of the 2 or 3 great 
American scholars in the field of criminal law. He conducted a study 
of this problem and on the basis of that he tried to make an estimate 
of the number of illegal arrests that occurred in the United States in 
the previous year—1933. He admitted this estimate is crude be- 
cause it is hard to get figures, but he also felt, in all sincerity, that 
the estimate was conservative and that estimate, Senator, is this: He 
said there occurred in the United States, in 1933, 3,500,000 illegal 
arrests. 

Now I think that is a tragic thing to say about the American 
democracy, and I think that it is important that we not only keep 
rule 5 (a) as it is, but that we implement it not only by decisions 
such as McNabb and Mallory, but, as the gentleman before me from 
the American Civil Liberties Union suggests, by other procedures 
as well, which will see to it that the police don’t violate that rule 
even when innocent people are involved. 

So, if I could, | would conclude my remarks by saying this: The 
first feeling that I had when I read the Mallory decision and saw that 
this fellow who committed this brutal crime went free, the first feeling 
that I had was outrage that a man like that should be turned loose in 
the District of Columbia, but the second feeling I had, and it was a 
much more abiding feeling, was the feeling of security because I 
know that if the courts are protecting the rights of Andrew Mal- 
lory, then they are going to protect the rights of James Hogan, and 
it is very, very important to me that those rights be protected. 

Thank you very much, Senator. 

Senator Lancer. Thank you, sir. 

Call the next witness. 

Mr. Starman. Father Snee. Father Snee is professor of consti- 
tutional law at Georgetown University. 

Senator Lancer. Very glad to meet you, Father. 





STATEMENT OF REV. JOSEPH M. SNEE, S. J., PROFESSOR OF CON- 
STITUTIONAL LAW, GEORGETOWN UNIVERSITY LAW CENTER 


Father Sner. Senator, as Mr. Slayman mentioned, I am professor 
of constitutional law, contracts, and a few other subjects at George- 
town Law School. I am a lawyer, despite my external appearance, 
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and a member of the bar of the District of Columbia, a graduate of 
Georgetown Law School and Harvard Law School. 

I find myself in a rather peculiar position in dealing with this 
subject today. My heart is completely with the Mallory decision, 
but on sober second thought my mind urges some caution. I am not 
quite sure to what that caution will lead. 

I am not going to attempt to deal with all the facets of this case 
because there are some into which I am not competent to enter. I 
don’t know what type of detention is necessary for thorough law in- 
vestigation, law enforcement. I don’t know what should be deter- 
mined as a reasonable length of time under rule 5 (a). Iam not sure 
that Congress cannot authorize some detention for purposes of ques- 
tioning within the reasonable framework provided by the due process 
laws of the fifth amendment. 

I am going to address myself to it in terms of large policy. I am 
not so much concerned with what was done in Mallory; I am much 
more concerned with something which very few people seem to have 
adverted to—how it was done and who did it. 

Mallory, of course, is merely a further determination, to my mind, 
of the rule laid down in the McNabb, Mitchell, Upshaw, and Anderson 
cases, and I am somewhat concerned that this function of the pro- 
tection of civil liberties to which we are all dedicated has been con- 
fined to the Supreme Court of the United States. I take this case, 
by the way, in constitutional law, immediately after Marbury v. 
Madison (1 Cranch 137 (1803)), as a problem in judicial review of 
executive action. I think it has not been considered in that aspect. 
I consider the function of a court of justice to be what its name im- 
plies, to render justice based upon truth, derived from investigation 
of the facts. It is not the primary function of the Court to keep 
the executive in line, except in the ways which are traditionally recog- 
nized—injunction, mandamus, where a case is brought before it di- 
rectly against the executive. It certainly is not, and I am sure the 
Senator would agree with me, the function of the Court to keep 
the Congress in line. I don’t think anyone has ever succeeded in 
that objective. 

I recall one case where that was tried, in Hearst v. Black ((C.C. A., 
D. C.) 87 F. 2d 68(1936)), where Mr. Justice Black, then Senator 
Black, obtained telegrams through the FCC from Hearst newspapers. 
The court of appeals in our district said it was completely in viola- 
tion of the law, but refused to enjoin the use of those telegrams by 
Senator Black in an investigation he was conducting, precisely because 
of the separation of powers. 

To my mind, Mallory goes too far in one way because, in effect, 
it is holding a club, a judicial club, but nonetheless a club, over the 
executive branch of the Government and saying, “If you are not a 
good boy, if you don’t do what you are supposed to do, if you violate 
the law, then don’t come before us; we won’t punish the people who 
should be punished even though they are clearly guilty by ordinary 
standards of evidentiary rules.” It is the application of the “clean 
hands” doctrine transferred from equity to criminal law. The dif- 
ference is that in equity only two parties are involved. In criminal 
procedure, it is not a police officer who is involved, not even the 
Government, it is society itself which demands to be protected. 
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On the other hand, I think that Mallory does not go far enough. 
Mallory protects only those who have been arrested, who subsequently 
become defendants in a criminal procedure and, more specifically, a 
criminal trial. It does not protect the person who is brought in by 
the police for questioning and then released. It does not protect 
the person who reaches the stage of indictment. It protects only the 
person who has been brought to trial as a defendant because then 
the Mallory decision is brought to bear upon the case. 

Even more important, it does not protect the individual who is 
arrested by the police—and this is not an uncommon practice, I under- 
stand—not with a view to prosecution of that person, but with a view 
to eliciting information which may be used in the prosecution of 
other persons, and I think the person who is, let us assume, in a 
jurisdiction where third-degree methods are enforced, who is brought 
in and beaten up in order to elicit information and then released and 
the information was used against another person as a defendant, he 
is not going to be too consoled by being told if he were a defendant 
what he said would not be admissible in evidence. 

I want to refer, however, very briefly to a large and fundamental 
question of policy which I think is highly important. In none of the 
testimony which I have heard here either for or against Mallory has 
it been suggested that there are other defenders of the civil liberties of 
the American citizen besides the Supreme Court. 

It has been tacitly assumed that if these rules are to be enforced and 
if the liberty of the individual is to be protected, that must be done 
by the courts, and it must be done by the exclusion of otherwise admis- 
sible evidence. 

This, to my mind is a shocking thing, because it is a confession of 
defeat. It is the expression of a belief that American democracy, the 
American democratic ideal, has so disintegrated that the protection of 
the individual is no longer safe in the hands of the executive, and, more 
importantly, in the hands of Congress; which means that it is no 
longer an ideal cherished by the American people. 

I think to a large extent that is true. Let me give you 1 or 2 cases, 

I recall a situation that was told to me by a fellow student about an 
incident in Kansas City when a policeman burst into an apartment 
where a man and his wife were, late one night. The wife screamed 
when the door was forced, and they arrested the man and took him 
down for questioning. 

They had received a call that some individual was beating up his 
wife, and they found that they had gotten into the wrong apartment. 
The person who was arrested brought a civil action against the police. 

He was a bus driver, and within the next 2 or 3 days he received 
about 20 tickets for traffic violations. The bus company told him to 
give up his suit or give up his job. 

In a case like that, where he had a legitimate cause of action defend- 
ing his own liberty, I ask, Why was this position taken by the bus 
company, why was it taken by the police and where were the news- 
papers ¢ 

In the Upshaw case, which has been cited, I checked the facts of that 
case. There were 3 years between the time of the incidents in the 
Upshaw case and the decision of the Supreme Court of the United 
States. I have not checked, but I am relatively certain that the facts 
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of that case were not raised on the floor of either the House or the 
Senate. 

I would like to contrast that with the Savidge case in England about 
30 years ago, I think about 1928, which illustrates the point that I am 
trying to make. 

In the Savidge case, a policeman in London arrested a middle-aged 
man and a young woman sitting on a park bench for indecency. He 
brought them immediately before the committing magistrate, who dis- 
missed the case for lack of evidence and suggested in no uncertain 
terms that the policeman should be prosecuted for perjury. 

A few days later, on Thursday, during the question period in the 
House of Commons, the Home Secretary appeared for his weekly 
grilling. He was asked what was being done : about this case, and was 
he aware of it. 

The Home Secretary stated, no, he was not aware of the situation, 
but he would look into it. 

In order to look into the case, and decide whether the policeman 
could be prosecuted for perjury, Scotland Yard determined it was 
necessary to find out something about the character of the young 
woman. 

Therefore, a police car went down to the shop in which she was 
employed as a salesgirl and asked if she would mind coming down to 
Scotland Yard for questioning. 

She did not mind and was taken in the police car to Scotland Yard, 
and they questioned her and talked with her about the case. She was 
subsequently brought back to her home, not in a private car but in a 
police car. 

The following week the Home Secretary was asked whether he was 
aware that a young British lady had been taken from her place of 
employment and interrogated without. counsel, without warning of her 
rights by Scotland Yard, and what was being done about it. 

The Home Seer etary said he did not know but he would inv estigate. 

The result of this was the appointment of a royal commission under 
the authority of Parliament to investigate police methods in Great 
Britain. 

I think that we are on very shaky ground if we entrust our liberties 
and/or protection, merely to the courts of law. A prominent attorney 
made the statement here last Friday that ours is a Government of laws 
and not of men, and he cited the Mallory case as a vindication of that 
proposition. 

I would suggest that Mallory stands for the opposite of that propo- 
sition. There is no law which says that the court shall exclude evi- 
dence which was obtained by illegal means; there is no law which says 
that the policeman, the Government, shall be penalized by the release 
of persons who are obviously guilty because a confession is obtained 
during a time period which the Supreme Court has determined to be 
unreasonable because not immediate. 

I would suggest that to accept this particular view is to make ours 
not a Government by laws, but a Government by nine men, and I may 
say I have been a very strong advocate of the judiciary’ and of the 
ae Court, but I do think that in this case the Court has gone 
too far. 
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My suggestion is, first, to find out what we need, and really study 
the problems involved here of the evil or supposed evil which is meant 
to be prevented, find out how many people were brought into this 
situation, how long they were held—and I do not know of any statis- 
tics on this subject—and more particularly here in the District of 
Columbia where, as has been pointed out, we have a peculiar problem 
because of a double jurisdiction. 

Mr. StayMAn. Do you think we should have that information be- 
fore legislation is reported out ? 

Father Sner. I think definitely we should, because one of the pur- 
poses of an investigation is to study the evil which is sought to be 
remedied by legislation. I am not sure that it should be carried on by 
a congressional committee or could, without undue interference with 
other duties—I was thinking of something in the line of a Presidential 
Commission, which would study this problem thoroughly as far as 
the Federal system is concerned. 

Secondly, experience has shown that the ordinary remedies for ille- 
gal arrest and illegal detention are largely insufficient and that is 
because the Congress and the public are not sufficiently concerned 
with it. 

President Wilson, in a book which he wrote, in a passage which has 
been frequently misquoted, once spoke of the duty of a representative 
body to look diligently into every affair of government, and he said 
that the informing function of Congress should be preferred, even to 
its legislative function—this has been, as I say, misquoted for purposes 
with which I have not always agreed—but, and I think it applies here, 
where he talks about supervision by Congress over the actions of the 
executive, airing to the public what has been done by the executive, 
and more specifically by the police; this keeps the police on their 
executive toes and keeps public opinion informed and arouses it if there 
are abuses. 

Finally, I would suggest that we adopt something like the English 
practice. Mr. Ferman referred to the judges’ rules. The judges’ rules 
in England give to the judge the right to exclude evidence illegally 
obtained, if he thinks it is proper, and where required in the proper 
administration of justice he has discretion. 

The rule of Mallory takes away discretion from the trial judge, 
where it belongs, and imposes upon him an ironclad rule, and this 
despite the fact that McNabb, admittedly a very confused opinion, 
does speak in terms of discretion of the trial judge. 

It seems to me when you have a case which is not merely a detention 
beyond the proper limits, but involves the due-process element, that a 
trial judge might very well be given discretion to exclude the confes- 
sion on those grounds, somewhat in line with the opinion of Rochin v. 
California (342 U.S. 165 (1952) ). However, I do not think he should 
be told he must exclude it. 

As I say, I have spoken in terms of a broad policy. I am afraid 
when I see this country trusting too much to the courts as the sole 
guardian of American liberty—and I would like to cite on this point a 
quotation from Judge Learned Hand, who admittedly is a great man, 
a great judge, and an outstanding liberal, to the effect that our liber- 
ties are not safe if they are entrusted only to the judiciary, but they 
must have the support of the society itself, and I think the effect of the 
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Mallory decision will be for us to pass the burden to the courts. Judge 
Learned Hand expressed it far better than I could when he said: 

This much I think I do know—that a society so riven that the spirit of 
moderation is gone, no court can save; that a society where that spirit flourishes, 
no court need save; that in a society which evades its responsibility by thrusting 
upon the courts the nurture of that spirit, that spirit in the end will perish. 

Thank you, Senator. 

Senator Lancer. Call the next witness. 

Mr. Stayman. Mr. Scullen. 


STATEMENT OF JAMES R. SCULLEN, PRACTICING ATTORNEY, 
FORMER POLICE OFFICER, WASHINGTON, D. C. 


Mr. Scutiten. Mr. Chairman, my name is James R. Scullen, and I 
have, as the record already shows, Sasi a police officer in the District 
of Columbia for 7 years, and I have been for the past 7 years a defense 
attorney, scheainaliee in the field of criminal law. 

I have heard a great many statements here with respect to the law 
this morning, as I did when I appeared in the House committee. 

I do not intend to belabor this committee with a résumé or synopsis 
of the law from McNabb to Mallory, although I have been exposed 
to a number of cases that have been outed down since McNabb. 

I rather am going to try to restrict my observations here to my own 
experience as a police officer within the District of Columbia, and my 
own experience as a defense attorney in the District of Columbia. 

The Mallory case has raised a great controversy because of the fact 
that it is supposed to hamper law enforcement in the District of 
Columbia and possibly in the Federal judiciary itself. 

It has been said by the police officers who have testified prior to 
me, that Mallory creates a haven for the criminal. 

Implicit in what the police officers have already stated is the fact 
that they want Mallory remedied so that they may be able to investi- 
gate a case after the arrest of individuals, and they claim in a fair and 
impartial manner, seeking only to evince the truth. 

The question is whether or not the police machinery should be en- 
trusted to the function of questioning persons in secret interrogation 
without benefit of counsel, without benefit of friends, and at the sole 
discretion of the police. 

And I answer that question negatively, that is, from my experience 
as a police officer, I do not believe that the police should be the cus- 
todians of that discretion for the simple reason that I have observed 
over those 7 years numerous cases where the rights of accused were 
violated. 

In some instances it was in a harmless, relatively harmless man- 
ner, in other instances in a more grave manner, the net result of it 
being that confessions were very often elicited where they would not 
have been elicited had the accused or the arrested person been allowed 
to remain silent. 

It has been suggested that the new legislation carries with it the 
admonition to the police that they will advise accused persons that they 
need not make a statement, and that they need not answer any ques- 
tions; and if they do, it may or will be liable to be used in any subse- 
quent court proceeding. 
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The plain fact of the matter is that this is done today and has been 
done since my time back in 1941, but the plain fact also remains that 
the admonitory statement is a meaningless statement when an accused 
or an arrested person is confronted by 3 or 4 police officers who have 
only one thing in mind, to elicit from this individual who they suspect 
of having committed a crime certain incriminatory statements. Con- 
sequently that person, if he hears the admonitory statement at all, 
chooses rather to cooperate with the police than be subjected to even 
harsher treatment. 

As I said before, and I wish to qualify my statement with respect to 
this experience: I do not state that the police administration under 
Chief Murray and Deputy Chief Scott encourages or has utilized 
techniques which elicited confessions or statements of an incriminatory 
nature from accused persons. 

My remarks are not intended, by inference, to be directed against any 
present administration. They are directed against the police machin- 
ery that has been described by the Supreme Court as a part of the 
“awful machinery of the criminal law.” 

I think that the police and their philosophy with respect to Mallory 
can best be shown when we observe what Deputy Chief Scott said this 
morning that the people who are against remedial legislation seek to 
punish the police, or they have a selfish interest, or they want to reduce 
the police to guards and process servers, and he regrets that there has 


- been a trend toward this liberal attitude by the court; but the trend 


will boomerang, and he cited Judge Holtzoff as a sterling exemplar of a 
judge who was unafraid to tell the truth. 

The fact of the matter is that the United States Court of Appeals 
for the District of Columbia Circuit has had occasion to direct criti- 
cisms at Judge Holtzoff for favoring the prosecution. 

That brings me to the second phase of my experience, as a defense 
attorney. I note that it is very difficult for a defendant, in my opinion, 
to go into the courts and go through the processes, the awful processes 
of the criminal law, and receive a 100-percent fair and impartial trial 
in most instances. 

It has been my experience that certain of the judges exposed to the 
constant crime seemingly lend aid to the prosecution. This is brought 
on by a great number of factors which are too numerous to go into, 
but one would be the numerous amounts of crimes that the judges have 
to handle, both in the municipal court of the District of Columbia and 
in the United States district courts. There are those who advocate 
leaving admissibility of a confession to the discretion of the judges. 
Those people who urge this view do so on an unrealistic basis, because 
most of them have never had the experience of objecting to such a con- 
fession, objecting to the admission of certain evidence, only to have it 
summarily overruled by the various judges who may perfunctorily go 
through the motions of complying with procedure outside the hearing 
of the jury. 

It rae ds said by Mr. Hart, Law Enforcement Council chief here, 
that the juries can best determine the admissibility of certain evidence. 
That the jury cannot so determine this issue is evident because they 
have not had police experience, they do not know what goes on behind 
the closed walls of police headquarters and police precincts, and no 
testimony adduced in trials will be designed to illuminate them. 
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I think that if we try to examine how Mallory came about, all we 
need to do is go back to McNabb and the Carignan cases, and find out 
what prompted Justice Douglas and Justice Frankfurter to point out 
the evils of secret interrogation. That is all that rule 5 (a) directs 
itself against. It does not direct itself against police asking questions 
of an accused during the time he is being transported from the time 
of his arrest to the time of his arraignment, anything he might volun- 
tarily offer at that time is perfectly admissible and can be used. 

The danger in modifying Mallory is inherent in the statements made 
by Mr. Hart. He says he interprets Mallory as excluding anything 
that was said by the accused from the time he was arrested, until the 
time he was arraigned. 

There is nothing in Mallory that says anything of that kind. 

Mr. SLAYMAN. Do you believe Mitchell is still the law ¢ 

Mr. Scutten. Yes, I do, very much so. 

And I think that if one reviews all of the cases from McNabb, 
Upshaw, Carignan, and Watson to the Mallory case, one must find that 
there is no restriction against the police obtaining confessions from 
the time they arrest to the time they arraign; and the only time that 
the confession or inculpatory statements are inadmissible is when the 
police hold a person they have arrested, to extract information from 
him; that is, illegally detain the accused, and then take him to arraign- 
ment. That is what the judge meant (236 F. 2d 708, dissent by 
Judge Bazelon), in Green v. United States ((CCA—DC) 236 F. 2d 
708 (1956), reversed on other grounds 355 U.S. 184 (1957) ), when 
he said that rule 5 requires arraignment without unnecessary delay, 
that is, reasonable time within which the prisoner should be brought 
before the committing magistrate; this must be determined in the light 
of all the facts and the circumstances of the case. 

Reasonableness of the delay in arraignment is therefore a functional 
consideration which embraces not only the circumstances occasioning 
the delay and also the evidence transpiring in the course of it, it aims 
to avoid all the evil implications of secret interrogation of persons 
accused of crime, and that is all the cases from McNabb to Mallory 
hold. What happens when one reviews the cases / 

One can see a sharp conflict of philosophy that is summed up in 
these two divergent views: the first view expressed by the majority 
in MeNabb with Justice Frankfurter and Justice Douglas speaking 
in those earlier cases, when they stated that the Court tried to rid 
the Federal system of secret interrogation by the police; and, on the 
other hand, the minority view expressed by Justice Reed, who said 
that the judicial approach to the problem must be in a spirit of co- 
operation with the law-enforcement authorities and starting with 
that sharp conflict of philosophy in the application of the criminal 
law in rule 5, you have, in at least the United States Court of Appeals 
for the District of Columbia, an equally sharp division of philosophy 
between the cases that have been decided, for example, by Judge 
Bazelon in his numerous adherences to the literal application of the 
MeNabb rule, from the time it was handed down, his decisions follow 
the rule literally, as it comes out in Mallory. 

And, on the other hand, you find an adaptation of Justice Reed’s 
philosophy enunciated by Judge Wilbur K. Miller, who has been on 
the other side of the fence consistently, all the way down; and, of 
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course, in the lower courts, Judge Holtzoff, who is quoted as saying 
he will not join the trend which seems to protect the criminal element 
im the District of Columbia and elsewhere. 

The truth of the matter is that the criminal element, while it is 
a grave thing and should be kept at a minimum, still are those persons 
representing a small minority of persons in the United States, and 
there are millions who w Ser be subjected to the so-called remedial 
legislation, and subjected to the threat of arrest, as so eloquently 
expressed by Professor Hogan a short time ago. 

He said that he did not want assurances gr anted by the police ad- 
ministration at the present time, and neither do I, and I speak again 
from my own experiences as a former police officer. 

Now, that does not mean I condemn police officers generally. I 
merely say that they are too prone, police officers in general—I will 

make this statement—police officers and law- enforcement agencies, 
including district attorneys and other members of the process of crimi- 
nal law, are too prone to seek convictions of an arrested person in 
order to satisfy public clamor, or in a misguided zeal to control crime, 
let us say, and to clear up existing cases. 

I believe that the approach made by the Supreme Court as early as 
the McNabb case, and as presented by the majority of the Court, down 
to Mallory, is the right approach. 

If, however, our “system now makes this country no longer a self- 
confident, progressive society, as it was described by Justice Frank- 
furter, but is so complex, the Mallory decision seems to assist crime 
and criminals, and remedial legislation is required; then I think such 
remedial legislation should have safeguards whereby the evil of secret 
interr ogation is removed. 

Once that is done, then there cannot be any quarrel on the side of the 
police. 

Mr. Gasch stated he was not in favor of any protracted, secret inter- 
rogation by the police. Implicit in that remark was that he might 
be in favor of reasonable, or a short time where they could carry on 
secret Interrogation. 

Therein, I think, lies the whole rub, and I think that under the 
present system if the secret interrogation aspect of police interroga- 
tion were removed, there would not be any more quarrel about this, 
all you would have to do is make sure that if the police interrogate 
an accused after his arrest, that they do so in a public manner. 

Now, how that would be accomplished, I am not quite clear; but 
one situation occurs to me, and that is that if an arrested person were 
taken to a precinct and a confession was to be obtained, that it might 
be possible to have an objective person not connected with the police 
department at all, to record all questions and answers and all state- 
ments made by the accused, and if the confession was within the 
scope of these questions and answers and recorded, and played to each 
trial judge, assuming the case went to trial, then that could remove, 
possibly, some of the objections to secret interrogation. 

Another which oceurs to me is that if there were available some 
central place of interrogation where the press or other persons not 
connected with the police again were able to listen to that questioning 
or eliciting of confession, and could so certify and state to the court 
the circumstances under which it was obtained. this also would remove 
the secret aspects of the interrogation by the police. 
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Of course, each one of those things I have mentioned have manifest 
weaknesses in them, that I recognize; but I believe that legislation 
which removes the words “secret interrogation” removes all the diffi- 
culty and all the dispute. The rest of the dicta that has flowed from 
McNabb to Mallory would disappear. 

Senator Lancer. Thank you very much. We are obliged to you for 
coming. 

Mr. Stayman. Mr. Chairman, we have some statements for the 
record. I do not see the last witness who asked to be heard, but we 
have statements to be put in the record. 

Senator Lancer. Very well, they may be put in the record. 

(Statements referred to follow :) 


STATEMENT OF THE NATIONAL BAR ASSOCIATION IN OPPOSITION TO S. R. 2970 


It is our impression that this proposed legislation is designed to modify the 
law relative to the effect of a failure to arraign an arrested person promptly 
and without unnecessary delay after the arrest. The Supreme Court in its re- 
cent Mallory decision (Mallory v. United States, 354 U. S. 449;1 L. Ed. (2d) 1479) 
undertook to treat of the effect of an unreasonable delay in arraigning a suspect 
when it appeared that there was no valid reason for delay and where during 
the delay the suspect was subjected to lengthy interrogation and to a he-detec- 
tor test. The Supreme Court in the Mallory opinion stated simply: 

“The case calls for the proper application of rule 5 (a) of the Federal Rules 
of Criminal Procedure, promulgated in 1946 (327 U. 8. 821). That rule provides: 

“‘(a) Appearance before the commissioner.—An officer making an arrest 
under a warrant issued upon a complaint or any person making an arrest with- 
out a warrant shall take the arrested person without unnecessary delay before 
the nearest available commissioner or before any other nearby officer empow- 
ered to commit persons charged with offenses against the laws of the United 
States. When a person arrested without a warrant is brought before a com- 
missioner or other officer a complaint shall be filed forthwith.’ ” 

The Court then discussed the statutory and judicial antecedents used as 
guides in the application of rule 5 (a) inclusive McNabb v. United States (318 
U. S. 332). In the Mallory opinion we are told that in McNabb “In order to 
adequately enforce the congressional requirement of prompt arraignment, it 
was deemed necessary to render inadmissible incriminating statements elicited 
from defendants during a period of unlawful detention.” 

It is believed that the many bills introduced in this session of Congress 
aimed at the emasculation of the law as set forth in Mallory have been so 
introduced without consideration of the real and basic holding in Mallory and 
in disregard of the true purpose of that decision. 

The Mallory decision recognizes the intent of rule 5 (a) of the Federal Rules 
of Criminal Procedure which requires the prompt arraignment of the suspect: 
“It aims to avoid all the evil implication of secret interrogation of persons 
accused of crime.” Further it protects the innocent and law-abiding citizen 
from being held for unreasonable length of time who has been arrested with- 
out probable cause in the first instance but merely upon bare suspicion and who, 
in many instances, has been arrested merely for the purpose of seeking informa- 
tion concerning the crime being investigated and for the purpose of of obtaining 
leads as to other possible suspects. 

If the Congress was right in requiring that the arrested citizens be promptly 
arraigned, and if rule 5 (a) of the Federal Rules of Criminal Procedure is a 
rule good for citizens in general, then there should be some method of en- 
forcing the rule. No civil or criminal sanctions can be invoked against the 
peace officer or official who willfully and deliberately violates the law as set 
forth in rule 5 (a). The Supreme Court, therefore, by the promulgation of a 
rule of evidence, seeks to enforce rule 5 (a) by the assessment of a penalty 
against the Government in instances where this law has been violated. That 
penalty is simply the refusal to admit into evidence statements or confessions 
obtained during the period of unlawful detention without regard to coercion 
or lack of coercion. 

All that the Supreme Court is saying in this regard is this: Rule 5 (a) pro- 
vides for the arraignment of arrested citizens without unnecessary delay. This 


| 








ee 


CONFESSIONS AND POLICE DETENTION 179 


is the law. Unfortunately there is no means of enforcing this rule. Because 
unnecessary delays invite and encourage extensive, unwarranted, and secret 
interrogation of arrested citizens and possibly employment of third-degree meth- 
ods of obtaining information and confessions, we have devised a rule of evi- 
dence that will not only discourage the violation of the law contained in rule 
5 (a) by police officers but will, indeed, effectively remove the reason for such 
unnecessary delay (i. e., the desire to delay arraignment while a confession is 
extracted). This rule of evidence is quite simple and most effective: if officers 
fail to cause the suspect to be promptly arraigned, statements or confessions 
obtained during the period of unnecessary delay may not be used in evidence 
against the suspect. The rule is enforced through the penalty. 

In Mallory the Supreme Court says this to the peace officer : 

(1) You must not arrest a citizen without probable cause for his arrest in 
the first instance ; 

(2) If you have arrested a citizen upon what you believe to be probable cause, 
take him promptly before a committing magistrate, judge, or commissioner who 
under our system of jurisprudence, will judicially determine if there is in fact 
probable cause. If you are correct in your original assumption, the citizen will 
be held and bail bond fixed. If you are not correct, the citizen will be released. 

(3) If you have arrested a citizen without probable cause, you have no right 
to hold him for the purpose of questioning concerning your suspicions and if, by 
chance, you are correct in your suspicions and after a long delay before arraign- 
ment the defendant confesses his guilt you will have thwarted your own pur- 
pose, for you will then be unable to use the confession in evidence against the 
defendant upon his trial for the offense. 

The effect of that directive by the Supreme Court to the peace officer, once 
he understands it and as soon as his superiors cease complaining that they are 
hampered in law enforcement by Mallory, will be to compel him to employ more 
efficient methods of crime detection. The peace officer will realize that where a 
crime has been committed and he has suspicions concerning possibly a dozen 
persons but no probable cause to charge any single 1 of the dozen with having 
committed the crime, he can no longer arrest all 12 of the citizens without 
probable cause and for the purpose of questioning them at length and by that 
method derive his probable cause against 1 of them (or, possibly with the result 
that the whole 12 have been arrested in vain), but he must seek to discover 
some individual together with sufficient evidence of his guilt to constitute prob- 
able cause before making any arrest. 

Many persons have erroneously interpreted Mallory to hold that a confession 
or statement obtained during a long delay before arraignment is presumed to be 
involuntary. Nothing could be further from the truth. Under Mallory whether 
or not a confession or statement is involuntary or coerced is not germane to the 
issue. Mallory does not say that such statements or confessions are presumed 
to be involuntary. That decision merely holds that as a rule of evidence and as 
a means of enforcing the prompt arraignment requirement of rule 5 (a) of the 
Federal Rules of Criminal Procedure, a confession obtained during the period 
of unnecessary delay before arraignment is inadmissible. The question as to 
whether or not such statement or confession is voluntary or not is closed and 
of no importance. Such statement or confession is not admissible as a rule of 
evidence whether involuntary or voluntary. 

In order to enforce the 4th and 5th amendments to the Constitution, the 
Supreme Court formulated the Federal exclusionary rule in Weeks v. United 
States (232 U. S. 383 (1914)). The purpose of that rule is: “To remove the 
temptation to ignore constitutional restraints on search and seizure, evidence 
obtained in violation thereof is made inadmissible against accused in 
Federal courts.” Although the rule as set forth in the Weeks case was, at the 
time of its promulgation, contrary to the law in effect in most of the States 
and although the Supreme Court has itself said that the Weeks doctrine is not 
a command of the fourth amendment but is a judicially created rule of evi- 
dence which Congress could overrule, Congress has not overruled the Weeks 
doctrine during the now 44 years that it has governed the law of search and 
seizure in Federal courts. During these 44 years the enforcement of Federal 
criminal law has not been hampered thereby. And today, as at all times since 
1914, we must look to the courts to determine what is a reasonable search 
and what is an unreasonable search under amendments 4 and 5. No one can 
deny that the courts have done a most effective job in this regard. 

If the United States has for the past 44 years relied upon the judicially 
created rule of evidence that was first set forth in the Weeks case for the en- 
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forcement of the rights of citizens under the fourth and fifth amendments with- 
out legislation to circumscribe, define, modify, or emasculate its provisions, with- 
out any hampering of law enforcement and without any general failure to bring 
criminals to justice, it seems to me, that since the provisions of the fourth amend- 
ment have been enforced for 44 years by the rule rending inadmissible evidence 
seized in violation of the fourth amendment, certainly rule 5 (a) of the Federal 
Rules of Criminal Procedure could be enforced by this very similar judicially 
created rule of evidence as set forth in the Mallory decision. This could be ac- 
complished without legislation to circumscribe, define, modify, or emasculate its 
provisions. I sincerely believe that this will not result in any hampering of law 
enforcement officials who desire to proceed in a lawful fashion, nor will it re- 
sult in an inability of the police to bring criminals to justice as heretofore. 

Mallory was decided June 24, 1957. In the same 8 months since the law as 
set forth in that decision has been in effect, there has been nothing in the 
records of the police department in the District of Columbia to indicate that 
policemen have been hindered in their job of causing the legal arrests and con- 
victions of criminals. Perhaps the job of the policeman has been made not as 
easy as it was before, but on the other hand, it is perhaps also true that great 
numbers of citizens have been spared the inconvenience, humiliation, and chagrin 
of having been unlawfully arrested and having been unlawfully detained for 
varying lengths of time while being interrogated extensively concerning crimes 
that they did not commit. 

The majority of the persons complaining of the Mallory decision are policemen. 
The policemen do not admit it, but what they really desire is a right to arrest 
citizens without probable cause and without penalty of any sort. If we interpret 
the fourth amendment to mean that a citizen may not be arrested without probable 
‘ause, why should we accede to the demands of policemen, who for all intent and 
purposes really seek to violate the constitutional command? The legislation 
sought will implement the desire of policemen to arrest without probable cause. 

Prior to the Mallory decision in the District of Columbia a very large percent- 
age of all arrests were arrests made on the so-called charge of investigation. 
Since there is no such crime and no such charge known to the law, naturally all 
of these arrests for investigation were illegal arrests. In other words, many 
policemen follow the policy of arresting first and investigating later. Seems to 
me, it should be the other way around. Now, because to some limited extent 
Mallory compels policemen to investigate first and arrest later upon the basis 
of the investigation, the policemen complain that they are hindered in the per- 
formance of their duty. This is not so. Officers can do their duty just as effec- 
tively under Mallory as before. There can be no doubt, however, that they must 
work a bit harder and perhaps even a few more officers might be needed. Cer- 
tainly this price is not too high for the preservation of the rights and liberties 
of the individual that have been the heritage of Americans through the years. 
The citizen who is arrested and charged with investigation will have his reputa- 
tion damaged to the same extent as the citizen who is arrested, charged, and 
promptly brought before a judge, committing magistrate, or commissioner for 
arraignment and preliminary hearing. He would be discharged if there be no 
probable cause for his arrest. In this regard it is interesting to note that the 
form 57 that job applicants for almost all types of Federal employment must 
execute, contains the following question : 

“33. Have you ever been arrested, charged, or held by Federal, State, or other 
law-enforcement authorities for any violation of any Federal law, State law, 
county or municipal law, regulation or ordinance? 

“Do not include anything that happened before your 16th birthday. Do not 
include traffic violations for which a fine of $25 or less was imposed. All other 
charges must be included even if they were dismissed.” 

The Federal job applicant must explain all arrests. He must explain even 
if the charges were dismissed. This is probably true in job applications for 
most responsible jobs in private concerns as well. The reputations of a far 
greater number of innocent citizens would be preserved by the enforcement of 
Mallory because that decision certainly will deter and curb arrests without 
probable cause. Officers will not be very prone to frequently arraign persons 
without probable cause when they come to know that arraignments without 
probable cause will result only in the release of the persons arrested and a loss 
of time by both officer and citizen. 

Some policemen have complained because, they say, a commisisoner or com- 
mitting magistrate is not always available. In the Distri¢t of Columbia there 
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are 15 judges in the United States District Court for the District of Columbia 
exclusive of 3 retired judges who serve part time. In the municipal court for 
the District of Columbia there are 16 judges exclusive of 1 retired judge who 
serves 3 months per year. All 35 of: these judges may issue warrants, arraign, 
commit, discharge, or fix bail for persons brought before them charged with 
offenses against the United Statse. In addition to the 35 judges there is a United 
States commissioner who is also empowered to perform these duties. There 
should, therefore, be no lack of a judicial officer for the purpose of arraignments 
in the District of Columbia at any time. 

Many years ago Congress recognized the fact that in some instances arrested 
persons were being detained in the District of Columbia for unreasonable lengths 
of time without formal charge. Congress enacted what is now title 16, section 
805, District of Columbia Code, which provides as follows: 

“16-805 (24: 205). Right to true copy of commitment—Forfeiture. Any 
person committed or detained, or any person in his behalf, may demand a true 
copy of the warrant of commitment, or detainer, and any officer or other person 
detaining him who shall refuse or neglect to deliver to him a true copy of the 
warrant of commitment or detainer, if any there be, within 6 hours after the 
demand, shall forfeit to the party so detained the sum of $500 (Mar. 3, 1901, 
31 Stat. 1372, ch. 854, 1147).” 

While on its face this statute merely provides for the obtention of a true 
copy of the warrant of commitment or detainer, its real purpose was to effect 
the release within 6 hours of persons detained without formal charge. In 
the District of Columbia there has come to be known among criminal lawyers 
what is called a 6-hour writ. When a client has been arrested on the so-called 
charge of investigation and is being held without being charged with any crime, 
the lawyer will serve upon the officer in charge of the precinct where the client 
is detained a formal demand for a true copy of the warrant of commitment or 
detainer pursuant to the aforesaid statute. Under this practice the police 
officers must then charge the client with some offense formally or release the 
client. The police officers release or charge prisoners after such demand be- 
cause of the forfeiture provision. This might be a somewhat effective method 
of preventing long unlawful detentions but for the fact that in practice there 
is required a formal demand in writing which cannot be affected by the prisoner 
himself. and for the further reason that the arrested person seldom knows 
of this statutory provision and, certainly he is not told of its existence. The 
result is that the remedial feature of the statute is available only to those 
persons who have friends or relatives able to employ an attorney. This statute 
contemplates no penalty against an officer who holds an arrested subject for 
several days without charge and without arraignment provided that within 
6 hours after receipt of the formal demand, he either formally charges the 
prisoner or releases him. Moreover, in event of a formal charge being placed 
against the suspect after service of the formal demand or 6-hour writ, there 
is nothing to compel the officer to arraign the prisoner. True enough, in the 
practice in the District of Columbia, if the charge is placed against the suspect 
during the nighttime hours, the chief of the detective bureau or some police 
official is empowered to fix the amount of bail bond. This is a judicial function. 
But aside from all of these matters, the important thing to be considered is that 
Congress recognized a need for some method of compelling the release of un- 
lawfully detained persons. 3ecause of these reasons it is plain that this 
provision is woefully inadequate. This statute is in effect only in the District 
of Columbia and has no application in the States. 

We say that the method of enforcement of rule 5 (a) of the Federal Rules 
of Criminal Procedure set forth in the Mallory decision is the most effective 
method, a method that has been tried in the enforcement of the provisions of the 
4th amendment and has proved to be most effective during the past 44 years. 
We say that Congress should not permit itself to be stampeded into hasty enac- 
tion of legislation designed to nullify the effect of that decision without sufficient 
time to properly ascertain and evaluate the effect of that decision upon law 
enforcement generally and the protection of the rights of citizens specifically. 
Further, it must be considered that Mallory has now been in effect for more than 
8 months without appreciable effect upon law enforcement. We, therefore, urge 


that no legislation be enacted to modify the law as set forth in the Mallory de- 
cision. 
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PRISONERS RELIEF SOCIETY, 
Washingon, D. 0., March 6, 1958. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, United States Senate 
Committee on the Judiciary, Washington, D. C. 


Dear SENATOR HENNINGS: I wish to submit the following statement for attach- 
ment to the record of your forthcoming hearings on the subject of confessions 
and police detention. 

I am the president of the Prisoners Relief Society, a subsidiary Prisoners Aid 
Society, and have been active in the work of this organization for 44 years. The 
organization, a nonprofit charitable society incorporated in 1914 under the laws 
of West Virginia, has for its objective obtaining jobs for persons released from 
confinement and rehabilitation of exconvicts who are afflicted with alcoholism 
or drug addiction. The work of this organization is carried on a nationwide 
basis, although the majority of my work in the past 44 years has been in the Dis- 
trict of Columbia. In the course of my work I have come into contact with 
thousands of exconvicts in the District of Columbia and elsewhere. I have made 
numerous visits to jails and penitentiaries and have numerous acquaintances 
with directors and wardens of such institutions. It is my belief that in the 
course of 44 years in this work that I have acquired sufficient judgment to sift 
fact from fancy in the stories and complaints which have come to me from 
prisoners and exconvicts. 

Based upon my long experience and association in the field of prisoner reha- 
bilitation, and my wide and varied contacts with persons convicted of crime in 
the District of Columbia and elsewhere, I feel prepared to state a considered 
opinion that a significant and unduly large number of persons convicted here in 
this city are the innocent and unwitting victims of brutality, coercion, intimida- 
tion, and third-degree tactics on the part of the Metropolitan Police, the Federal 
Bureau of Investigation, and the postal inspectors. I have felt this fact to be 
true for a long time, but as a private citizen, I have also felt helpless to do any- 
thing about it. I congratulate the Subcommittee on Constitutional Rights for 
its zeal in investigating the subject of police activity in obaining confessions, 
and wish it success in its endeavors. 

I think that much of the pressure upon the police force to use such methods 
in their investigations is generated by the press and elements of the public 
who clamor most fiercely for apprehension and conviction of criminals. I have 
no personal grievance against the police department, and have assisted them 
often in their investigations. But I feel that in their ardor to close a case, 
and thereby escape public criticism, they are often careless in their regard for 
finding the proper defendant. Ex-convicts are particularly liable to be picked 
up and interrogated on the flimsiest suspicion or on no evidence at all, and 
placed under pressure to make incriminating statements. Such methods should 
be eliminated from police practice. 

In 1957, in Washington, 114 paroled convicts were picked up from their 
place of employment for police lineup. Third-degree methods caused every one 
of them to lose their jobs, reduced them to a helpless condition. On this 
account, it is very hard to find employment for this element. It is a death 
blow. Makes the police crime breeders. z 

I am fully in accord with the Supreme Court decision in the Mallory case. 
I think that it stands as a real deterrent to unethical and improper police 
practices and should not be altered by Congress. The decision is not a loophole 
for the guilty, but a safeguard for ignorant, uneducated persons who are the 
chief victims of police oppression. 

Very truly yours, 
Exx.icorr BE. Duppina. 


Senator Lancer. That will be all for today. 
(Whereupon at 1:35 p. m., the subcommittee adjourned.) 
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APPENDIX 


The following materials, numbered as exhibits 1 through 36, have been re- 
ceived by the subcommittee for insertion in the record. They are as follows: 

1. Memorandum on legislative history of rule 5 (a), Federal Rules of Criminal 
Procedure, prepared by J. Delmas Escoe and Walter H. Maloney, Jr., assistant 
counsel, Senate Subcommittee on Constitutional Rights. 

2. Memorandum on Action of Supreme Court Advisory Committee on rule 5 
of the Federal Rules of Criminal Procedure, prepared by J. Delmas Escoe and 
Walter H. Maloney, Jr., assistant counsel, Senate Subcommittee on Constitu- 
tional Rights. 

3. Article, “Mallory Decision Reflects Sound Policy,” by United States Senator 
Thomas C. Hennings, Jr., reprinted from November 25, 1957, issue of Amicus 
Curiae, published by the George Washington University Law School. 

4. Sections on “Due Process of Law” and “Detention of Suspects” from book, 
The Right of the Pedéple, by William O. Douglas, Doubleday & Co., Inc., Garden 
City, N. Y., 1958 (p. 152 to 157, inclusive). 

5. Report to the Council on Law Enforcement on the meaning and application 
of the McNabb rule, prepared by the junior bar section of the Bar Association 
of the District of Columbia. 

6. Compilation of Federal district court cases throughout the United States 
in which the question of admissibility under the Mallory ruling was raised, pre- 
pared by the Department of Justice. 

7. Letters from United States Attorneys in United States territorial possessions 
concerning application of the Mallory ruling. 

8. Rule 5 of the Federal Rules of Criminal Procedure, containing Notes on 
Decisions and Supplementary Index to Notes, from United States Code Anno- 
tated, published by the West Publishing Co. 

9. Opinion in McNabb v. United States (318 U. 8S. 332 (1943) ). 

10. Opinion in United States v. Mitchell (322 U. 8. 65 (1944) ). 

11. Opinion in Upshaw v. United States (335 U.S. 410 (1948) ). 

12. Opinion in United States v. Carignan (342 U. 8.36 (1951) ). 

13. Opinion in Mallory v. United States (354 U. S. 449 (1957) ). 

14. Opinions based on Mallory ruling by the United States Court of Appeals 
for the District of Columbia Circuit: 

(a) Clarence E. Watson, Jr. v. United States. 
(b) Porter L. Lawson v. United States. 
(c) Russell EB. Carter v. United States. 

(d) Joe G. Metoyer v. United States. 

(e) Aaron Perry v. United States. 

(f) Robert Starr, Jr. v. United States. 

(g) Albert EB. Blackshear v. United States. 
(h) Milton Leo Mallory v. United States. 
(i) John E. Trilling v. United States. 

(j) James 8. Gilliam v. United States. 

(k) Charles 8S. Porter v. United States. 

15. Opinion by United States District Judge Alexander Holtzoff in United 
States v. Paul J. Heideman and Daniel R. Brennan. 

16. Extract of opinion by United States District Judge Edward M. Curran in 
United States v. Charles Turner. 

17. Bills introduced in Senate: 

(a) S. 2432 introduced by Senator Butler on July 1, 1957. 

(b) S. 2970 introduced by Senator Eastland on January 13, 1958. 

(c) 8.33825 introduced by Senator Morse on February 21, 1958. 

(d) S. 3355 introduced by Senator Butler on February 25, 1958. 
18. Bills introduced in House: 


(a) H.R. 8600 introduced by Representative Keating on July 9, 1957. 
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(0) H.R.11477 introduced by Representative Willis on March 18, 1958. 

19. Speech by Senator Wayne Morse on Constitutional Rights of Accused 
Persons from February 21, 1958, edition of Congressional Record (pp. 2199- 
2201). 

20. Memorandum on H. R. 8600 and §S. 2482 relating to detention and ques- 
tioning of persons by police, prepared by Charles Horskey and Charles Reich, 
lawyers. 

21. Letter from John D. O’Reilly, Jr., professor of law, Boston College Law 
School, Brighton, Mass. 

22. Symposium: Are the Courts Handcuffing the Police? (Northwestern Uni- 
versity Law Review, March—April 1957, pp. 1-89). 

23. Article, The Confession Dilemma in the United States Supreme Court, by 
Fred E. Inbau (48 Illinois Law Review (1948), pp. 442-464). 

24. Report of concluding session of criminal law section, American Bar Asso- 
ciation, 79th annual meeting, Dallas, Tex., August 29, 1956, on subject, Are the 
Courts Handcuffing the Police’? 


25. Article, Criminal Law: Evidence: Admissibility of Confessions Made 


26. Opinion in Watts v. Indiana (338 U.S. 49 (1949) ). 

27. Article, The Privilege Against Self Incrimination: Does It Exist in the 
Police Station? (vol. 5: Stanford Law Review, 1952-53, pp. 459-479). 

28. Article, The Third Degree—Its Historical Background, The Present Law 
and Recommendations (vol. 43: Kentucky Law Journal, 1955, pp. 392-406). 

29. Memorandum on article 31 of the Uniform Code of Military Justice, pre- 
pared by Walter H. Maloney, Jr., assistant counsel, Senate Subcommittee on 
Constitutional Rights. 

30. Memorandum on list of cases decided by the Court of Military Appeals in 
which article 31 of the Uniform Code of Military Justice has been construed, 
prepared by Walter H. Maloney, Jr., assistant counsel, Senate Subcommittee on 
Constitutional Rights. 

31. Confessions and Arraignment, a compilation of State statutes relating to 
arraignment and State rules of evidence governing the admissibility of con- 
fessions made while under arrest and prior to arraignment, compiled by the 
junior bar section of the Bar Association of the District of Columbia, December 
1957. 

32. Time of Arraignment, State statutory provisions relating to the time a 
person may be held in custody before being brought before a committing magis- 
trate, compiled by the junior bar section of the Bar Association of the District 
of Columbia, January 1958. 

33. Bibliography for use in connection with the Mallory case, prepared by the 
American Law Division of the Library of Congress. 

34. Memorandum of Law Review and Periodical Bibliography on Confessions 
and Police Detention, prepared by Sue McCandless, research assistant, Senate 
Subcommittee on Constitutional Rights. 

35. Resolution, Federation of Citizens Associations of the District of Columbia. 

36. Statement, Yale Kamisar, associate professor of law, University of Minne- 
sota, Minneapolis, Minn. 

(The materials referred to follow:) 


ExHIeirT 1 
FEBRUARY 11, 1958. 
MEMORANDUM 


To: Charles H. Slayman, Jr., chief counsel, Senate Constitutional Rights Sub- 
committee. 

From : J. Delmas Escoe and Walter H. Maloney, Jr., assistant counsel. 

Subject: Legislative history of rule 5 (a), Federal Rules of Criminal Procedure. 

Prior to the adoption of the Federal Rules of Criminal Procedure, on March 
21, 1946, several separate statutes governed the requirement that a Federal 
officer making an arrest bring his prisoner to a committing magistrate. These 
statutes are set forth as follows: 

(1) Act of March 1, 1879 (20 Stat. 327, ch. 125, sec. 9) : 

“When any marshal or deputy marshal of the United States within the district 
for which he is appointed shall find any person or persons in the act of operating 
an illicit distillery, it shall be lawful for such marshal or deputy marshal to 
arrest such person or persons, and to take him or them forthwith before some 
judicial officer named in section 1014 of the Revised Statutes, who may reside 
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in the county of arrest, or if none, in that nearest to the place of arrest, to be 
dealt with according to the provisions of sections 1014, 1015, and 1016 of the said 
Revised Statutes.” [Emphasis added. ] 

(2) Act of June 18, 1934 (48 Stat. 1008) : 

“Be it enacted by the Senate and House of Representatives of the United States 
of America, in Congress assembled, That the Director, Assistant Director, agents, 
and inspectors of the Division of Investigation of the Department of Justice are 
empowered to serve warrants and subpenas issued under the authority of the 
United States; to make seizures under warrant for violation of the laws of the 
United States; to make arrests without warrant for felonies which have been 
committed and which are cognizable under the laws of the United States, in 
‘ases where the person making the arrest has reasonable grounds to believe 
that the person so arrested is guilty of such felony and where there is a likeli- 
hood of the person escaping before a warrant can be obtained for his arrest, but 
the person arrested shall be immediately taken before a committing officer. 
Such members of the Division of Investigation of the Department of Justice 
are authorized and empowered to carry firearms.” [M®mphasis added. ]} 

(3) Act of July 3, 1918 (ch. 128, sec. 5; 16 U. 8. C. 706), relating to arrests by 
Interior employees in national parks and others regarding game laws: 

“Any employee of the Department of the Interior authorized by the Secretary 
of the Interior to enforce the provisions of section 703-711 (relating to the migra- 
tory game laws) shall have power, without warrant, to arrest any person commit- 
ting a violation of said sections in his presence or view and to take such person 
immediately for examination or trial before an officer or court of competent 
jurisdiction.” [Emphasis added. ] 

(4) Title 10, United States Code, section 16, relating to national parks, in- 
cludes a requirement for bringing an arrested person before a United States 
commissioner, but contains no time specified. 

Title 4, section 140, District of Columbia Code (Rev. Stat. D. C. 397): 

“The several members of the police force (of the District of Columbia) shall 
have power and authority to immediately arrest, without warrant, and take into 
custody, any person who shall commit, or threaten to commit, in the presence of 
such member, or within his view, any breach of the peace or offense directly pro- 
hibited by Act of Congress, or by any law or ordinance in force in the District, 
but such member of the police force shall immediately, and without delay, upon 
such arrest, convey in person such offender before the proper court, that he may 
be dealt with according tolaw.” [Emphasis added.] 

According to the act of June 29, 1940 (18 U. S. C. 3771), the Supreme Court has 
the authority to promulgate rules of pleading, practice, and procedure with 
respect to criminal cases in Federal courts: 

“The Supreme Court of the United States shall have the power to prescribe, 
from time to time, rules of pleading, practice, and procedure, with respect to any 
or all proceedings prior to and including verdict, or finding of guilty or not guilty 
by the court if a jury has been waived, or plea of guilty, in criminal cases and 
proceedings to punish for criminal contempt of court in the United States district 
courts, in the district courts for the Territory of Alaska, the district of the Canal 
Zone and the Virgin Islands, in the Supreme Court of Hawaii and Puerto Rico, 
and in proceedings before United States commissioners. Such rules shall not 
take effect until they have been reported to Congress by the Chief Justice at or 
after the beginning of a regular session thereof but not later than the first day 
of May, and until the expiration of ninety days after they have been thus reported. 
All laws in conflict with such rules shall be of no further force or effect after such 
rules have taken effect. 

“Nothing in this title, anything therein to the contrary notwithstanding, shall 
in any way limit, supersede, or repeal any such rules heretofore prescribed by 
the Supreme Court.” 

Pursuant to these rules, the Supreme Court, through the Attorney General, 
forwarded the Federal Rules of Criminal Procedure to Congress on January 38, 
1945. They entered into effect on March 21, 1946, superseding all previous rules. 
As can be seen, the standard in rule 5 (a) of arraignment “without unnecessary 
delay” is broader and more liberal in its allowances to the police than the stand- 
ards of “immediately,” “forthwith,” and “immediately, and without delay,” which 
are contained in its legislative predecessors. 

After the Supreme Court promulgation became effective, the 80th Congress 
enacted all of title 18 of the United States Code into positive law as title 18 
(Publie Law 272, 80th Cong., act of June 25, 1948, ch. 645; 62 Stat. 683). While 
this enactment did not specifically include the Federal Rules of Criminal Pro- 
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cedure, it contains numerous specific references to specific provisions of the 
Federal rules, including a reference in section 3060 of title 18 to Federal rule 5 
as the provision governing arraignments. Thus Congress gave implied sanction 
to Federal rule 5, and by the rules of statutory construction, it can be argued 
that there was also implied sanction to previous constructions of rule 5. 

The actual records, located in the library of the Supreme Court, of the 
Advisory Committee recommendations were made secret in 1952 by order of 
Chief Justice Vinson. However, published notes of the Advisory Committee are 
printed in the United States Code. 





ExHIsIT 2 


MEMORANDUM 
FEBRUARY 12, 1958. 


To: Charles H. Slayman, Jr., chief counsel, Senate Constitutional Rights Sub- 
committee. 

From: J. Delmas Escoe and Walter H. Maloney, Jr., assistant counsel. 

Subject: Action of Supreme Court Advisory Committee on rule 5 of the Federal 
Rules of Criminal Procedure. 


By order of February 3, 1941 (and subsequent orders) the Supreme Court ap- 
pointed the following persons as members of an Advisory Committee to assist it 
in the preparation of rules of pleading, practice, and procedure in criminal cases 
in the district courts of the United States: 


Arthur T. Vanderbilt, chairman George A. Longsdorf 
James J. Robinson, reporter Hugh D. McLellan 
Alexander Holtzoff, secretary George Z. Medalie 
George James Burke Lester B. Orfield 
John J. Burns Murray Seasongood 
Frederick BE. Crane J.O. Seth 

Gordon Dean John B. Waite 
George H. Dession Herbert Wechsler 
Sheldon Glueck G. Aaron Youngquist 


The preliminary draft of the Federal Rules of Criminal Procedure was pub- 
lished in May 1943, and circulated to members of the bench and bar for criticism 
and suggestions. This draft contained the following provision, entitled “Rule 
5 (b)”: 

“Exclusion of Statement Secured in Violation of Rule. No statement made by 
a defendant in response to interrogation by an officer or agent of the Government 
shall be admissible in evidence against him if the interrogation occurs while the 
defendant is held in custody in violation of this rule.” 

The explanatory note to this provision, made by the Advisory Committee is as 
follows: 

“Note to subdivision (b). The extent to which the proposed rule states the 
present law, in view of the recent decisions of the Supreme Court in the case of 
McNabb v. United States (318 U. 8S. 332 (1943)), and in the similar case of 
Anderson v. United States (318 U. S. 350 (1943)), may best be observed by 
considering the facts and the law as set forth in McNabb v. United States. The 
McNabbs were convicted of second-degree murder in the killing of an officer of 
the Alcohol Tax Unit. The convictions were based essentially on statements of 
the three convicted defendants which were admitted in evidence over the objec- 
tion that the statements were illegally secured by fellow officers of the deceased. 
The circumstances under which the statements were secured and the legal effects 
of those circumstances are stated in the opinion of the Court by Mr. Justice 
Frankfurter, as follows: 

“Freeman and Raymond McNabb were arrested in the middle of the night at 
their home. Instead of being brought before a United States commissioner or a 
judicial officer, as the law requires, in order to determine the sufficiency of the 
justification for their detention, they were put in a barren cell and kept there 
for fourteen hours. For two days they were subjected to unremitting questioning 
by numerous officers. Benjamin’s confession was secured by detaining him 
unlawfully and questioning him continuously for five or six hours. The McNabbs 
had to submit to all this without the aid of friends or the benefit of counsel. * * * 

“Congress has not explicitly forbidden the use of evidence so procured. But to 
permit such evidence to be made the basis of a conviction in the Federal courts 
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would stultify the policy which Congress has enacted into law. [The opinion 
cites 18 U. 8. C. 593, 595, and 5 U. 8. C. 300a.] 

“In holding that the petitioners’ admissions were improperly received in evi- 
dence against them, and that having been based on this evidence their convictions 
cannot stand, we confine ourselves to our limited function as the court of 
ultimate review of the standards formulated and applied by Federal courts in the 
trial of criminal cases. We are not concerned with law-enforcement practices 
except insofar as the courts themselves become instruments of law enforcement. 
We hold only that a decent regard for the duty of courts as agencies of justice 
and custodians of liberty forbids that men should be convicted upon evidence 
secured under the circumstances revealed here. * * * 

“Reversed. 

“The considerations advanced in support of the proposed rule are in substance 
those set forth in the opinion of the court in McNabb v. United States, although 
the proposed rule was adopted before the decision of that case. The proposed 
Subdivision (b) is designed to implement the statutory duty of the arresting 
officer, as stated in Subdivision (a), that is, to take the person arrested before a 
committing officer without unnecessary delay, by eliminating interrogation of the 
person by the officer or by other officers as a cause of failure to take the person be- 
fore the committing officer without unnecessary delay. It is to be noted that the 
proposed rule does not exclude voluntary statements made in response to interro- 
gation by officers unless at the time the statement is made the detention is unlaw- 
ful under Subdivision (a); interrogation during the permissible period of de- 
tention is not prohibited. Even if the detention is unlawful, moreover, voluntary 
statements made otherwise than in answer to interrogation by Government 
agents are not rendered inadmissible. 

“The voluntary character of the confession, as the test of determining its ad- 
missibility, is supported by Mr. Justice Reed in the dissenting opinion in 
McNabb v. United States, supra. It is there stated: 

“Involuntary confessions are not constitutionally admissible because violative 
of the provision of self-incrimination in the Bill of Rights. Now the Court leaves 
undecided whether the present confessions are voluntary or involuntary and 
declares that the confessions must be excluded because in addition to questioning 
the petitioners, the arresting officers failed promptly to take them before a com- 
mitting magistrate. The Court finds a basis for the declaration of this new rule 
of evidence in its supervisory authority over the administration of criminal 
justice. I question whether this offers to the trial courts and the peace officers a 
rule of admissibility as clear as the test of the voluntary character of the con- 
fession * * * 

“The simplest, clearest, and apparently the most effective exclusionary rule 
against police interrogation seems to be the rule established by the law of 
Scotland. In Scotland, ‘Interrogations of arrested persons by the police are for- 
bidden and confessions and admissions obtained in this way are inadmissible 
in evidence * * *. “Police authorities are not permitted to examine him (the 
prisoner) without the protection of a magistrate’. Keedy, Criminal Prcoedure in 
Scotland ((1913) 16, 17, 18), quoted in the American Law Institute Code of 
Criminal Procedure ( (1931), Commentary to sec. 39 at 269). See also H. M. 
Advocate v. Aitken (1926, J. C. 883) ; and Renton and Brown Criminal Procedure 
According to the Law of Scotland ((2d. ed. 1928) 28, 29, 33-35). The criminal 
procedure of Scotland, however, aids the police in their investigations by the 
private and cooperative manner in which the preliminary examination is con- 
ducted before the magistrate, by making admissible later at the trial either the 
defendant’s answers to questions put to him by the magistrate or the fact that 
the defendant refused to answer certain questions asked him by the magistrate, 
and by requiring the defendant to give notice before trial of his special defenses, 
such as insanity, alibi, or self-defense, so that the police may investigate them 
preparatory to trial. See American Law Institute Code of Criminal Procedure 
(1931), Commentary to Section 39 at 269-270, and Renton and Brown, op. cit. 
supra at 68, 187. 

“In England judges have formulated and approved rules regulating the ques- 
tioning by police of a person in custody. See Rew v. Voisin (L. R. (1918) 1 
K. B. 581, 589; and 6 Police Journal (1933) 353-356). See also Report of the 
Royal Commission on Police Powers and Procedure ((1929) 61), in which it 
was recommended that questioning by police of persons in custody or on bail 
should not be permitted. These recommendations are discussed by ‘Solicitor,’ in 
an essay entitled ‘The Right to a Fair Trial,’ in Penal Reform in England, 
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edited by Radzinowicz and Turner ( (1940) 80-83). The writer says, ‘These 
recommendations have, for practical purposes, been completely ignored, and it is 
probable that there is now more questioning of persons in custody than there 
was 10 years ago. It is notorious that, contrary to the Judges’ Rules, a great 
deal of direct questioning of persons in custody goes on.’ Op. cit. supra at 81. 
The difficulties of the British police in overcoming lack of legal authority for 
some of their activities, particularly in the questioning of witnesses, are dis- 
cussed also by Jackson, The Machinery of Justice in England ( (1940) 1413, as 
follows: ‘It is doubtful whether the police could do their work efficiently if they 
did not develop practices for which there is no legal authority. * * * If the 
police are to respect the law it will be necessary to redefine and probably en- 
large their powers.’ See National Commission on Law Observance and En- 
forcement, Report on Criminal Procedure ((1931) 21), for the same observa- 
tion and recommendation with respect to the police in the United States. 

“The Judges’ Rules assumed their present form in 1918. In an interpre 
tation of the rules in 1930 the Judges said: 

‘Rule 3 [Persons in custody should not be questioned without the usual 
caution being first administered] was never intended to encourage or authorize 
the questioning or cross-examination of a person in custody after he has been 
eautioned, on the subject of the crime for which he is in custody, and * * * it 
has been the practice for the Judge not to allow any answer to a question 
so improperly put to be given in evidence, but in some cases it may be proper 
and necessary to put questions to a person in custody after the caution has 
been administered. * * * Rule 7 * * * prohibits any question upon a voluntary 
statement except such as is necessary to clear up ambiguity. 

“From ‘A Barrister,’ Prisoners’ Statements (6 Police Journal (1933) 342, 
355). The Judges’ Rules are ‘a memorandum of advice technically not bind- 
ing upon any one but particularly of great authority,’ says another English 
legal writer, who concludes, ‘In the last analysis the only safeguards are seen 
to be careful training of the investigating officer in a tradition of fair be- 
havior, and watchful judicial control, in public trials.’ Questioning and Ac- 
cused Person (92 Justice of the Peace and Local Government Review (1928) 
743, 758, 759). See McNabb v. United States, supra, note 9, for reference to the 
two articles just quoted and other consideration of the Judges’ Rules.” 

The second preliminary draft, published in February 1944, omits Rule 5 (b). 
As Judge Holtzoff stated in his opinion in United States v. Heideman and 
Brennan (Criminal Case 1123-57, D.C.) : 

“This discussion would not be complete without reference to the second aspect 
of the problem, namely, what is the consequence of an unnecessary delay in 
bringing a prisoner before a committing magistrate. The Federal Rules of 
Criminal Procedure are silent on this point. In fact, the Advisory Committee 
of the Supreme Court in formulating the rules had before it a proposal to the 
effect that failure to comply with the rule should render inadmissible any state- 
ment made by the defendant during the period of undue detention. The Com- 
mittee rejected this proposal on the ground that such a penalty for a violation 
of the rule would be too drastic and would be visited not on the delinquent 
officer, but on the public. We are dealing therefore, here not with one of the 
Rules of Criminal Procedure, but with a rule of evidence derived from case 
law.” 

When the final draft of the rules was sent to the Attorney General on Decem- 
ber 26, 1944, two justices objected. Justice Black dissented from the publication 
of the rules, without giving any reasons. Justice Frankfurter dissented from 
the rules, not because of disagreement with their content but for several other 
reasons. He felt that the Supreme Court was not the appropriate agency for the 
formulation of rules for United States district courts. He feared that such a 
promulgation would possibly serve to prejudge later cases which might arise, 
in which the rules were in controversy. He stated that their formulation was 
just one more burden heaped upon an overworked court. However, he stated 
stated that “* * * experience proves that justice profits if the responsibility 
for such rulemaking be vested in a small, standing rulemaking body rather than 
be left to legislation generated by particular controversies.” 

The Supreme Court promulgated the rules by order of February 8, 1946, 
effective March 21, 1946. The actual records of discussion concerning any 
particular rule were made secret. However, the published letters accompanying 
the drafts stated that there was some dissent as to some of the rules by some 
of the Committee members, without mentioning any particular rule. 
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Pxurseit 3 


(The following article is reprinted from the November 25, 1957, issue of 
Amicus Curiae, published by the Student Bar Association of the George Washing- 
ton University Law School, which has courteously granted permission to the 
Senate Constitutional Rights Subcommittee to reprint this material as part 
of these hearings :) 


MALLORY DECISION REFLECTS SOUND POLICY 
(By United States Senator Thomas C. Hennings, Jr., of Missouri) 


Mallory v. United States (354 U.S. 449, decided June 24, 1957), is an up-to-date 
statement, unanimously expressed, to the effect that the United States Supreme 
Court does not intent to tolerate unnecessary delays by Federal law enforcement 
officers in formally charging individual persons with specific crimes. 

The decision is a judicial interpretation of rule 5 (a) of the Federal Rules of 
Criminal Procedure. Rule 5 (a) reads: 

“(a) Appearance before the Commissioner: An officer making an arrest under 
a warrant issued upon a complaint or any person making an arrest without a 
warrant shall take the arrested person without unnecessary delay before the 
nearest available commissioner or before any other nearby officer empowered 
to commit persons charged with offenses against the laws of the United States. 
When a person arrested without a warrant is brought before a commissioner 
or other officer, a complaint shall be filed forthwith.” 

The Supreme Court emphasized the importance of “without unnecessary delay” 
in the requirement that the officer ‘“* * * shall take the arrested person without 
unnecessary delay before the nearest available commissioner * * *” 

Mallory was convicted in a Federal district court for the District of Columbia, 
for the crime of rape; he was sentenced to death after a trial in which there 
was admitted in evidence a confession. 

Mallory had been arrested early in the afternoon and detained at police head- 
quarters within the vicinity of numerous committing magistrates. No imme- 
diate attempt was made to have him arraigned. To the contrary, he was 
questioned extensively. About 9:30 in the evening, after Mallory had con- 
fessed, the first attempt was made to take him before a committing magistrate. 
Because of circumstances then existing, the arraignment was not accomplished 
until the following morning. Therefore, Mallory’s confession was obtained 
before he had been advised of and accorded the protections provided him by 
law. The Court held that this was a violation of rule 5 (a) of the Federal 
Rules of Criminal Procedure, and reversed the conviction. 

This case is important to all of us who are interested in the security and 
protection of the many individual rights guaranteed to us in our national 
Constitution ; it represents continuing action by the highest Court of our land 
to see that these rights are adequately safeguarded and that convictions for 
criminal offenses in violation of these rights shall not be permitted to stand. 

Rule 5 (a), as the Court pointed out, has both statutory and judicial ante- 
cedents for guidance in applying it. The requirement that arraignment be 
“without unnecessary delay” is, the Court says, “a compendious restatement, 
without substantive change, of several prior specific Federal statutory provi- 
sions.” 

The Court spelled out the important reasons of policy behind this body of 
legislation in the famous case of McNabb v. United States (318 U. S. 332 at 
343-344): “The purpose of this impressively pervasive requirement of crimi- 
nal procedure is plain * * * the awful instruments of the criminal law cannot 
be entrusted to a single functionary. The complicated process of criminal 
justice is therefore divided into different parts, responsibility for which is 
vested in the various participants upon whom the criminal law relies for its 
vindication. Legislation such as this, requiring that the police must with 
reasonable promptness show legal cause for detaining arrested persons, consti- 
tutes an important safeguard, not only in assuring protection for the innocent, 
but also in securing conviction of the guilty by methods that commend them- 
selves to a progressive and self-confident society. For this procedural require- 
ment checks resort to those reprehensible practices known as the third degree 
which, though universally rejected as indefensible, still find their way into use. 


It aims to avoid all the evil implications of secret interrogation of persons 
accused of crime.” 
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In Upshaw v. United States (335 U. 8. 410), which was decided after the 
Federal Rules of Criminal Procedure had been adopted, the Court made it clear 
that the standard of “without unnecessary delay” provided for in rule 5 (a) 
did not imply any relaxation of the McNabb doctrine. 

The scope of the Federal Rules of Criminal Procedure is found in the very 
first rule where it is stated that these rules are to govern the procedure in the 
Federal courts of the United States and before United States commissioners in 
all criminal proceedings, with only a few exceptions. Further, these rules are 
intended to provide for “the just determination of every criminal proceeding.” 
They are to be construed to secure simplicity in procedure, fairness in adminis- 
tration, and the elimination of unjustifiable expense and delay. The rules provide 
a definition for a complaint, warrant, and summons upon complaint, and pro- 
ceedings before the commissioner, where in rule 5 (c) a defendant is provided 
with a preliminary examination unless he waives it. Arrests by the police are 
not to be upon mere suspicion, under these rules, but only on “probable cause” ; 
the Court in Mallory says that it is not the function of the police to arrest at large 
and to use an interrogating process at police headquarters in order to determine 
whom they should charge at a later time before a committing magistrate, the 
police must arrest on “probable cause” and not on mere suspicion. 

The reasoning behind rule 5 (a) and the judicial decisions in Mallory, Upshaw, 
and McNabb, is relatively simple. First of all, the fifth amendment provision 
providing a privilege against self-incrimination should be viewed in a practical 
light and not merely as an academic theory. A confession obtained as a result 
of third-degree police activities or the psychological coercion caused by long ques- 
tioning and unnecessary delays prior to arraignment destroy the very foundation 
upon which any confession should be admitted—that is, for a confession to be 
valid and admissible against an individual in a criminal prosecution, it must actu- 
ally be voluntary because to permit otherwise would be to violate the provision 
against self-incrimination. But there are other considerations which gravitate 
against the use of torture to obtain confession, whether the torture be actual phy- 
sical violence or the equally reprehensible fear and the threats used especially in 
the world today by totalitarian police forces. These considerations are twofold: 
(1) torture offends our sense of dignity as civilized human beings and respect for 
the worth of the individual; (2) history has demonstrated time and time again 
that torture seldom produces the truth and very often produces wild flights of 
fantasy. 

It might seem, then, that Mallory and rule 5 (a) would be generously applauded 
in American society as representative of our high standard for treatment of 
persons who are suspected of criminal activity. But, sadly, it has to be noted 
that the Mallory decision was severely attacked, both by spokesmen for law 
enforcement officers and by representatives of the people in the Congress of the 
United States. In fact, bills were introduced in Congress in the last session, 
shortly after announcement of the Mallory decision, which had the avowed 
intention of modifying the rule of “unnecessary delay prior to arraignment.” 
One type of legislative proposal would authorize the police to detain a suspected 
person for an expressed period of time—‘“12 hours”—prior to arraignment. An- 
other type of statutory amendment would not permit a confession to be thrown 
out as invalid under the requirements that the person be arraigned without un- 
necessary delay. Whether either of these types of proposals can be defeated in 
the coming session of Congress will depend on the good sense of our national 
legislators and their recognition of the necessity for preserving our sacred consti- 
tutional rights, which—in criminal proceedings—are designed to protect the 
guilty, the suspected, the involved, as well as the purely innocent. 


Exuisit 4 


(The following excerpt is from the book, The Right of the People, by Wil- 
liam O. Douglas, published in 1958 by Doubleday & Co., Inc., Garden City, N. Y. 
Doubleday & Co., owner of the copyright, has courteously granted permission 
to the Senate Constitutional Rights Subcommittee to reprint the following 
material as part of these hearings: ) 

3. Due process of law.—I have been speaking so far of civil liberties in 
trials or proceedings before Federal courts or Federal agencies. When we 
turn to State courts or State agencies, we have a somewhat different problem. 
The 14th amendment, which is applicable to the States, forbids the taking 
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of life, liberty, or property without “due process of law.” It has long been 
argued that “due process of law,” as used in the 14th amendment, includes 
the guaranty of civil liberties contained in the Bill of Rights, that is, the first 
eight amendments. That argument has been consistently rejected by the Court, 
though usually by a divided vote. Some guaranties; for example, those con- 
tained in the Ist amendment, have been held to be protected by “due process 
of law” as used in the 14th amendment. But other guaranties of the Bill of 
Rights, including the one concerning self-incrimination, have been held to be 
not so protected. 

What then does “due process,” as used in the 14th amendment, include? It 
includes those guaranties that are “implicit in the concept of ordered liberty.” 
Palko vy. Connecticut (302 U. S. 319, 325). It outlaws practices “repugnant to 
the conscience of mankind.” (Id., p. 323.) That is a highly subjective test, 
turning on the reactions of a majority of the Court to particular practices. 

The capricious result that sometimes obtain when judges write their own 
reactions into “due process” are illustrated by Irvine v. California (347 U. S. 
128). This was a State prosecution in which evidence against the defendant 
was obtained in flagrant violation of his rights of privacy. First the police 
made a key to his house. Then they bored a hole in the roof of the house. 
Using the key, they entered the house, installed a microphone, and ran wires 
through the hole in the roof to a nearby garage, where the police listened in 
relays. For a while the microphone was placed in the bedroom where the 
suspect and his wife slept. Later it was moved into the bedroom closet. When 
the police had all the evidence they needed, they used the key to enter the 
home to arrest the suspect. Though they had no search warrant, they ran- 
sacked the house. A divided Court, speaking through Mr. Justice Jackson, 
upheld the conviction. This method of obtaining evidence was held not to 
violate “due process,” though a more dramatic invasion of privacy is difficult 
to imagine. 

“ When we turn to the other police practices violative of the dignity of man, 
“due process” remains an uncertain, evanescent concept. When police officers use 
force to put a stomach pump into a prisoner and use the evidence obtained to 
convict him, “due process” is violated. To the Court this is “conduct that shocks 
the conscience” (Rochin v. California, 342 U. 8. 165, 172). Yet blood taken from 
an unconscious man and used in a State trial to convict him of drunken driving 
was held to be properly admissible. That method of tampering with the body of 
an unconscious person accused of crime was held not violative of “due process” 
(Breithaupt v. Abram, 352 U. 8. 432). 

On the other hand, all are agreed that confessions exacted from prisoners 
by force violate “due process” and therefore cannot be used in State prosecutions. 
These inquisitional practices that wring confessions from an accused have been 
outlawed by the Supreme Court as evidence in State prosecutions, whether force 
was used to extract them or whether subtler methods were employed. We reject 
the rack, the thumbscrew, and the wheel, because they affront the dignity of man. 
Torture may be a shortcut for getting at the truth. But it is not a civilized 
practice. 

As Beccaria, the 18th century Italian legal philosopher, wrote, torture is an 
“infamous test of truth.” 

A devilish way Hitler used to extract confessions was to drill on a live tooth 
while the victim was strapped in a dentist’s chair. That is one of the most horrible 
practices the ingenuity of man has devised. But Hitler had no monopoly on it. 
In the 1930’s some American police stations used the same technique. 

The Wickersham Commission reported in 1931 that the third degree was 
widespread in this country. Prolonged detention, holding people incommunicado, 
the use of threats, protracted questioning, and various forms of physical brutality, 
ranging from beating to torture, were the methods used. 

Disclosure and denunciation of the third degree do not mean, however, that 
the practice ends. There is convincing evidence that the third degree still 
flourishes in the police stations of the Nation. The methods may not be as crude 
as before. But the recurring appearance of the problem in the flow of cases 
suggests that the practice has gone underground, so to speak, taking on new 
forms. 

4. Detention of suspects—The prolonged detention of suspects has been a 
time-honored practice of the police; and it has been used as a method of exacting 
confessions from them. One who is held incommunicado without benefit of 
family, friends, or counsel to aid him and to advise him is easy prey for the police. 
He can be questioned for hours or days on end by relays of officers. He may 
even be beaten or tortured. 
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When the police hold a man incommunicado the opportunities for coercion are 
great. Proof of it is always difficult. There is the word of the accused against 
the word of the police. The judge—or the jury—that has to decide where the 
truth lies often has a difficult, if not impossible, task. 

One solution is to exclude from the trial any statement made by the accused 
to the police during his detention. That is the course India, following the 
British precedent, has adopted in her Code of Criminal Procedure. The rule 
governing the Federal courts in the United States is different. Congress has 
long provided that people arrested are to be taken before a magistrate for a 
hearing, for commitment, or for bail. That mandate is now embodied in the 
Federal Rules of Criminal Procedure which directs Federal officers to take a 
suspect who is arrested before a magistrate “without unnecessary delay.” ‘The 
policy behind that rule is to prevent the secret interrogation of people accused 
of crime. 

In McNabb v. United States (318 U. 8S. 332), the Court held that disregard 
by Federal officers of that rule concerning detention of a suspect renders inad- 
missible any statement taken from him during the period of his unlawful de- 
tention. The rule of the McNabb case is designed to insure that the police will 
not illegally hold a suspect incommunicado in the hopes of extracting a con- 
fession from him. The officers who do illegally detain an accused are denied the 
fruits of their acts. 

The requirement of the Federal Rules of Criminal Procedure, that the accused 
be committed “without unreasonable delay,” permits the police to hold a man 
long enough to perform necessary police functions, such as photographing and 
fingerprinting him. The purpose of an arrest should not be to interrogate the 
suspect or to secure evidence against him. Its aim should be to bring him before 
a judicial officer (who determines whether he should be held) and to insure 
that he will respond to the criminal charge. As Mr. Justice Frankfurter, 
writing for the Court in Mallory v. United States (354 U. 8S. 449), said, any 
delay in arraignment “‘must not be of a nature to give opportunity for the ex- 
traction of a confession.” 

The rule of the McNabb case does not impose a constitutional requirement. 
The States are free to admit or exclude confessions obtained while the accused 
was illegally detained by the police, absent proof of coercion. 

While the McNabb rule is the ideal, it is, I fear, not greatly respected in 
practice. Detention of suspects for secret interrogations continues both at the 
Federal and at the State level. 

Real reforms must come from within the police system. That requires an 
educational program that pounds into the consciousness of our people the sanc- 
tity of the dignity of man. It also requires a press that is alert to the infringe- 
ment of the rights of privacy. 

The problem is one of education, whether we speak of coerced confessions, 
wiretapping, or other invasions of privacy. Courts can make their pronounce- 
ments and control individual cases. But the use of totalitarian methods will 
persist unless there is a lively educational program that teaches the dignity of 
man. 

We are told about crime and the need for law enforcement. We often think 
more in terms of detection and punishment than in the means employed. There 
is no organized group, no articulate minority that keeps alive the need for 
protecting the accused. People whose homes are searched are the lowly, not 
the high. It is the unknown person who is tortured by the police. The promi- 
nent and the powerful people among us do not suffer the main invasions of 
privacy that take place. As Justice Black said in Chambers v. Florida (309 
U. S. 227, 238), “* * * they who have suffered most from secret and dictatorial 
proceedings have almost always been the poor, the ignorant, the numerically 
weak, the friendless, and the powerless.” If they are to be protected, the 
public opinion of the community, as well as the courts, must be enlightened. 

The means are all-important in a civilized society. It may seem unimportant 
that a miserable person is forced to confess to a crime. But in the sweep of 
history, a nation that accepts that practice as normal, a country that engages 
in wiretapping, a people that exalts the ends Over the means have no claim 
to a position of moral leadership among the nations. 
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ExuHrsit 5 


REPORT TO THE COUNCIL ON LAW ENFORCEMENT ON THE MEANING AND APPLICATION 
OF THE McNaps RULE 


(Prepared by the junior bar section of the Bar Association of the 
District of Columbia) 


FOREW ORD 


The McNabb rule (announced in McNabb v. United States, 318 U. 8. 332 
(1943) ) is a Federal rule of evidence concerned with the admissibility of state- 
ments obtained from persons in Federal custody prior to their being taken before 
a committing officer for arraignment. This report is confined to an analysis of 
the McNabb doctrine as construed by the Federal courts, and to a summary of 
the treatment of the same problem in the various States and in England. The 
discussion in the report is limited to what is disclosed by reported cases and 
other primary sources. 

The fundamental questions of policy raised by the McNabb doctrine are whether 
it constitutes a proper and necessary method of protecting persons charged with 
crime against violation of their right to the prompt arraignment required by law, 
and whether the statutes requiring such prompt arraignment are desirable 
limitations on law enforcement practices. This report is not intended to State 
any position on these questions, but is confined to an analysis of what the McNabb 
rule is. No attempt has been made to evaluate the impact of the McNabb rule 
on law enforcement practices or to assess the validity of the policy considerations 
behind the rule. 

There is one other limitation on this report which is necessitated by its timing. 
The Supreme Court has granted certiorari in, and now has pending before it, two 
cases in which the scope and the meaning of the McNabb rule are at issue. The 
Supreme Court’s resolution of these cases, and the opinions written in connec- 
tion with them, will of course determine the future application of the rule and 
may repudiate or substantially affect the interpretations of the McNabb doc- 
trine made in past decisions. The pendency of these two cases necessarily makes 
all statements made in this report concerning the McNabb rule tentative. 

Both the cases in which the Supreme Court has granted certiorari arose in the 
District of Columbia. The first case is Mallory v. United States, decided by the 
United States Court of Appeals for the District of Columbia on June 28, 1956 (No. 
12,915), No. 521 in the Supreme Court of the United States (October term, 1956). 
This case presents a question broad enough to permit a restatement by the Court 
of the precise scope of the McNabb doctrine, and it must be assumed that the 
Supreme Court’s decision in Mallory will either endorse or reject the limitations 
which have been placed on the McNabb rule by lower Federal courts. The ques- 
tion presented in the Mallory case, as stated in the brief of the United States in 
opposition to the petition for certiorari, is as follows: 

“1. Whether petitioner’s confession of rape, orally made after 644 hours’ de- 
tention (during which three suspects were being investigated, and petitioner was 
initially questioned less than 45 minutes and later questioned an hour and a half 
pursuant to a polygraph examination) and reduced to writing soon thereafter, 
was inadmissible in evidence under the McNabb rule.” 

The other case in which the Supreme Court has granted certiorari is Green 
v. United States, decided by the United States Court of Appeals for the District 
of Columbia on June 28, 1956 (No. 12,809), No. 589 in the Supreme Court of the 
United States (October term, 1956). This case presents other substantial ques- 
tions in addition to the question presented under the McNabb decision. One of 
the other questions presented is whether Green’s conviction in a second trial on 
a charge of murder in the first degree unconstitutionally put him twice in 
jeopardy of conviction for the same offense. If this question is decided fa- 
vorably to Green, the Court may not reach the McNabb question. If it is not 
decided favorably to Green, however, the Court will be faced with the following 
question under the McNabb rule relating to the effect of the hospitalization of 
a prisoner during a period prior to his commitment (petition for certiorari, p. 2) : 

“Where petitioner had been questioned in custody for 2144 days before being 
advised of his rights and before his detention had been sanctioned by a commit- 
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ting magistrate, whether the majority of the court below properly held that the 
evil implications of secret interrogation thus raised were refuted by the fact that 
petitioner was injured and in need of hospitalization?” 

This committee takes no position as to the merits of the questions presented 
in either the Mallory or the Green case. 


SUMMARY AND CONCLUSIONS 


The subsequent sections of this report will discuss first, the Supreme Court 
cases, including the issues raised by the pending Mallory and Green cases; 
secondly, the interpretations of the McNabb rule adopted by the lower Federal 
courts; third, the treatment accorded by State courts to confessions made in 
custody prior to commitment; and fourth, the English practice. Before 
turning to the detailed discussion of the cases, however, it will be useful to 
put that discussion in context by a statement, in summary form, of the general 
significance and the limits of the McNabb doctrine. 

1. The McNabb rule itself is not a constitutional doctrine. It is a rule of 
evidence established by the Supreme Court in the exercise of its supervisory 
authority over the administration of criminal justice in the Federal courts. 
The facts in the McNabb case itself, and in other cases involving application 
of the McNabb rule, raise constitutional questions as well because protracted 
secret questioning by the police may, at least under some circumstances, also 
constitute a violation of due process. When the McNabb doctrine is applied, 
however, the constitutional questions need not be reached, and they were not 
reached by the Court in the McNabb case. 

2. The rule of evidence established by the McNabb case is concerned solely 
with the exclusion of evidence in criminal trials in Federal courts and with 
inculpatory evidence obtained from prisoners illegally detained by Federal 
officers, either acting as such or in cooperation with State police authorities. 
It is not concerned with the conduct of State or local officials or the military. 

3. As applied thus far, the McNabb rule is limited to situations where the 
arresting officers have violated statutes requiring that any person charged with 
a crime must be promptly taken before a committing officer for a hearing in order 
that he may be informed of his legal rights. 

4. The McNabb rule does not apply to statements made before there has 
been any unlawful detention of the accused. Thus, a confession is not inad- 
missible merely because the accused made it while in police custody. In addi- 
tion, the rule does not apply retroactively. A confession made at a time when 
there has not yet been any unnecessary or unreasonable delay in taking an 
accused person before a committing magistrate is not made inadmissible by 
the fact that the accused is subsequently detained long enough without a hear- 
ing to make the subsequent police custody illegal. 

5. The McNabb rule does not deter proper questioning of a prisoner follow- 
ing the time when he is taken before the proper officers. Whatever limitations 
exist thereafter are constitutional in origin. Thus, the Supreme Court has 
upheld the admissibility of a confession made by a prisoner to one crime after 
his arraignment on a charge of committing another crime. 

6. Like any other personal right, it would seem that the right of an accused 
person to be taken promptly before the proper officer can be waived. The Mc- 
Nabb rule accordingly does not appear to require the police to refuse to accept 
a confession or a statement made voluntarily under circumstances which show 
that the person under arrest knowingly and intelligently waived his rights to 
the proceeding specified in rule 5 (b) of the Federal Rules of Criminal Proce- 
dure. This means that the McNabb rule does not necessarily require the exclu- 
sion of statements made by persons voluntarily cooperating with the police 
prior to arraignment even though made at a time when police custody might 
otherwise be illegal. It should be noted, however, that the strong presumption 
against waiver governing search and seizure cases may also be equally applica- 
ble to cases involving the right to be taken promptly before a committing mag- 
istrate. 

7. On the other hand, the McNabb rule does not require that the statements 
be shown to be involuntary. Rather, the rule may operate to exclude state- 
ments or confessions made during a period of illegal detention regardless of 
coercion, intimidation, trickery, or the like. 

The basis for these conclusions is disclosed in the analysis which follows, 
particularly the analysis of the Supreme Court decisions and of the decisions 
of other Federal courts. 
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THE SUPREME COURT DECISIONS 


In the McNabb case, the Supreme Court reversed several convictions on 
charges of the murder of a revenue agent. The agent had been killed in the 
course of a raid on an illegal still which the McNabbs ran. Hach of the defend- 
ants had been questioned at length by a number of Federal officers while in 
custody. The record did not disclose that the prisoners had been taken before 
any committing magistrate until after they had been questioned under aggra- 
vating circumstances for substantial periods of time. The precise question 
which the McNabb case decided was that the statements made in response to 
questioning under these conditions were inadmissible. 

The opinion of the Supreme Court states that the Court did not reach the 
question whether the confessions were obtained in violation of the fifth amend- 
ment. The Court held the confessions inadmissible under a rule of evidence 
formulated by the Court in the exercise of its supervisory authority over the 
administration of criminal justice in the Federal courts (318 U. S. at 341). 
The Court pointed out that the arresting officers had assumed functions which 
Congress had explicitly denied them because they had failed to comply with 
the statutory command (now set forth in rule 5 (a) of the Federal Rules of 
Criminal Procedure) that any person arrested shall be promptly taken before a 
committing officer. The Court then characterized the purpose of such statutes 
as follows (318 U. S. at 343-344) : 

“Legislation such as this, requiring that the police must with reasonable 
promptness show legal cause for detaining arrested persons, constitutes an 
important safeguard—not only in assuring protection for the innocent but also 
in securing conviction of the guilty by methods that commend themselves to 
a progressive and self-confident society. For this procedural requirement checks 
resort to those reprehensible practices known as the ‘third degree’ which, though 
universally rejected as indefensible, still find their way into use. It aims to 
avoid all the evil implications of secret interrogation of persons accused of 
crime. It reflects not a sentimental but a sturdy view of law enforcement. It 
outlaws easy but self-defeating ways in which brutality is substituted for brains 
as an instrument of crime detection. A statute carrying such purposes is ex- 
pressive of a general legislative policy to which courts should not be heedless 
when appropriate situations call for its application.” 

Following this passage, the Court summed up the circumstances under which 
the defendants had been questioned. The Court did not state whether any one 
of the circumstances disclosed by the record, beyond the illegal detention itself, 
would in itself be necessary or sufficient to require exclusion of the confessions, 
but rather referred all of the following factors (318 U. 8. at 344-345) : 

“The circumstances in which the statements admitted in evidence against the 
petitioners were secured reveal a plain disregard of the duty enjoined by Con- 
gress upon Federal law officers. Freeman and Raymond McNabb were arrested 
in the middle of the night at their home. Instead of being brought before a 
United States commissioner or a judicial officer, as the law requires, in order to 
determine the sufficiency of the justification for their detention, they were put 
in a barren cell and kept there for 14 hours. For 2 days they were subjected 
to unremitting questioning by numerous officers. Benjamin’s confession was 
secured by detaining him unlawfully and questioning him continuously for 5 or 
6 hours. The McNabbs had to submit to all this without aid of friends or the 
benefit of counsel. The record leaves no room for doubt that the questioning of 
the petitioners took place while they were in the custody of the arresting officers 
and before any order of commitment was made. Plainly, a conviction resting 
on evidence secured through such a flagrant disregard of the procedure which 
Congress has commanded cannot be allowed to stand without making the courts 
themselves accomplices in willful disobedience of law. Congress has not ex- 
plicitly forbidden the use of evidence so procured. But to permit such evidence 
to be made the basis of a conviction in the Federal courts would stultify the 
policy which Congress has enacted into law.” 

This summary of the circumstances under which the prisoners were questioned 
prior to commitment made the precise holding of the Court unclear. On the 
one hand, the atmosphere of coercion may have been described simply to illus- 
trate the type of police conduct which Congress intended to avoid by requiring 
prompt arraignment. Certainly, the Court considered that the illegal detention 
alone deprived the prisoners of the two basic rights granted them by the stat- 
ute—the right to have a committing magistrate determine whether there was 
sufficienct evidence against them to warrant their detention, and the right to be 
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informed of their rights to be silent and to be represented by counsel. On this 
view of the decision, the confessions would presumably have been inadmissible 
whether other aggravating circumstances existed in the particular case or not, 
so long as the confessions occurred during the period of illegal detention. On 
the other hand, the language detailing the methods used by the Federal officers 
in this specific case could be considered essential to the result of the case. On 
that view, the confessions would not have been inadmissible had there been no 
reason to criticize the particular circumstances under which the questioning 
took place. Thus, the Court stated that the mere fact that a confession is made 
while in the custody of the police does not render it inadmissible (318 U. S. at 
346), and that it was holding “only that a decent regard for the duty of the 
courts as agencies of justice and custodians of liberty forbids that men should 
be convicted upon evidence secured under the circumstances revealed here” (318 
U. 8. at 347). The lone dissent by Mr. Justice Reed, however, stressed the fact 
that, whatever else it held, the McNabb case excluded from evidence confessions 
which must be assumed to have been voluntary (318 U. S. at 349). 

On the same day, the Court also reversed six convictions on charges of con- 
spiracy to damage the property of a corporation in which the United States was 
a stockholder (Anderson y. United States, 318 U. 8S. 350 (1943)). While the 
Anderson decision does not contain any precise statement of the McNabb rule, 
the Court’s application of the rule to the facts in the case suggests that the 
Court considered McNabb to be an automatic rule of exclusion. The Court 
said that in order to determine whether the confessions were properly ad- 
mitted in evidence, it was necessary to particularize the circumstances under 
which each confession was made (318 U. S. at 353). It then proceeded to do 
so. In this case, however, the Court did not refer to any demonstrated at- 
mosphere of coercion, but rather relied solely on time factors. Thus, as to one 
defendant, the opinion shows only an arrest on Sunday night and a confession 
after 2 hours of questioning on Monday morning. Two other defendants had 
been questioned only for about an hour, and one of them had confessed in the 
morning after an arrest made on the previous afternoon. With no more dis- 
cussion of the facts than this, the Court held that these confessions, as well as 
three others, were inadmissible under the McNabb case. 

The Anderson case decided one other point which was not involved in the 
McNabb case. The prisoners in the Anderson case had been arrested and held 
by State officers rather than Federal officers. Their detention was conceded to 
be in violation of a Tennessee statute providing that no person could be com- 
mitted to prison until he had been examined before a magistrate. The Court 
held that the fact that action by State rather than Federal officials was in- 
volved was not decisive because the Federal officials had a “working arrange- 
ment” with the State officials, so that “the fact that the Federal officers them- 
selves were not formally guilty of illegal conduct does not affect the admissi- 
bility of the evidence which they secured improperly through collaboration with 
State officers” (318 U. S. at 356). 

When read together with the Anderson case, a fair construction of the Mc- 
Nabb decision at the time it was announced is that it made inadmissible any 
confessions obtained during a period of illegal detention, regardless of the ex- 
istence of aggravating circumstances such as those presented by the particular 
facts disclosed by the McNabb record. If correct at that time, however, this 
interpretation of McNabb was made doubtful by the Court’s decision in the fol- 
lowing year in United States v. Mitchell (322 U. 8S. 65 (1944)). In the Mitchell 
case the defendant had admitted guilt within a few minutes of his arrival at the 
police station (322 U. S. at 69), so that the confession admitted into evidence had 
not been made during a period of illegal detention. The Supreme Court held that 
the confession was properly admitted under these circumstances despite the 
fact that Mitchell’s subsequent detention (for 8 days after the confession) had 
been unlawful. The Court said (322 U. S. at 70-71): 

“* * * [T]he illegality of Mitchell’s detention does not retroactively change 
the circumstances under which he made the disclosures. These, we have seen, 
were not elicited through illegality. Their admission, therefore, would not be 
used by the Government of the fruits of wrongdoings by its officers. Being rele- 
vant, they could be excluded only as a punitive measure against unrelated 
wrongdoing by the police. Our duty in shaping rules of evidence relates to the 
propriety of admitting evidence. This power is not to be used as an indirect 
mode of disciplining misconduct.” 

This holding is consistent with the construction of the McNabb case stated 
above. Since Mitchell’s confession was not obtained during the period of 
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illegal detention, even a flat rule against the admissibility of confessions ob- 
tained during such a period would have had to be extended to make his confession 
inadmissible. The language of the majority opinion in the Mitchell case, how- 
ever, referred to the McNabb rule as limited to appropriate situations where 
the defendants were illegally detained “under aggravating circumstances.” The 
Court also stated that the decisive factors in the McNabb case included, in addi- 
tion to illegal detention, the existence of a purpose to extract evidence from the 
accused by unlawful methods, and the successful extraction of a confession by 
continuous questioning for many hours under psychological pressure (332 
U. S. 67). In his concurring opinion, Mr. Justice Reed made a similar analysis 
of the status of the McNabb doctrine, but he also stated that he regarded the 
Mitchell gloss on McNabb as being a “desirable modification” of the McNabb 
rule as originally stated (322 U.S. at 71). 

The opinion in the Mitchell case blurred the holding of the McNabb case. If 
the elements which the Mitchell opinion called the decisive factors in McNabb 
were also necessary to the McNabb result, it is difficult to see why all of the 
confessions were excluded in the Anderson case. On the other hand, the 
majority opinion in the Mitchell case was written by Mr. Justice Frankfurter 
who also wrote opinions in both the McNabb ease and the Anderson case. Under 
these circumstances, the Mitchell case made it unclear whether the McNabb 
doctrine was in fact a flat rule against the admissibility of confessions obtained 
during a period of illegal detention, or whether it was instead a doctrine which 
excluded only confessions which lay somewhere in between involuntary confes- 
sions obtained in violation of constitutional rights and completely voluntary con- 
fessions made while the accused was being obtained in violation of rule 5 (a) 
of the Federal Rules of Criminal Procedure. 

The confusion over whether aggravating circumstances beyond illegal de- 
tention are necessary for McNabb to apply was not eliminated until the decision 
of the Supreme Court in Upshaw v. United States (335 U. 8. 410 (1948) ). 

The Upshaw case arose in the District of Columbia. The court of appeals 
had rejected a confession of error by the Government and held admissible 
a confession obtained during a period of illegal detention but without the 
presence of any aggravating circumstances. Upshaw claimed only that his 
confession, which had first been made at 9 a. m. on a Saturady, was inadmissible 
because he had been illegally detained from 2 a. m. on Friday morning until 
his arraignment on the following Monday. (See Upshaw vy. United States, 
838 U. S. App. D. C. 207, 168 F. 2d 167, 168 (1948).) The Supreme Court re- 
versed with an opinion which seemed to make it clear that no aggravating cir- 
cumstances are necessary for the application of the McNabb rule. 

The Court expressly considered the significance of the McNabb language which 
detailed the aggravating circumstances found to surround the confessions in 
that case. The Court said in this connection (335 U. 8S. 412-4138): 

“In the McNabb case we held that the plain purpose of the requirement that 
prisoners should promptly be taken before committing magistrates was to check 
resort by officers to ‘secret interrogation of persons accused of crime.’ We 
then pointed out the circumstances under which petitioners were interrogated 
and confessed. This was done to show that the record left no doubt that the 
McNabbs were not promptly taken before a judicial officer as the law required, 
but instead were held for secret questioning, and ‘that the questioning of the 
petitioners took place while they were in the custody of the arresting officers 
and before any order of commitment was made.’ The McNabb confessions were 
thus held inadmissible because the McNabbs were questioned while held in ‘plain 
disregard of the duty enjoined by Congress upon Federal officers’ promptly to 
take them before a judiical officer.” 

This construction of the McNabb rule eliminated the suggestion contained in 
the Mitchell opinion that the presence of aggravating circumstances such as 
existed in McNabb were necessary to the decision there. See also Brown v. 
Allen (344 U. 8. 443, 475 (1953)) and Stein v. New York (346 U. S. 156, 187-188 
(1953)). At the same time, however, the Supreme Court again put some 
emphasis on the purpose of the illegal detention, stressing that arraignment 
could not be delayed under rule 5 (a) while the police questioned the prisoner 
to obtain evidence against him for presentation to a committing officer. The 
next to the last paragraph of the majority opinion in Upshaw reads as follows 
(335 U.S. 414) : 

“In this case, we are left in no doubt as to why this petitioner was not brought 
promptly before a committing magistrate. The arresting officer himself stated 
that petitioner was not carried before a magistrate on Friday or Saturday morn- 
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ing after his arrest on Friday at 2 a. m., because the officer thought there was 
not ‘a sufficient case’ for the court to hold him, adding that even ‘if the police 
court did hold him we would lose custody of him and I no longer would be able 
to question him.’ Thus, the arresting officer in effect conceded that the con- 
fessions here were ‘the fruits of wrongdoing’ by the police officers. He con- 
ceded more: He admitted that petitioner was illegally detained for at least 30 
hours for the very purpose of securing these challenged confessions. He thereby 
refutes any possibility of an argument that after arrest he was carried before 
a magistrate ‘without unnecessary delay.’ ”’ 

Like parts of the McNabb opinion, this portion of the Upshaw opinion is 
ambiguous. The last sentence of the paragraph suggests that the sole reason 
for the Court’s interest in the purpose of the detention prior to commitment 
was to decide whether the detention was, in fact, unlawful or whether the delay 
Was necessary and the detention legitimate. This would mean that the Court 
intended only to say that the need for more evidence against the accused is 
not a lawful reason for delay within the meaning of the statute. This con- 
struction of the opinion is supported by the fact that one of the primary pur- 
poses of a hearing before a committing magistrate is to find out whether the 
police had sufficient evidence against the accused to arrest him in the first place. 
But the Court’s reference to the purpose of the detention of the prisoner is also 
susceptible of another meaning—that it is necessary to show, for McNabb to 
apply, that the illegal detention in a particular case was expressly for the pur- 
pose of obtaining a confession from the prisoner. If Upshaw were so read, it 
would follow that the McNabb rule is not an automatic rule of exclusion of all 
confessions obtained, as a matter of time, during a period of illegal detention, 
but that it excludes only a confession obtained during such a period when it 
is also shown that the detention was for the purpose of obtaining the con- 
fession. 

Four Justices dissented in the Upshaw case. While their opinion, which was 
written by Mr. Justice Reed, cannot be considered to be an authoritative state- 
ment of the meaning of the majority decision, it should be noted that the dis- 
senters construed the Upshaw case clearly to establish a flat, exclusionary rule. 
At one point in the dissent, for example, Mr. Justice Reed stated that the Court 
“now says that illegal detention alone is sufficient to bar from evidence a con- 
fession to the police during that unlawful detention” (335 U. S. at 480). At 
another point, the dissent said that the Court should not “extend” the McNabb 
rule “by saying that every confession obtained by police after unnecessary delay 
in arraignment for commitment and before magisterial commitment must be 
barred from the trial” (335 U.S. at 484). 

Whether these statements by the dissent in the Upshaw case are a correct 
construction of the McNabb rule as it is to be applied in the future may depend 
on the action of the Supreme Court in the Mallory case, which is now pending 
before the Court. In that case, the court of appeals held that Mallory’s deten- 
tion prior to arraignment was reasonable in duration on the facts, particularly 
since the police had three suspects to consider. But the case also poses the 
issue whether a showing of illegal detention at the time of confession alone is 
enought to require its exclusion, or whether something more is required—either 
proof of the purpose of the detention or proof of a cause-and-effect relation 
between the confession and the unlawful detention. This is an issue on which 
the United States Court of Appeals for the District of Columbia is split, as the 
divided court in the Mallory case itself shows, and as is also evidenced by the 
four opinions in the more recent case of Retiig v. United States (No. 12,697, de- 
cided Oct. 26, 1956), discussed below. 

Another problem is raised by the emphasis of the majority opinion in the 
Upshaw case on secret questioning as such, apart from the unlawful detention 
of the accused. Thus, the opinion reads the McNabb case as holding that the 
purpose of the prompt arraignment requirement was to check “secret interroga- 
tions of persons accused of crime” (335 U. 8. at 412). Again, the opinion refers 
to the description of the aggravating circumstances which existed in the McNabb 
case as being simply a way of showing that the McNabbs had not been promptly 
taken before a committing officer for a hearing, “but instead were held for secret 
questioning” (335 U. S. at 413). Other opinions have also put particular em- 
phasis on this result of unlawful detention of a prisoner. See the concurring 
opinion by Mr. Justice Black in United States v. Minker (350 U. S. 179, 191 
(1955) ). 

This criticism of secret questioning of any prisoner raises the question whether 
the McNabb rule may not extend beyond the exclusion of confessions obtained 
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during a period of illegal detention, and apply to any confessions obtained by 
secret police interrogation, whether or not the accused has been or could be 
promptly taken before a committing officer. In a more complex form, this ques- 
tion is raised in part in Green vy. United States (No. 589 in the Supreme Court 
of the United States (October term, 1956) ). In that case, the essential position 
of the petitioner on the McNabb question is that the McNabb rule should exclude 
evidence obtained by police exploitation of the circumstances—the need for 
hospitalization—which prevented Green from being taken promptly before a 
committing magistrate. Green had been injured at the time of the fire he was 
accused of starting, and was in need of medical care when the fire was discoy- 
ered. He was hospitalized at first in a public hospital and thereafter in a 
guarded room under police surveillance. He was questioned at both places, 
and some of the statements made by him during the course of this interrogation 
were admitted against him at the trial. Green does not appear to claim in the 
petition for certiorari that the failure of the police to take him before a com- 
mitting magistrate during the period of hospitalization was unnecessary delay 
within the meaning of rule 5 (a) of the Federal Rules of Criminal Procedure. 
His contention, rather, is that the secret interrogation during the period of 
hospitalization, without any caution having been given him regarding his legal 
right to be silent and his right to counsel, made any statements obtained from 
him during the period inadmissible without regard to the question whether the 
delay in arraignment, as such, made his detention unlawful. In the court of 
appeals, two judges (Judges Edgerton and Bazelon) agreed with this contention, 
and thought that the McNabb case required, at the least, that any accused be 
informed of his legal rights prior to any interrogation if circumstances beyond 
the control of the police, such as the need for hospitalization, made a prompt 
hearing before a committing magistrate impossible. 

The Green case presents a new question under the McNabbrule. The Supreme 
Court has only once considered the admissibility under the McNabb rule of a 
confession obtained when there was no illegal detention (United States v. 
Carignan, 342 U. 8. 36 (1951)). In that case, however, the accused had had 
a hearing before a committing magistrate and, presumably, had been informed 
of all his legal rights. The issue raised by the case was whether the statements 
made by the accused were inadmissible because his commitment had been for 
a crime other than the one to which he confessed. Five Justices of the Supreme 
Court took the view that it would be an extension of the McNabb rule to apply 
it in such circumstances, and declined to make the extension. The Court pointed 
out that Carignan’s detention was legal and that the case, therefore, fell outside 
the reason for the McNabb rule—to abolish unlawful detention (342 U. S. at 44). 
The Court stated that “such detention was thought to give opportunity for 
improper pressure by police before the accused had the benefit of the statement 
by the commissioner,” and pointed out that Carignan had received that informa- 
tion at his commitment on the other charge (342 U. S. at 45). Finally, the 
Court’s opinion, by Mr. Justice Reed, gave the following reasons for refusing 
to extend the McNabb rule to cover confessions made by prisoners in the lawful 
custody of the police (342 U.S. at 45): 

“Another extension of the McNabb rule would accentuate the shift of the 
inquiry as to admissibility from the voluntariness of the confession to the 
legality of the arrest and restraint. Complete protection is afforded the civil 
rights of an accused who makes an involuntary confession or statement when 
such confession must be excluded by the judge or disregarded by the jury upon 
proof that it is not voluntary. Such a just and merciful rule preserves the rights 
of accused and society alike. It does not sacrifice justice to sentimentality. 
An extension of a mechanical rule based on the time of a confession would not 
be a helpful addition to the rules of criminal evidence. We decline to extend 
the McNabb fixed rule of exclusion to statements to police or wardens concern- 
ing other crimes while prisoners are legally in detention on criminal charges.” 

Three justices thought a rule of evidence parallel to the McNabb rule should 
be formulated in the Carignan case to exclude confessions obtained as a result 
of detention of any person on one charge used as a method for investigating a 
wholly different crime. The opinion terms this practice a perversion of a lawful 
detention (342 U. S. at 46), and argues that the Federal courts should not sanec- 
tion the use of detention as a means of investigation (342 U.S. at 47). 

There have been no Supreme Court decisions applying the McNabb doctrine 
since the Carignan case. 
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THE DECISIONS OF THE LOWER FEDERAL COURTS 


The McNabb doctrine has been construed and applied in a large number of 
decisions by the various United States courts of appeals and in a few reported 
cases by United States district courts on motions to suppress evidence. In con- 
sidering these decisions, the time sequence is of unusual importance because of 
the confusion created by the language of the Supreme Court in the Mitchell 
opinion. While the cases decided prior to the Upshaw decision are included 
in the discussion that follows, it should be remembered that the Upshaw de- 
cision specifically eliminated the need for proof of coercive circumstances, and 
left open only the question whether there must be some showing of causation 
or unlawful purpose in the detention. 

In order that the pattern of construction of the McNabb rule may be sketched 
out clearly within each circuit, the Federal cases are discussed below in accord- 
ance with the circuit in which they arose, rather than in accordance with the par- 
ticular aspects of the McNabb doctrine involved in the case. The following 
broad statements may be made, however, of what the cases show as a whole: 

1. So far as the reported cases show, the McNabb doctrine has not caused 
large-scale exclusion of confessions in the Federal courts. Of the approximately 
total 60 cases considered below, only 10 (including McNabb and Upshaw) have 
held evidence to be inadmissible under the McNabb rule. In all 50 of the remain- 
ing cases the challenged evidence has been admitted. Indeed, the McNabb case 
has never been applied to exclude evidence in any reported decision in the Ist, 
3d, 4th, 5th, 6th, 8th, or 10th circuits. 

2. The 9th and 10th circuits and the District of Columbia have adopted con- 
structions of the McNabb doctrine which require a showing of something more 
than a showing that the inculpatory statements were made during a period of 
illegal detention. Only the second circuit has clearly construed the McNabb 
rule to be a strict rule of exclusion, and that circuit has tempered the doctrine 
in appropriate cases in deciding how much delay is permissible. The other 
circuits have not yet been forced to decide what, if any, limitations are applicable 
to the classic McNabb situation. 

3. No evidence has been excluded in any case where the prisoner has been 
shown to have been informed of his rights. 

4. No evidence has been excluded in any case where the defendant has not 
shown that he was unlawfully being held in custody at the time the evidence was 
obtained. 

The following is the history of McNabb in each of the circuits: 


1. District of Columbia circuit 


Because of the dual function of the Federal courts in the District of Columbia, 
that circuit contains a more active McNabb history than any other circuit. The 
status of the McNabb rule in the District of Columbia can be seen in two recent 
cases, without a detailed review of the preceding cases in which the limitations 
applicable to the McNabb doctrine have been developed. 

The most recent decision of the court of appeals under the McNabb doctrine 
is Rettig v. United States (No. 12697 (Oct. 26, 1956)). In that case, the court 
of appeals reversed a conviction for second degree murder on the grounds that 
the trial court had erred in refusing to exclude police testimony concerning Mrs. 
Rettig’s oral confessions made before arraignment. The case was heard by the 
full bench of the court of appeals, and the opinions disclose in full the varying 
positions taken by the different judges. 

The facts of the case were these: Mrs. Rettig was arrested at 7:30 a. m. on 
a Sunday morning. She was questioned continuously all day Sunday until 
around 8: 30 p. m., and was given two lie-detector tests during that period. She 
was awakened sometime between midnight and 3 a. m. on Monday morning and 
questioned further. It was during this questioning that she made the confes- 
sions which the court held to be inadmissible. She was not taken before any 
committing officer until approximately 11:15 a. m. on Monday, when she was taken 
before the coroner for an inquest. 

On these facts, Chief Judge Edgerton and Judges Prettyman, Bazelon, Fahy, 
Washington, and Danaher thought that the confessions should not have been 
admitted into evidence. Judges Miller, Bastian, and Burger dissented. The 
court did not, however, file any majority opinion. Judge Bazelon filed an opin- 
ion in which Chief Judge Edgerton concurred. Judge Danaher filed a sepa- 
rate opinion in which Judge Prettyman concurred. Judges Fahy and Washing- 
ton filed a separate statement saying that they agreed with the analysis of 
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Judge Bazelon. Judge Miller filed the dissent in which Judges Bastian and 
Burger concurred. 

The opinion of Judge Bazelon took the position that the McNabb rule required 
that any confession obtained through secret interrogation during illegal deten- 
tion be excluded from evidence, whether or not the questioning was coercive in 
other respects. This test clearly made Mrs. Rettig’s confessions inadmissible. 
Judge Bazelon also stated that it was error for the trial court to submit to the 
jury the question of the admissibility of the confession under the McNabb rule. 
His opinion states that the trial court itself should have determined the McNabb 
question, and should have rejected the confession testimony. In the course 
of his opinion, Judge Bazelon disapproved dictum made in Pierce v. United 
States (91 U. S. App. D. C. 19, 197 F. 2d 189 (1952) ), and Allen v. United States 
(91 U. S. App. D. C. 197, 202 F.. 2d 329, cert. denied, 344 U. S. 869 (1952) ), which 
had indicated that the rule in the District of Columbia required a showing of 
some circumstances beyond illegal detention in order to invalidate a confession. 

Judge Danaher’s opinion disagreed that the McNabb rule was an automatic 
rule of exclusion. He stated that to be excluded under the McNabb rule, the 
evidence “must be shown to be induced by an illegal detention, to have been 
elicited through illegality and thus to constitute fruits of wrongdoing by the 
officers.” In other words, confession must have been “the result of the unlawful 
detention,” and there must have been “inexcusable detention for the purpose 
of illegally extracting evidence.” While these statements are framed in terms 
of proof of a causal relationship between the unlawful detention and the con- 
fession, and in terms of proving the purpose of the detention, Judge Danaher’s 
opinion as a whole indicates that he would require some showing of an atmos- 
phere of coercion or aggravating circumstances beyond mere illegal detention. 
Judge Danaher examined the facts surrounding Mrs. Rettig’s confession under 
this version of the McNabb doctrine, and concluded that the doctrine, as in- 
terpreted in the Pierce and Allen cases, required exclusion of the confession. 

The dissenting opinion of Judge Miller avoided directly holding that the con- 
fession was admissible. The dissenting judges first considered whether the 
confession was involuntary, so that the defendant had been deprived of con- 
stitutional rights. They concluded that the confession had not been shown to 
have been obtained by coercion, particularly in view of the fact that Mr. Rettig’s 
testimony had been not that she had been coerced into confessing, but rather 
that she had not confessed at all. Secondly, the dissent considered the question 
whether McNabb required reversal of the conviction. On this point, the dissent 
took the position that the mere inadmissibility of the confession did not require 
automatic reversal, unless it was also shown that the remaining evidence was 
insufficient to support the jury’s finding of guilt. Examining the question from 
this point of view, the dissenting judges concluded that the judgment should be 
affirmed. While doing so was not necessary to their conclusion, they indicated 
as well that they thought that the delay in arraignment until Monday morning 
was not unreasonable, since there was no requirement that any committing 
magistrate be on duty on Sunday, since the police worked all day on leads which, 
if proven, would have exonerated Mrs. Rettig, and since in any event there was 
no showing that the arraignment was delayed in order to extract the confession. 

The Rettig case shows that five members of the Court of Appeals for the 
District of Columbia believe, despite the Upshaw case, that the McNabb rule 
requires a showing of something more than that a confession was obtained dur- 
ing a period of unlawful detention. What more is required is something in the 
way of proof of causation or of a specific purpose to use the detention as a 
means of extracting a confession. In the Pierce and Allen cases, the court 
had stated that illegal detention did not invalidate a confession made during it 
“unless the detention produced the disclosure.” The opinions in the Rettig case 
show that at least this limitation presently exists on the McNabb doctrine in 
the District of Columbia, although four members of the court disagree with it. 
The same split within the court was previously disclosed by the result in Hines v. 
United States (No. 12002), in which the court was asked to overrule the Pierce 
and Allen dictum, but affirmed the judgment of conviction by equally divided court 
without opinion. (See Tillotson v. United States, 231 F. (2d) 736, 97 U. S. 
App. D. C. 402 (1956), cert. denied, 351 U. 8. 989.) 

The split within the District of Columbia circuit is also revealed in Mallory v. 
United States (No. 12915 (June 29, 1956) ), which is the case now pending before 
the Supreme Court. In that case a divided panel affirmed a conviction on a 
charge of rape. Mallory had been arrested at about 2:30 p.m.on April 8. He, 
with two others, was taken to the police station and questioned. Around 4 p. m. 
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all three agreed to take lie-detector tests. After some delay, Mallory’s interro- 
gation began around 8 p.m. At9:30 Mallory confessed. At 10 o’clock the police 
telephoned the United States commissioner at his home and found that he was 
not available. At 11 o’clock, Mallory was confronted with the complaining wit- 
ness. Between 11:30 p. m. and 12:80 a. m. he dictated his confession and signed 
it. The question which the Court decided adversely to Mallory was whether 
this written confession was admissible under the McNabb case. 

The majority opinion in the Mallory case (written by Judge Prettyman with 
Judge Bastian concurring) only briefly discussed the McNabb rule. It applied 
the dictum of the Pierce and Allen cases, and concluded first that the delay in 
arraignment was not unreasonable, and second that there was no evidence that 
the confession was due to the delay. In connection with the first point, the court 
pointed out that the police had 3 suspects and stated that it was inconceivable 
that the police should be required to lodge charges against any 1 of the 3 until 
their investigation had developed some certain justification for the charge. 

This reliance on the need for further police investigation also appears in other 
opinions written by members of the court pursuant to the Pierce and Allen dicta. 
See, for example, Tillotson v. United States, cited above, and Watson v. United 
States (98 U. 8S. App. D. C. 221, 234 F. (2) 42, 47 (1956) ), where a unanimous 
eourt consisting of Judges Prettyman, Danaher, and Bastian reversed a murder 
conviction based on a confession obtained by questioning for a substantial 
period after the police were in possession of sufficient facts upon which to base 
a complaint. In the Watson case, the court said that a committing magistrate 
was certainly available by 9 a. m., and the delay following that time was un- 
reasonable since the need to check into the factual background upon which a 
complaint may be based no longer existed (234 F. (2d) at 47). 

Judge Bazelon dissented in the Mallory case. He concluded that the delay 
was unreasonable because it was the deliberate choice of the police and not the 
result of unavoidable circumstances. He disagreed with the reliance by the 
majority on the need for further police investigation. On this point, Judge 
Bazelon said that that law denies to the police the privilege of arresting a num- 
ber of suspects and interrogating all of them until one admits something which 
justifies his arraignment. He assumed that in some cases solicitude for the 
prisoner might legally justify a postponement of his arraignment, but pointed 
out here that the postponement “sprang from police solicitude for their prospects 
of obtaining a confession.” Finally, the opinion contains the following para- 
graph: 

“The policy of discouraging the airing of reckless charges is commendable. 
But another and more commendable policy is that the police should not arrest 
any person on mere suspicion, hoping that, once they have him at headquarters, 
they can obtain from his own lips something to justify the arrest. To me the 
‘inconceivable’ thing is that this court should permit detention—for any length 
of time—for that purpose and without the intercession of a responsible com- 
mitting officer. The law lets policemen arrest, but delegates to magistrates the 
judgment whether to detain. The law’s requirement of arraignment without 
unnecessary delay is grounded upon the theory that, where policemen are 
judges, individual liberty and dignity cannot long survive.” 

Judge Bazelon also disagreed with the majority reliance on the question of 
causation. As in the Rettig case he stated that he considered the dictum in 
the Pierce and Allen cases to be incorrect and inconsistent with the opinion 
of the Supreme Court in the Upshaw case. 

The split in the District of Columbia over the need for proof that a challenged 
confession was induced by illegal detention does not appear to have greatly 
affected the outcome of the cases dealing with the McNabb rule. Of the 18 
eases in the District of Columbia, evidence has been excluded only in 4. As 
noted above, the reversals in the Rettig and Watson cases were with the concur- 
rence of members of the court who believe that something more must be shown 
than the bare fact that the confession occurred during the period of illegal de- 
tention. Prior to those 2 cases, no evidence had been excluded since the 
Mitchell case, which was reversed by the Supreme Court, and in which the 
detention held to be unlawful was 8 days in duration. In the only other case 
excluding evidence, there had been 11 hours of more or less continuous 
questioning, and there was in addition evidence that the police had deliberately 
waited until after the close of office hours before attempting to call a United 
States commissioner, and had then placed the call to the commissioner’s office, 
which would presumably have been closed (Akowsky vy. United States (81 
U.S. App. D. C. 353, 158 F. (2d) 649 (1946) .) 
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Of the 14 cases affirming convictions, only the Hines case, which was 
affirmed by an equally divided court, seems probably to have been affected 
by the split in the circuit. In the Pierce and Allen cases, where the rule for 
the District of Columbia was announced, Judge Bazelon concurred in the re- 
sults on the grounds that there had been no unlawful detention. In the 
Tillotson case, referred to above, Judge Washington similarly concurred in 
the result on the grounds that there had been no unreasonable delay, and 
stated that he considered it unnecessary to decide the full reach of the Upshaw 
decision. In the Mallory case, now pending before the Supreme Court, the 
majority applied the Pierce and Allen dictum, but also rested their decision on the 
alternative ground that there had been no unlawful detention shown. In none 
of the other cases, many of which were decided before the Upshaw case and on 
the basis of the Mitchell dictum, was there a clear split in the court on this 
question. (See Upshaw v. United States, 838 U. S. App. D. C. 207, 168 F. 2d. 
167 (1948), reversed 335 U. 8S. 410; Tyler v. United States, 90 U. S. App. D. C. 
2, 193 F. 2d. 24 (1951) ; Alderman v. United States, 83 U. S. App. D. C. 48, 165 
F, 2d. 622 (1947) ; Sykes v. United States, 79 U. S. App. D. C. 97, 143 F. 2d. 
140 (1944) ; Mergner v. United States, 79 U. S. App. D. C. 373, 146 F. 2d. 522 
(1945) ; Boone v. United States, 82 U. S. App. D. C. 359, 164 F. 2d. 102 (1947) ; 
Garner v. United States, 84 U. S. App. D. C. 361, 174 F. 2d. 499 (1949); and 
Wheeler v. United States, 82 U. S. App. D. C. 363, 165 F. 2d. 255 (1947).) 

The remaining case in the District of Columbia is Green v. United States 
(98 U. 8S. App. D. C. 418, 236 F. 2d 708 (1956) ), in which the Supreme Court 
has also granted certiorari. The Green case does not involve the question 
whether McNabb requires proof that the confession was induced by illegal 
detention, because the only two judges who said that they belieye McNabb to 
be applicable conceded that the delay in arraigning Green was itself unavoid- 
able because of Green’s injuries. The dissent (written by Judge Bazelon with 
Judge Edgerton concurring) rather took the position that if the purpose of the 
McNabb doctrine is to be fulfilled and “the evil implications of secret inter- 
rogations are to be avoided,” the police must at least give the accused sub- 
stantially the advice he would have gotten from a committing Officer if it had 
been possible to take him before one. See also the reference in Tillotson to 
the fact that the accused had been told that she did not have to make a state- 
ment, that any statement might be used against her, and that any statement 
was to be made of her own free will (97 U. S. App. D. C. at 405). It is to be 
noted that of the two other judges who concurred in Judge Bazelon’s opinion 
in the Rettig case, Judge Fahy filed a separate dissent in Green on other grounds 
without concurring in the Bazelon dissent, and Judge Washington concurred 
in the majority opinion affirming the conviction. 


2. First circuit 


The first circuit has not been required to make any definitive analysis of the 
MeNabb doctrine. 


8. Second circuit 


The second circuit first came to grips with the McNabb problem in United 
States v. Keegan (141 F. 2d 248 (1944), rev’d on other grounds, Keegan v. United 
States, 325 U. S. 478 (1945) ).2. More than a score of defendants were convicted 
of conspiring to counsel evasion of the draft laws. Only two of them had made 
extra-judicial statements, but the remaining defendants argued, on the strength 
of Anderson y. United States (318 U. 8S. 350 (1948)), that the taint of that 
evidence also prejudiced them in spite of the customary jury admonition that 
the statements were not evidence as to them. 

Defendant Kunze was arrested in Texas on July 4, a national holiday. He 
was flown to New York on July 5, a Sunday, and arraigned July 6, the first 
business day after his arrest. The FBI interrogation began 11 a. m., July 5, 
following a statement advising Kunze of his rights. Sixteen hours of inter- 
mittent and admittedly noncoercive questioning produced a signed statement, 


1 Earlier, in United States v. Hoffman, 137 F. 2d 416 (1948), the court was unable to 
determine whether the two statements given by the defendant to the FBI in that case 
were inadmissible under the McNabb doctrine because the record did not show when 
arraignment took place. The language used in the opinion is indeed broad, indicating that 
a confession before arraignment is not permitted as evidence. But this cannot be con- 
sidered authoritatively definitive (see United States v. Leviton, infra), and the Hoffman 
case has not been relied on by the second circuit in any of its subsequent decisions. 
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the entire substance of which only demonstrated an idealogical alinement with 
Nazi Germany and did not bear directly on the issues at trial. 

The uncertain reaches of the McNabb doctrine (Mitchell and Upshaw had not 
yet beed decided) resulted in an opinion bottomed upon alternative grounds—each 
of which avoided applying McNabb. That rule of exclusion, declared the Court, 
operates only when “prompt” arraignment does not take place. Kunze’s trans- 
portation to New York for arraignment and trial and his incarceration pending 
arraignment on the first available business day were not in violation of arraign- 
ment requirements. To expect arraignment on the Fourth of July, or Sunday, 
would require “a promptitude that we do not regard as contemplated by the 
statutes” (Id., at 258). Alternatively, however, the court declared that, even 
assuming the applicability of McNabb, the introduction of Kunze’s statement was 
not prejudicial error in view of the other evidence of guilt which the court con- 
sidered overwhelming and direct. d 

The second defendant, Wendlant, had made 3 pretrial statements to the FBI, 
2 more than a month before his arrest on the afternoon of July 7 and the third 
on the day following his arrest. He too was warned of his rights. The two 
statements given prior to arrest were quickly disposed of and sanctioned as 
admissible on the ground that Wendlant was not then under detention. This 
much established, the court then declared that the third statement, given the day 
after arrest, involved nothing of material consequence that was not embodied in 
the former statements; hence its admission could not be prejudicial error. 

Turning to the claims of the remaining defendants—none of whom had incrimi- 
nated themselves before trial—the court stated that they could not complain about 
the admissibility of the Kunze and Wendlant statements even if the court was 
wrong in thinking that they were properly admitted. Unlike the Anderson case, 
these defendants were unnamed in the statements, which did not in any way 
connect them with the conspiracy. 

Whereas Keegan involved the question of successive inculpatory statements, 
the first of which is clearly admissible, the other side of the coin came up in 
United States v. Bayer (156 F. 2d 964 (1946), rev’d, 331 U. S. 532 (1947)). 
After nearly a month of confinement, virtually incommunicado, in a heavily 
guarded ward for the insane pending military trial, Defendant Radovich, who 
was not shown to have been insane, confessed his part in a bribery. This con- 
finement was contrary to the Articles of War which set up machinery which the 
court considered to be the military equivalent of civil arraignment (10 U.S. C. A. 
1542). Subsequently he was released and the only interdiction placed on his 
liberty was administrative restriction to the military post. Six months there- 
after, after being warned of his rights, he gave a second written confession, ampli- 
fying the first, to the civilian authorities. The first confession was not offered 
in evidence at Radovich’s civilian trial, but the second was introduced. 

In view of the provisions of the Articles of War, the court held that the 
McNabb principle of exclusion is applicable to military as well as civilian de- 
tentions.. The first confession was accordingly considered tainted because of 
the extensive confinement which preceded it. In respect to the second con- 
fession—which unlike the first was procured after the confinement terminated— 
the court held that it too must be stricken on the ground that it was obtained 
through, and was the fruit of, the earlier statement. 

That holding was reversed by the Supreme Court in United States v. Bayer 
(331 U. S. 5382 (1947)), and the conviction reinstated. The Court assumed 
the invalidity of the first confession under the McNabb doctrine but noted that 
it was not introduced in evidence. Although the defendant had undoubtedly 
disadvantaged himself when he first confessed: “* * * this Court has never 
gone so far as to hold that making a confession under circumstances which 
preclude its use, perpetually disables the confessor from making a usable one 
after those conditions have been removed” (id., at 540-541). The Court held 





2To the same effect is United States v. Walker, 176 F. 2d 564 (1949), cert. denied, 
338 U. S. 891 (1949), where defendant was arrested in a small town on Sunday. Monday 
was Labor Day, and the defendant confessed on Tuesday (time of arraignment not revealed). 
The burden of proving a McNabb violation was placed on the defendant, and the court held 
that on the record there was no showing that arraignment was possible prior to the making 
of the confession. 

Any thought that the ennunciations in Keegan and Walker automatically suspend the 
requirement of arraignment in respect to ‘‘Sunday or holiday” arrests, however, is dis- 
pelled in United States v. Leviton, discussed below. 

%This does not necessarily mean that a ““McNabb” confession is not admissible in a 


military trial but only that, if the confession is procured wrongfully by military authorities, 
it may not be admitted in a civil trial. 
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that the conditions which assumedly vitiated the first confession had disap- 
peared at the time of the second confession, and that it, therefore, was admis- 
sible. 

It was not until United States v. Leviton (193 F. 2d 848 (1951), cert. denied, 
343 U. S. 946 (1952) ), that the second circuit gave some definite, albeit elastic, 
proportions to the McNabb rule. About 744 hours after his arrest in the after- 
noon, Leviton gave a detailed confession. He was not taken to a committing 
magistrate during the daylight hours prior to his confession when arraign- 
ment could have been had in the regular course of business. Immediately after 
arrest, Leviton evinced a desire to cooperate and several damaging statements 
were made by him within a few hours after his arrest. The majority of the 
Court felt that Leviton was disposed to make a prompt and immediate con- 
fession, but time was consumed by a search of Leviton’s files (producing dam- 
aging evidence) made at his suggestion and direction, as well as by waiting for 
the interrogator, the stenographer and taking time for dinner. Leviton was not 
arraigned until 19 hours after his confession. 

While affirming the admissibility of Leviton’s confession, the opinion of the 
court (written by Judge Clark and concurred in by Judge Swan) is illuminating 
in its adjustment of the conflicting interests which underlie the McNabb problem. 
It is marked by strictness in the statement of McNabb but ameliorated by a 
pragmatic application of the doctrine. 

The court stated that, as explained in Upshaw, the question under McNabb 
was whether the detention for 7% hours prior to confession was unlawful, for 
if it was, the confession was inadmissible. But, if the confession was made 
during a lawful detention, before unnecessary delay, the subsequent 19 hours of 
detention would not outlaw the confession. 

Turning to the inquiry of whether the antecedent delay was “necessary,” the 
court admonished that the rule was not to be applied with semantic inflexibility 
without regard to the circumstances at hand. Two circumstances productive 
of delay in arraignment are dealt with: (1) Arrests which do not take place 


during the regular business day; and (2) delay incident to the taking of a con- 
fession given soon after arrest. 


1. Time of arrest 


“Language, in some cases, does seem to warp the rule into a stiff formula that 
would make no delay ‘necessary’ if the declarant were taken into custody during 
the regular office hours of an available commissioner who could arraign bim. 
Such a formalization of the rule, would, presumably, be easy to apply. But like 
most ‘simple’ legal rules, the gain in efficiency of decision is more than offset by 
the lost adaptability to changing circumstances. Furthermore the exception 
impied in the restriction to ‘the regular office hours’ of an available commissioner 
shows how unrealistic the principle thus stated is from both the accused’s and 
the court’s standpoint. For it operates so uncertainly as not to advance the search 
for truth at trial. It means that a weekend or midnight arrest gives the officers 
all sorts of powers they do not otherwise possess * * *; they may then delay the 
arraignment as much as 3 days if a holiday succeeds the Sunday. See United 
States v. Walker * * *. Since arraignment before any judge or committing 
magistrate, State or Federal, is permissible (18 U. 8S. C. 3041, rule 5 (a), Federal 
Rules of Criminal Procedure, it is too much to suppose that some such official 
could not be found in the vast concourse of metropolitan New York at anytime 
of the day or night if actually needed” (id., at 854). 

But this does not mean that, where an arrest occurs at night or on a holiday, 
arraignment must take place with the same celerity as is the case in an arrest 
made during a commissioner‘s regular working hours. There may be “some 
delay when a commissioner is not readily available * * *.” 

“It is natural law-enforcement procedure to seek a commissioner in his office 
hours: it would not be natural, and hence rational or reasonable to require an 
officer to seek out perhaps a State judge in the small hours of the morning” (id.). 


2. Delay incident to taking confession 


Stating that a general view of what is “necessary” in delay of arraignments is 
deductible from the announced purpose of the McNabb rule—to compel police 
compliance with the demand for prompt arraignment—the court declared: * 





It is interesting to note the manner in which the word “induce” is used in this passage. 
It is used twice: (1) Where the delay is for the purpose of inducing confession, and (2) 
where the confession induces the delay. The first circumstance is considered by the court 
to be the substance of the Upshaw case and the second to be the nub of Mitchell. This 
approach in the application of McNabb bears an interesting resemblance to the statement 
of McNabb in the District of Columbia. 
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“* * * the touchtone is decent and responsible police procedure. It is not per- 
missible to use delay for the purpose of inducing confession; but a delay can 
be shown reasonable when it. is induced by the voluntary act of the accused in 
freeing himself of the burden of guilt” (id., at 855). 

Applying this point of reference to the facts of the case, the court held that 
Leviton’s detention without arraignment prior to confession was reasonable. 
The disposition of Leviton to confess, manifested “at the very moment of his 
arrest,” was the controlling factor. The delay in arraignment was “induced” 
primarily “because of the search which he willingly directed and which was aimed 
to procure documents as dangerous to him as any full-blown oral statement.” 
This view was reached in spite of the explicit testimony of the officer (just as in 
the Upshaw case) that “the entire purpose” of the detention “was for the purpose 
of interrogating” Leviton (id., at 858). The tacit conclusion, of great importance 
in view of the common purpose of law-enforcement agencies, is that, where an 
accused’s disposition to promptly confess (Mitchell) concurs with an official 
purpose to interrogate while delaying arraignment (Upshaw), the delay reason- 
aby incident to taking that confession is reasonable. The significant contribution 
of Leviton is, therefore, basically a corollary of Mitchell—an accused who is 
disposed to confess promptly after arrest may not prevent his confession from 
being used against him because of the delay which reasonably ensues from taking 
that confession.° 

The implication is plain from the opinion that the McNabb rule will not function 
as well for the police in the case of the tactiturn accused, who does not wish to 
“free” himself “of the burden of guilt.” That implication is fortified by the 
court’s statement: 

“Had he [Leviton] been silent and uncooperative, the result might well have 
been different ; but we cannot hold the court in error in concluding that the delay 
occasioned by his own readiness to confess and voluntary assistance to the in- 
vestigating authorities was reasonable under rule 5 (a), Federal Rules of Crim- 
inal Procedure” (id. at 855). 

Ever conscious of the interests struggling for ascendancy behind the McNabb 
doctrine, the court apologized that its “* * * analysis of the precedents * * * 
while not affording complete comfort to those who believe a certain period for 
questioning before arraignment—perhaps up to 24 hours, as in England—de- 
sirable in the interest of the due administration of justice, does allow moderate 
time for questioning of a willing accused, whereas a definite and arbitrary time 
limitation would tend to shut off such unforced, but highly effective, assistance 
in tracking down crime” (id., at 855, n.i.). [Emphasis added.] ° 

A delay of from 3 to 4 hours after arrest (8 a. m.) was declared reasonable in 
United States v. Hymawitz (196 F. 2d 819 (1952)). Defendant willingly re- 
sponded to questioning immediately after his arrest, a part of the interroga- 
tion being in the presence of his attorney. His later written statement was 
taken within the above stated time and embodied substantially what he had al- 
ready told the officer. The Leviton case provided a sure basis for declaring that 
the police were not obliged to interrupt the taking of defendant’s confession by 
carrying him before a commissioner who was then available. 

United States v. Klapholz‘ is the most recent case in the second circuit and the 
equal of Leviton in importance. While under indictment in the eastern district 
of New York for smuggling, the defendants moved in the southern district for 
pretrial suppression of certain evidence on the ground, inter alia, of the McNabb 
rule, the jurisdictional theory of the motion being that the evidence was illegally 
obtained within that court’s jurisdiction. 

Defendants, husband and wife, were arrested at 4 p. m. August 2, 1954, after 
a large quantity of contraband diamonds was found in a package which they 
claimed. They were taken to the central customs office (5:15 p. m.) for ques- 
tioning, photographing, and fingerprinting. The questioning began with an 





5A more difficult question involving the Leviton theory would arise in the case of an 
evening or holiday arrest. Since ‘‘some delay” ensuing from an evening or holiday arrest 
is reasonable, and since “some delay” induced by the taking of a ‘“‘prompt” confession is 
also reasonable, it is apparent that these interacting forces may combine and considerably 
extend the period of justifiable detention without arraignment. Compare United States v. 
Klapholz, infra. 
_* Judge Frank dissented, primarily because he saw the facts as bringing the case within 
Upshaw rather than Mitchell. : 


717 F. R. D. 18 (S. D. N. Y. 1955), aff'd, 230 F. 2d 49 19 iy 35 8. 
924 (1956). 55) 4 (1956), cert. denied, 351 U. 
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advisory statement of their rights, and, after an initial denial of knowledge, the 
wife admitted guilt when confronted with documentary evidence but insisted that 
she and her husband were only messengers. Requested by the agents to co- 
operate in apprehending the principals of the smuggling ring, the defendants con- 
sidered the matter privately for 45 minutes and, at 7 p. m. agreed to make their 
apartment available to the agents so that the principals could be arrested as they 
arrived for the contraband. At 8 p. m. August 2—the day of their arrest—the 
defendants and the agents arrived at the apartment and remained there day and 
night until 11: 30a. m. August 4. 

Numerous telephone calls were received by the defendants on August 2 and 3 
from unidentified persons, and the police were permitted to listen to the conver- 
sations. Two persons who called for diamonds (time unstated) were arrested. 
When defendants failed to cooperate further on August 4, the agents executed a 
search warrant at 10 a. m. and arraigned the defendants at 1 p. m. 

The lower court found that the defendants had acted freely in confessing 
and cooperating with the agents. A combination of the Leviton case and the 
difficulty in arraignment during evening hours was held to justify delay until 
10:30 a. m. August 3, when regular office hours prevailed. The question re- 
mained whether failure to arraign after that hour was reasonable. 

The Government argued that defendants had freely consented to cooperate 
in apprehending the remaining culprits and had thereby waived arraignment 
until that end was achieved. Noting that the subject of arraignment was never 
mentioned to defendants, the lower court commented that the purposes of rule 
5 (a) might be easily subverted by such a “timeless doctrine of alleged consent 
or cooperation.” 

“While the rule permits ‘some delay’ when a commissioner is not available, 
or ‘when it is induced by the voluntary act of the accused in freeing himself 
of the burden of guilt,’ * * * [citing Leviton] it does not permit unlimited delay. 
There must be a cutoff point at which further delay becomes unreasonable” 
(id., at 22). 

The lower court held that the delay after 10:30 a. m. was unnecessary as 
it could then no longer be said that the delay was the result of defendants’ 
“efforts to free themselves ‘of the burden of guilt’.”. The argument that ar- 
raignment on August 3 would have resulted in publicity and aborted the plan 
to apprehend defendants’ confederates was rejected on two grounds: (1) The 
rights of the accused were in this respect paramount to the interest of crime 
detection; and (2) the defendants could have been arraigned in chambers. 

Accordingly, the lower court refused to suppress the incriminating statements 
given prior to 10:30 a. m. on August 3, but did suppress “all evidence derived 
as a result of the presence of the Government agents in the defendants’ apart- 
ment” after that time except that which was procured by execution of the search 
warrant. The lower court did not state the exact nature of the evidence which 
it suppressed, but the opinion reveals that the only evidence which the court 
could have contemplated was the telephone conversations and the actions of 
persons arrested in defendants’ apartment after the detention became unlawful. 
Whether the McNabb rule included the suppression of such evidence or was 
confined solely to confessions was not discussed by the lower court but was con- 
sidered on appeal. 

On appeal (230 F. 2d 494), a unanimous court affirmed the judgment and 
all findings below, agreeing, inter alia, that “no waiver by the defendants of 
compliance with rule 5 (a) may be implied from the bare consent of the de- 
fendants to the presence of the agents in their home” (id., at 498). The court 
also held that the McNabb rule was not confined to the suppression of con- 
fessions: 

“Since the rule was one formulated by the Supreme Court as a deterrent to 
detentions in violation of rule 5 (a), we think it extends to all evidence ob- 
tained by Federal agents through access to persons while detained in violation 
of rule 5 (a)” (id.). 

Combining Leviton and Klapholz the following picture emerges in respect to 
cases involving an accused who is disposed to cooperate with the police: (1) A 
reasonable delay in arraignment for taking the confession of a willing accused 
is permissible, but (2) after that confession is obtained, further delay in arraign- 
ment is unlawful where it is based solely upon the accused’s willingness to 
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cooperate in the apprehension of his confederates—at least Where the accused 
is not informed of his right to arraignment.* 

The jurisdictional issue discussed in Klapholz arises from the circumstance 
that it involved a pretrial motion to suppress on nonconstitutional grounds, the 
motion being made in a jurisdiction other than that in which trial on the merits 
of the indictment was to take place. Noting that such pretrial suppression did 
not come within the purview of rule 41 (e), Federal Rules of Criminal Procedure, 
and was never thought to exist prior to Rea v. United States (350 U.S. 214 (1956),” 
the court held that the Rea case recognized the jurisdiction of a Federal court 
to determine pretrial motions for the suppression of evidence obtained within its 
territorial jurisdiction even though it did not have a jurisdiction to try the pend- 
ing criminal charge on the merits. 

“It is true that here we are concerned with a suppression based on violation of 
rule 5 (a) instead of one based on violation of the fourth amendment which is 
the subject of rule 41. But the language and rationale of the majority opinion in 
the Rea case [which did involve the fourth amendment] permits no distinction 
on that account” (id., at 497). 

However, stated the court, Rea did not compel the exercise of jurisdiction by 
the lower court. Declining to exercise jurisdiction over such a McNabb motion 
was declared to the wiser course generally for the following reasons: (1) the 
Federal court where the indictment is pending could grant appropriate relief as 
well; (2) a pretrial ruling would not be appealable;” and (3) a ruling in an 
independent proceeding, such as the present one, is appealable and may possibly 
be urged as res judicata at trial. But the exercise of jurisdiction below was held 
not to be an abuse of discretion since the Government waived the point, and the 
lower court might have reasonably believed that the search and seizure issue 
jurisdiction over which is expressly provided for in rule 41—and the McNabb 
issue were so closely related as to “make it desirable to consider them in one 
proceeding.” 


4. Third circuit 


Prior to the Supreme Court's decision in the Upshaw case, the third circuit 
construed McNabb to require some showing of duress in connection with any 
confession claimed to be inadmissible. In United States v. Holmes (168 F. 2d. 
888 (1948) ), the court upheld the admissibility of inculpatory statements made 
in connection with a charge of bribing a Federal officer when the defendant 
made no showing at all of any aggravating circumstances, and the testimony of 
the Government witnesses denied the existence of any duress. The court also 
put some weight on the fact that the prisoner had made his statement after being 
cautioned concerning his rights under the fifth amendment. The opinion does 
not disclose the time sequence between the arrest and the taking of the defendant 
before a committing magistrate, but states that the facts of the case brought it 
within the limits placed on the McNabb rule by the Mitchell case. See also 
Richardson v. Zuppann (81 F. Supp. 809 (M. D. Pa. 1949), affirmed 174 F. 2d 
829), holding McNabb to be inapplicable to statements made to military authori- 
ties and admitted in a court-martial. 

There has been only one decision in the circuit since the Upshaw case, and the 
facts of the case did not require any clear statement of the scope of the McNabb 
doctrine (United States v. Sineiro, 193 F. 2d. 136 (1951), cert. denied, 343 U. 8S. 
904). In the Sineiro case the court upheld the admissibility of a statement 
made to an agent of the Immigration and Naturalization Service after the agent 
had cautioned the defendant that any statement would have to be voluntary and 
could be used by the Government in any proceeding. While the opinion is not 
completely clear on the point, it suggests that there had not been any arrest 
at all at the time of the inculpatory statements, and that there had been an 
immediate arraignment after subsequent arrest. 

One of the district courts in the third circuit recently made a similar holding 
in an analogous situation by refusing to exclude statements made to an internal 


8 Compare United States v. Grote, 140 F. 2d 413 (2d Cir. 1944), where the accused had 
voluntarily submitted himself to FBI custody and interrogation on two occasions in an 
effort to avoid indictment and disgrace. On each occasion he signed detailed statements 
and waivers of arraignment which stated that his “supervision” by the FBI was “necessary 
for my protection.”” The statements were held admissible under McNabb on the alternative 
grounds that accused was not then under arrest and had freely waived prompt arraign- 
ment. The court refused to follow United States v. Haupt, 136 F. 2d 661 (7th Cir. 1943). 

® See In re Fried, 161 F. 2d 453 (2d Cir. 1947). 

1° But c. f., United States v. Ceffaratti, 91 U. S. App. D. C. 297, 202 F. 24 123 (1952 


) in 
respect to the Government's right to appeal. 
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revenue agent investigating tax returns, no arrest having been made at the time 
of the statements (Meyer v. Brownell, 137 F. Supp. 594 (E. D. Pa. 1956) ). 


5. Fourth circuit 


There is no case directly construing and applying McNabb in the fourth 
circuit. The court there has held that McNabb is unavailing in a collateral 
attack on a plea of guilty (Tarkington v. United States, 194 F. 2d 63 (1952); 
see also United States v. Colp, 83 F. Supp. 152 (D. Md. 1949) ). In the Tarking- 
ton case, the court described McNabb as requiring, for the exclusion of evidence, 
proof of a combination of aggravating factors such as those disclosed in the 
McNabb record (194 F. 2d at 67). This view of the McNabb doctrine was, how- 
ever, unnecessary to the courts’ disposition of the Tarkington case itself. 

6. Fifth circuit 

The McNabb rule has been relied on by the defendant in four decisions in the 
fifth circuit, and in each case the doctrine has been held to be inapplicable. 

In Mora v. United States (190 F. 2d 749, 752 (1951)), the court followed the 
Mitchell case and upheld the admissibility of a confession shown to have been 
made immediately before or after arrest.. The defendant had also been ques- 
tioned after arrest from about 12 or 1 p. m. until about 5 p. m. before any efforts 
were made to reach the nearest commissioner. At 5 p. m. the commissioner was 
called but was found to have gone home, and the defendant was permitted to 
call his attorney and to arrange for a bond. The opinion is not clear whether 
statements made during the afternoon were in fact admitted in evidence in 
addition to the confession, but it indicates that any such statements would have 
been admissible. The circumstances suggest that the defendant waived his 
rights because he had come voluntarily to discuss the matter with the FBI, upon 
a telephoned request, and had made his confession at the FBI offices shortly 
after his arrival there, and probably before being taken into custody. 

In Patterson v. United States (183 F. 2d 687, 691 (1950) ), the court stated, 
while not directly deciding the point, that the burden of showing a violation of 
rule 5 (a) was on the defendant once the Government had made a prima facie 
showing that the confession was voluntary. The defendant had been taken into 
custody at 11:15 a. m., and had immediately been informed of his right to be 
Silent. He nevertheless confessed and was arraigned at 2 p.m. While there is 
some doubt whether these circumstances would be sufficient to invoke applica- 
tion of the McNabb rule in any event, the court indicated clearly the importance 
of the burden of proof. It stated that it could not “on this record say that the 
confession was made during a period of unnecessary delay in taking the arrested 
person before a committing magistrate because there is no testimony whatever 
to indicate that a magistrate was avialable before the confession was obtained, 
nor is the reason for the delay otherwise disclosed” (183 F. 2d at 691). The 
opinion does not say whether McNabb would have been applicable without more 
if the defendant had been able to prove that the delay was unreasonable and 
that his confession was made during a period of illegal detention. The sig- 
nificance of the court’s language is open to question in any event, since the court 
stated in a later decision in the same case that it had reserved the point in its 
prior decision, and that the case was covered by the Supreme Court’s decision 
in Carignan. Patterson v. United States (192 F. 2d 631 (1951), cert. denied 343 
U.S. 951). 

The most recent decision in this circuit upheld the admissibility of a con- 
fession obtained on Monday afternoon after an arrest at 5:30 p. m. on the 
previous Friday, despite the fact that there was no arraignment until Tuesday 
morning (White v. United States, 200 F. 2d 509 (1953), cert. denied 345 U. 8. 
999). There were two grounds for this decision. The first was that there was 
no unlawful detention by Federal authorities since the defendant had confessed 
while held by city police on a State burglary charge. The court said that the 
Federal authorities had had the cooperation of the city police, but that the 
question of who had custody of the prisoner was a question of fact which had 
been determined adversely to the defendant by the district court. The court 
also stated that the defendant in any event had the burden of showing that the 
delay had been unreasonable, and apparently considered that he had not met 
this burden despite the length of time which intervened between his arrest and 
his arraignment. 


7. Sixth circuit 


Since the McNabb decision itself, the sixth circuit has had no oecasion to 
decide the scope of McNabb’s impact. On remand in that case, the Government 








210 CONFESSIONS AND POLICE DETENTION 


offered proof that, contrary to the Supreme Court’s assumption, the prisoners 
had been arraigned within a short time after their arrest. While there was 
conflicting evidence on the point, the jury apparently accepted the Government’s 
proof, and the McNabbs were again convicted. The sixth circuit affirmed, 
holding the McNabb doctrine to be inapplicable on the facts in the case where 
it originated, and the Supreme Coure denied certiorari (McNabb v. United 
States, 142 F. 2d 904 (1944), cert. denied, 323 U. 8. 771). 

The only other cases in the circuit raising McNabb questions at all involved, 
respectively, review of a conviction in a State court, and an attempt to avoid a 
plea of guilty (Sharpe v. Commonwealth, 135 F. 2d 974 (19438), cert. denied, 332 
U. S. 758; Roscoe v. United States, 148 F. 2d 333 (1945), cert. denied, 
325 U. S. 890). They therefore required no examination of McNabb’s scope. 


8. Seventh circuit 


There has been no decision in the seventh circuit construing the McNabb rule 
since the Upshaw decision, and the status of the doctrine in that circuit is 
accordingly in doubt. 

An early decision, made shortly after the McNabb opinion, held inadmissible 
statements made during custody lasting from 4 to 5 days before arraignment, 
construing McNabb to be “bottomed solely on the premise of the arresting officers’ 
nonobservance of the statutory command” requiring prompt arraignment (United 
States v. Haupt, 136 F. 2d 661 (1948)). The decision also held that the defend- 
ants had not waived their right to be taken before a committing officer by execut- 
ing a routine form of waiver which had been developed by the FBI prior to the 
McNabb decision. The court pointed out that the defendants had not been 
advised of their legal rights, that the burden of proving waiver was on the 
Government, and that the Government had not proved an intelligent waiver by 
the defendants. 

It is at least doubtful, however, if the Haupt case establishes a strict rule of 
exclusion for the seventh circuit. In three other cases, without directly con- 
struing the McNabb rule, the court has been careful not to extend its impact. In 
United States er rel. Weber v. Ragen (176 F. 2d 579 (1949), cert. dismissed, 
338 U. 8S. 809), the court upheld the adniissibility of a confession obtained by 
State officials while the prisoner had been detained, without being taken before a 
committing magistrate, from December 18 to December 30, despite an Illinois 
statute requiring the arresting officers to take prisoners before a committing 
magistrate without unnecessary delay. The court found in these facts no viola- 
tion of the due process clause of the 14th amendment, and stated that the Upshaw 
case was limited to a rule of practice for the Federal courts and especially the 
District of Columbia (176 F. 2d at 584). In United States v. Harris (211 F. 2d 
656 (1954), cert. denied 348 U. S. 822), the court held that a codefendant could 
not complain of the admission of a confession, whether or not the McNabb rule 
was available to the person who confessed, when the confession was admitted 
with a charge that it was not to be considered evidence against anyone other 
than the person making it. Finally, in Butler v. United States (138 F. 2d 977 
(1948) ), decided shortly after the Haupt case, the court avoided a McNabb 
problem by invoking the rule that there should be no reversal if the evidence 
admitted did not affect substantial rights of the defendant. The court affirmed 
without considering whether the McNabb rule was applicable because the defend- 
ant had given voluntary testimony before a grand jury as well as at the trial. 

9. Highth circuit 

The only two cases involving any McNabb question which have arisen in 
the eighth circuit (Litton v. United States, 177 F. 2d 416 (1949), cert. denied 339 
U. S. 921, and Wright v. United States, 159 F. 2d 8 (1947)) have not required 
a definitive construction of the McNabb rule. In both cases the confession was 
admitted. In the Wright case the confession was made while the defendant was 


in custody of State officers, and the McNabb case was held inapplicable for that 
reason. 


10. Ninth circuit 


The ninth circuit has placed limitations on the scope of the McNabb doc- 
trine similar to those applied in the District of Columbia. 

The leading case is Haines v. United States (188 F. 2d 546 (951), cert. denied 
342 U. S. 888). Haines was arrested for counterfeiting between 9 and 10 in 
the morning of March 3, 1949, and was not arraigned until the following day. 
At the time of his arrest he was told that he had the right to remain silent 
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but that any statement he made could be used against him. He was taken to 
the office of the Secret Service, was questioned there, and confessed and yielded 
some incriminating evidence. He was then taken to the office of the United 
States attorney, where he was warned again of his rights. He asked whether 
there was any chance of probation and repeated his confession to the United 
States attorney. In the evening of March 8 he signed a statement. The court 
held the statement to be admissible. 

The court faced squarely the question whether the Supreme Court’s decision 
in the Upshaw case required it to hold that the bare fact that there was no ar- 
raignment prior to the confessions made the confessions inadmissible (188 F. 
2d at 550). After a full discussion of the history of the McNabb rule, the 
court held that it did not apply. Im the first place, the court believed that 
Haines had waived his right to be taken before a committing magistrate. It 
pointed out that the rule could not be construed to compel Federal officers to 
refuse to take a confession, but that the totality of the circumstances had to 
be taken into consideration. One factor stated to be of importance is whether 
the detention of a prisoner without arraignment was for the purpose of secur- 
ing the confession. The court also put some weight on the absence of any op- 
pression or coercion such as existed in the McNabb case, on the fact that 
Haines had made an immediate confession as in the Mitchell case, the other 
confessions being repetitive, and finally on the fact that the Federal officers 
needed some time to check Haines’ statements, so that the delay in arraignment 
was reasonable. 

The application of the McNabb rule to confessions following nighttime ar- 
rests was considered in Symons vy. United States (178 F. 2d 615 (949), cert. 
denied 339 U. S. 985). The court held that McNabb does not exclude any con- 
fessions made while in custody following such an arrest prior to the time the 
commissioner’s office opens as a matter of routine in the morning. The de- 
fendant’s house had been entered by State officers without a warrant at 1 a. m. 
The defendant was questioned and his request that he be permitted to call a 
lawyer was refused. Federal officers were called in about 2 a. m. and arrived 
between 3 a. m. and 4 a. m. In the meantime the State officers had searched 
the house and discovered and seized some narcotics. Upon their arrival the 
Federal officers took over the questioning, but without success. At 5 a. m. the 
defendant was taken to the police station, and at 7 a. m. he was taken to the 
Federal building, where he arrived about 8 a. m. There he confessed. 

The court first considered whether the confession was voluntary and held that 
it was. It then considered the NcNabb question. It stated under the Mitchell 
case, the confession would be admissible if it was made before there was any 
illegal detention. Here it had been. The court said that the commissioner was 
not required to make himself available at all hours of the night, and that the 
court did not construe the words “without unnecessary delay” in the statute 
to require that the arrested person be taken before a commissioner except dur- 
ing his regular office hours (178 F. 2d at 621). Since Symon’s confession was 
made before 8:30 a. m., when the commissioner’s office opened, it was made 
before there was any illegal detention and was accordingly admissible. 

The ninth circuit has considered aspects of the NcNabb rule in some 16 other 
cases in addition to the Symons case and the Haines case. None of them qualifies 
the limitations placed on McNabb by those decisions. In only four of these cases 
was any evidence excluded. One of the four was Carignan v. United States (185 
F. 2d 954 (1950) ), which was reversed by the Supreme Court. Two others were 
decided between the McNabb case and the Mitchell case (Gross v. United States, 
136 F. 2d 878 (1943) and Runnels v. United States, 1388 F. 2d 346 (1943) ), and in 
any event involved highly aggravated fact circumstances. The Gross case involved 
5 days of detention and continuous interrogation before a confession was ob- 
tained, and in the Runnels case, the defendant had been kept in solitary confine- 
ment for over 2 weeks, during which he had been questioned and had made 
incriminating statements. 

The only recent decision excluding a confession is a district, court decision, 
in which the court granted a motion to suppress evidence obtained after cques- 
tioning during a period of 4 days (United States v. Skeeters, 122 F. Supp. 52 
(S. D. Calif. 1954)). The defendant had been arrested at 1 p. m. on Saturday 
and had been submitted to questioning on Saturday, Sunday, Monday, and Tues- 
day morning. He made a statement on Tuesday morning, but alleged that he 
had been assured it could not be used against him. His arraignment followed. 
The court found that the defendant could have been arraigned at least by Mon- 
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day morning and probably earlier, and held that the detention for a longer 
period was illegal and the confession inadmissible. The court also held McNabb 
to be applicable despite the fact that the arrest had been made by city police, 
since the questioning was done by Federal officials and the offense was a Federal 
offense. Finally, the court held that the motion to suppress evidence was pro- 
cedurally a proper method of handling the problem. 

In addition to the Symons and Haines cases, the 9th circuit has in 3 other 
cases held confessions to be admissible in evidence despite some delay in arraign- 
ment. In Henry v. United States (186 F. 2d 521, 523 (1951), cert. denied, 341 
U. S. 915), the court said that a search of the defendant’s living quarters for 24% 
hours was not an unnecesary delay in arraignment, so that admissions made 
during that period were properly admitted into evidence. The record did not 
disclose when arraignment took place, and the court also upheld the admissibility 
of admissions made after the search at the police station on the ground that it 
could not assume that the defendant had not already been taken before a com- 
mitting magistrate. In both Brady v. United States (143 F. 2d 394 (1945) ), and 
Chevillard y. United States (155 F. 2d 929 (1946) ), the court held the McNabb 
rule inapplicable to statements made following night arrests, relying in each case 
on the Mitchell decision. See also United States v. Diron (117 F. Supp. 925 
(N. D. Calif., 1949) ), where the court refused to rule on a motion to suppress a 
confession on the grounds that facts should be developed at a hearing as to 
whether or not the delay in arraignment was unnecessary, despite the fact that 
the detention of the defendant has been from Friday morning until Monday 
afternoon. 

Other decisions in the ninth circuit have established the following additional 
limitations on the application of the McNabb rule: 

(1) The rule is inapplicable to the conduct of military authorities in Japan 
(D’ Aquino v. United States (192 F, 2d 338 (1951), cert. denied, 343 U. S. 935) ). 
A previous decision by Justice Douglas had allowed bail pending appeal on the 
grounds that the question presented under the Upshaw case of the admissibility 
of a confession during or immediately following a prolonged confinement * * * 
by military authorities was not frivolous (D’Aquino vy. United States (180 F, 2d 
271 (1950) ). 

(2) The McNabb rule is not applicable in Hawaii (Palakiko v. Harper (209 
F. 2d 75, 94 (1953), cert. denied, 347 U. S. 956) ). The court also remarked that 
the confession would not be inadmissible even under McNabb in any event, since 
the court below had found that the defendant’s detention had nothing to do with 
producing the disclosures admitted into evidence. 

(3) The effect of the McNabb rule is confined to the admissibility of evidence. 
A defendant has no basis for challenging the legality of his confession in a habeas 
corpus proceeding after pleading guilty (Waley v. Johnston (139 F. 2d. 117 
(1944) ) ; Dainard v. Johnston (149 F. 2d 749 (1945), cert. denied, 326 U. S. 783). 

(4) The McNabb rule is not applicable to statements made by the defendant 
emphasizing his innocence, but rather applies only to inculpatory admissions 
(Cohen v. United States (144 F. 2d 984 (1944), cert. denied, 323 U. S. 797)). 

(5) The MeNabb rule is not applicable to statements made to an Internal 
Revenue agent investigating tax returns (Himmelfarb v. United States (175 
F. 2d 924, 938 (1949), cert. denied, 338 U. S. 860) ). Himmelfarb had been warned 
that he need say nothing, that he could have a lawyer, and that any statement he 
made could be used against him, but the court expressed some doubt that the 
warning was necessary. 

11. 10th circuit 


The 10th circuit also limits the McNabb doctrine to require a showing of some- 
thing more than the challenged confession was made as a matter of sequence, dur- 
ing a period of illegal detention. Precisely what else is needed is unclear, but 
the court would appear to require at least a showing, such as appeared on the 
record in Upshaw, that the unlawful detention was for the purpose of extracting 
a confession. 

In Pigley v. United States (220 F. 2d 912 (1955)), the defendant was taken 
into custody on Saturday morning and was not arraigned until Monday morning. 
His confession, which was made on Saturday, was held admissible. When 
arrested, he was wounded and had been taken to a doctor, then to the police 
office. From the police office an FBI agent called the nearest commissioner, who 
said he was leaving town until Monday. There was no evidence as to the 
availability of a judge or magistrate. The defendant was warned that he did 
not have to make any statement, that if he did it could be used against him, 





CONFESSIONS AND POLICE DETENTION 213 


and that he was entitled to an attorney. The court held that there was no 
unreasonable or inexcusable delay in the failure to arraign him before Monday 
morning. The opinion construes McNabb not to make every confession before 
arraignment inadmissible, but to require a showing in addition that. there 
has been unreasonable or inexcusable detention for the purpose of extracting 
evidence. 

The Pixley case was followed in Braswell v. United States (224 F. 2d 706 
(1955), cert. denied 350 U. S. 845), where there was also detention from Sat- 
urday until Monday morning. In the Braswell case there was no showing 
that the defendant had been given any warning, but the court emphasized 
the fact that there was also no showing of any coercion or intimidation. See 
also the statements, prior to the Upshaw opinion, in Ruhl v. United States (148 
F. 2d 178, 175 (1945)) and Brinegar v. United States (165 F. 2d 512 (1948), 
aff'd. 388 U.S. 160). 

THE PRACTICE IN THE STATES 


Unlike the exclusionary rule in constitutional law regarding forced confes- 
sions, there is nothing in the McNabb rule that makes it binding on State 
courts. Compare, for example, Haley v. Ohio (332 U. S. 596 (1947)). There 
is attached to this report a State-by-State outline showing the treatment of 
the McNabb type of problem by the various States. This shows that, in fact, 
no State has adopted any exact parallel to the McNabb doctrine. In a recent 
law review article, Justice Schaefer, of the Supreme Court of Illinois, accu- 
rately described the practice in the States as follows: 

“Thus far there has been no disposition on the part of the States to adopt 
the McNabb rule. State courts have been unwilling to disregard evidence of 
guilt in order to enforce police compliance with statutes requiring prompt 
arraignment. Whether the constant concern which the Supreme Court has 
shown will produce a change in the practices of the police or the attitude 
of State courts cannot yet be stated” (Schaefer, Federalism and State Criminal 
Procedure, 70 Harv. L. Rev. 1, 14 (1956) ). 

This appears to be true whether or not the particular State has enacted a 
statute, such as the Uniform Arrest Act, requiring the arrested person to be 
brought before a committing magistrate within a reasonable time or a specified 
time after arrest. The only remedies available to protect the accused against 
a violation of his right to prompt arraignment thus appears to be either a writ 
of habeas corpus to compel release or the filing of formal charges and ad- 
mission to bail, and the difficult remedy of a civil action in tort for false 
arrest or imprisonment brought against the officers who have unlawfully 
detained him. At the most, the State courts will consider evidence of unlawful 
detention prior to arraignment as one circumstance to be considered in deter- 
mining whether a confession made during such detention was voluntary. See, 
for example, Palmer v. Arkansas (213 Ark. 956, 214 S. W. 2d 372 (1948) ). 

There are only two jurisdictions having special McNabb-type rules worthy of 
particular comment. The first is the antisweat statute of Kentucky prohibiting 
the use of confessions obtained by plying the accused with questions (Kentucky 
rev. stat. 422, 110). Although this statute was adopted before McNabb was 
decided, the language of the statute seems broad enough to require exclusion of 
voluntary confessions obtained as a result of prolonged questioning by the au- 
thorities while the accused is in custody pending arraignment. The cases in- 
terpreting this statute, however, have thus far failed to exclude any confessions 
not shown to be involuntary and have in fact held some statements admissible 
which would have been excluded under McNabb. See Karl v. Commonwealth 
(288 8S. W. 2d G28 (1956) ). 

The second jurisdiction is Idaho, and particularly the decision in State v. 
Kothoff (177 P. 2d 474 (Idaho 1947) ). In that case the defendant was arrested 
on a complaint for rape and was questioned in the custody of the police for 
about 3 hours after his arrest before being formally arraigned. In response 
to the questions of the police, the accused made certain inculpatory statements 
but there was no evidence tending to show that the inculpatory statements were 
obtained by violence, threats, or promises. It appeared, however, that the ac- 
cused was never cautioned that any statements that he made to the police could 
be used against him. The supreme court of Idaho reversed the defendant’s 
conviction of rape, holding that the trial court had committed prejudicial error 
in receiving the inculpatory statements made by the defendant while in custody 
of the police. 
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The reasoning of the court is not clearly stated in the opinion. The opinion 
makes no reference to the McNabb doctrine or to any other definite legal prin- 
ciple. The opinion does lay some stress on the fact that the police never cau- 
tioned the accused that any statements he made could be used against him, but 
the court cites no statutes or decisions indicating that such cautioning is re- 
quired by the jurisprudence of the State. The result of this case, however, is 
certainly the same as that reached under the stricter interpretations of the 
MeNabb rule. It may be noted that the facts as stated in the court’s opinion 
raised serious doubts about the bona fides and moral character of the complaining 
witnesses, and perhaps this was a substantial factor in the result reached by the 
court. 

The following conclusions may be stated concerning the practice in the States: 

1. To the extent the question has been expressly raised, the States have uni- 
formly rejected the McNabb doctrine. They permit the use of confessions ob- 
tained by police during, or as a result of, illegal detention prior to arraignment, 
unless such confessions are shown to be involuntary. 

2. Statutes, such as the Uniform Arrest Act, which require the accused to 
be brought before a committing magistrate within a time certain after arrest, 
do not alter the above result. 

3. The only remedies of the accused for violation of his right to prompt 
arraignment appear to be (a) a writ of habeas corpus, and (0) a possible action 
for false arrest or false imprisonment against the officers who unlawfully 
detained him. 

4. Evidence of unlawful detention prior to arraignment will be received as 
relevant to the question whether a confession made during such detention was 
voluntary, but is not grounds for excluding the confession unless accompanied 
by evidence of physical or psychological duress. 


THE PRACTICE IN ENGLAND 


It has long been part of the law of England that a person accused of crime 
is entitled promptly to be brought before a committing magistrate to be informed 
of the charges against him and released or admitted to bail if the circum- 
stances, as determined by the magistrate, warrant. For example, a treatise by 
Sir Francis Bacon published in the early 17th century contains the following: 

“The course now in use of Execution of this Commission of Goale Delivery, 
is this. There is no Prisoner but is committed by some Justice of Peace, who 
before he committed him tooke his examination, and bound his accusers and 
witnessess to appeare and prosecute at the Goale delivery. This Justice doth 
certifie these examinations and bonds, and thereupon the Accuser is called 
solemnely into the Court, and when he appeareth he is willed to prepare a Bill 
of indictment against the Prisoner, and goe with it to the grand-Jury, and give 
evidence upon their oathes, he and the witnesses; which he doth; and then the 
Grand Jury write thereupon either Billa vera, & then the Prisoner standeth 
indicted, or else Ignoramus, and then he is not touched. * * *”’ (Sir Francis 
Bacon, The Use of the Law (London, 1630), pp. 18-20). 

It has also been long settled in England that confessions obtained by duress 
cannot be used against a defendant in criminal proceedings. The Institutes 
of Lord Coke, famous judge and parliamentarian of the 16th and 17th centuries, 
state the governing principle as follows: 

“There is no law to warrant tortures in this land, nor can they be justified 
by any prescription so lately brought in. * * * And accordingly all the said 
ancient authors are against any pain or torment to be put or inflicted upon the 
prisoner before attainder, nor after attainder, but according to the judgment. 
And there is no one opinion in our books, or judicial record (that we have seen 
and remembered) for the maintenance of tortures or torments.” 

It appears, however, that the courts of England have never adopted the rule 
laid down in the McNabb decision. 

In 1912, the Court of King’s Bench, at the request of the civil authorities, 
promulgated a series of rules, usually referred to as the judges’ rules to govern 
the conduct of the police in interrogating suspects and prisoners. The judges’ 
rules, as presently constituted, are as follows: 

“1. When a police officer is endeavouring to discover the author of a crime, 
there is no objection to his putting questions in respect thereof to any person 
or persons, whether suspected or not, from whom he thinks that useful infor- 
mation can be obtained. 
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“2. Whenever a police officer has made up his mind to charge a person with 
a crime, he should first caution such person before asking him any questions, 
or any further questions, as the case may be. 

“3. Persons in custody should not be questioned without the usual caution 
being first administered. 

“4, If the prisoner wishes to volunteer any statement, the usual caution should 
be administered. It is desirable that the last two words of such caution should 
be omitted, and that the caution should end with the words ‘be given in evidence.’ 

“5. The caution to be administered to a prisoner, when he is formally charged, 
should therefore be in the following words: ‘Do you wish to say anything in 
answer to the charge? You are not obliged to say anything unless you wish to 
do so, but whatever you say will be taken down in writing and may be given in 
evidence.’ Care should be taken to avoid any suggestion that his answers can 
only be used in evidence against him, as this may prevent an innocent person 
making a statement which might assist to clear him of the charge. 

“6. A statement made by a prisoner before there is time to caution him is not 
rendered inadmissible in evidence merely by reason of no caution having been 
given, but in such a case he should be cautioned as soon as posisble. 

“7, A prisoner making a voluntary statement must not be cross-examined, 
and no questions should be put to him about it except for the purpose of remov- 
ing ambiguity in what he has actually said. For instance, if he has mentioned 
an hour without saying whether it was morning or evening, or has given a day 
of the week and day of the month which do not agree, or has not made it clear 
to what individual or what place he intended to refer in some part of his state- 
ment, he may be questioned sufficiently to clear up the point. 

“8. When two or more persons are charged with the same offense, and state- 
ments are taken separately from the persons charged, the police should not read 
these statements to the other persons charged, but each of such persons should 
be furnished by the police with a copy of such statements and nothing should be 
said or done by the police to invite a reply. If the person charged desires to 
make a statement in reply, the usual caution should be administered. 

“9. Any statement made in accordance with the above rules should, whenever 
possible, be taken down in writing, and signed by the person making it after it 
has been read to him, and he has been invited to make any corrections he may 
wish.” 

As will be noted, the judges’ rules in many instances are much more strict 
with the police than are the requirements of the McNabb rule. 

There is, however, one very important difference between the judges’ rules as 
enforced by the criminal courts of England, and the McNabb rule; the judges’ 
rules are not considered rules of law but are more in the nature of an advisory 
opinion. A confession obtained in violation of the judges’ rules is not automati- 
cally inadmissible (assuming, of course, that it is voluntary), but may be received 
or rejected in the judicial discretion of the trial court, and the trial court’s 
discretion will not be disturbed on appeal unless there has been an abuse of 
judicial discretion. 

A clear statement of the governing rule is found in the case of Regina v. 
Bass ( (1953), 1 Q. B. 680, 684), as follows: 

“* * * This court has said on many occasions that the judges’ rules have not 
the force of law but are administrative directions for the guidance of the police 
authorities. That means that if the rules are not complied with, the presiding 
judge may reject evidence obtained in contravention of them. If, however, as 
Rew v. Voisin shows, a statement is obtained in contravention of the judges’ 
rules, it may nevertheless be admitted in evidence provided that it was made 
voluntarily.” 

No decisions have been found which undertake to lay down any principles 
by which the discretion of the trial courts should be guided in determining 
whether to receive or reject evidence obtained in violation of the judges’ rules, 
and it appears that the trial courts are given very broad discretion in this respect. 

The decision quoted above, and the case of Rew v. Voisin ( (1918) 1 K. B. 531), 
indicate that the major criterion employed by both trial and appellate courts 
is whether the conduct of the police was such as to effect the trustworthiness 
of the inculpatory evidence sought to be excluded. Thus, in Rew v. Voisin, the 
accused was detained 4 days by the police without being arrested or formally 
charged, and questioned during that time without being cautioned that state- 
ments he made could be used against him—circumstances which clearly Violate 
both the judges’ rules and rule 5 (a) of Federal rules for the United States. 
During his detention and questioning, the accused gave the police certain 
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specimens of his handwriting and orthography which linked him very definitely 
with the crime under consideration. It was these specimens that the accused 
sought to have excluded because obtained in violation of the judges’ rules. In 
holding that the trial court had not abused its discretion in receiving the speci- 
mens in evidence, the appellate court appeared to be influenced by the fact 
that the evidence was more demonstrative than testimonial in character and 
therefore not likely to be rendered untrustworthy by the circumstances under 
which it was obtained. 

The following conclusions may be stated concerning the English practice: 

1. Confessions obtained as a result of physical or psychological duress are 
inadmissible. : 

2. The accused is entitled to be promptly arraigned after being taken into 
custody by the police but if the police unlawfully detain him without prompt 
arraignment, he has no absolute right to exclude from evidence inculpatory 
statements made during or as a result of such unlawful detention, unless such 
statements were involuntary. The court, however, may in its discretion exclude 
such statements. 

3. The trial courts appear to have very broad discretion to admit or exclude 
voluntary incriminating statements made by a defendant in the course of or 
as a result of improper practices by the police. The reported decisions do not 
appear to lay down any principles by which such discretion is guided, but such 
materials as are available tend to indicate that the major criterion employed 
by the courts is whether the misconduct of the police was calculated to affect 
the trustworthiness of the inculpatory statements. 

Alabama 

The McNabb rule was expressly rejected in Ingram v. State (252 Ala. 497, 42 
So. 2d 36 (1949) ), the court of appeals refuting the contention that “the failure 
of an officer to comply with the statutory technicalities of properly processing 
an arrest can render involuntary a confession which is otherwise shown to be 
voluntary” (42 So. 2d at 33). 

The Ingram case was cited with approval by the State’s highest court in 
Wilson v. State (256 Ala. 12, 53 So. 2d 559, 560 (1951)), where, in upholding 
the admission of a confession, the supreme court commented: 

“The fact that he was under arrest without the presence of counsel and 
without a formal commitment having been made, all taken together, are not 
sufficient to show that the confession was involuntary” (53 So. 2d at 560)." 


Arizona 


Without discussion or reference to the McNabb doctrine or the length of 
delay, the court held in Hightower v. State (62 Ariz. 351, 158 P. 2d 156, 158 
(1945)), that the admission of statements made by defendant after his arrest 
and before being taken before a magistrate “is not reversible error * * * where 
such statements were voluntarily given.” The court apparently deemed it 
necessary to consider only defendant’s constitutional rights. 

Arkansas 

Although [then sec. 3729 of Pope’s Digest] Arkansas Statute, section 43-601 
(1947) provides that one arrested without a warrant “shall be forthwith carried 
before the most convenient magistrate of the county in which the arrest is made,” 
the McNabb doctrine was expressly rejected in State v. Browning (206 Ark. 791, 
178 S. W. 2d 77 (1944)). The “test of the admissibility of a confession,” said 
the court, turns “not upon when it was made but upon whether it was volun- 
tarily made * * * but * * * the fact of arrest or confinement before arraign- 
ment is a circumstance which goes to the question of voluntariness” (178 S. W. 
2d at 79). The Browning case was reaffirmed in Hall v. State (209 Ark. 180, 
189 S. W. 2d 917 (1945) ) ; Palmer vy. State (213 Ark. 956, 214 8. W. 2d 372 (1948), 
eert. denied, 336 U. S. 921 (1949)); Barnes v. State (217 Ark. 244, 229 S. W. 
2d 484 (1950)); and Dorsey v. State (219 Ark. 101, 240 S. W. 2d 39 (1951), 
cert. denied, 342 U. 8. 851 (1951) ). 

California 

In Rogers vy. Superior Court of Alameda County (46 Cal. 2d 3, 291 P. 2d 929 
(1955) ), the Supreme Court of California, in bank, rejected the McNabb doctrine, 
as it viewed it to be interpreted and applied by the Federal courts. 


11 The court earlier noted that title 15, sec. 160, of the 1940 Alabama Code provides that 
an officer upon arresting a prisoner “must forthwith take him before a magistrate.” 
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According to the court, in the Rogers case “there can be no doubt that the 
admissions were made during a period of illegal detention” (291 P. 2d at 982). 
The confession was obtained 90 hours after arrest and prior to arraignment. 
Section 825 of the Penal Code provides that “the defendant must in all cases be 
taken before the magistrate without unnecessary delay, and in any event, within 
2 days after his arrest, excluding Sundays and holidays * * *.” Furthermore, 
section 145 of the code makes an officer who “willfully delays” to take an arrestee 
before a magistrate guilty of a misdemeanor. Nevertheless, the court ruled (291 
P. 2d at 933) : 

“Since the McNabb case, the State courts that have had occasion to reevaluate 
their test of admissibility as it applies to a confession made during illegal 
detention continue to treat delay in arraignment as only one of the factors to be 
considered in determining whether the statement was voluntarily made. Appar- 
ently none of the States followed the rule excluding illegally obtained evidence 
have adopted the rule of the McNabb case; and we are not disposed to adopt it.” 

The “basic distinction” between evidence seized in violation of the search and 
seizure provision of the Federal and State constitutions and voluntary statements 
made during a period of illegal detention, according to the court, is that ‘the 
voluntary admission is not a necessary product of the illegal detention; the 
evidence obtained by an illegal search * * * is” (ibid.). 

Since the record was devoid of any evidence that the illegal detention “pro- 
duced” the admissions, their inclusion was sustained (291 P. 2d at 934). The 
implication is that if there had been such a showing the evidence might well have 
been excluded. 

Colorado 

In Cahill vy. People (111 Colo. 29; 137 P. 2d 673 (1948) ), the court ignored the 
McNabb case in ruling: 

“The fact that defendant was in custody at the time he made the statement, 
in itself, does not render the evidence incompetent * * *. Nor is evidence of a 
confession ‘rendered inadmissible merely by the fact that it was obtained during 
an undue delay between arrest and the time when accused was brought before 
the court * * * or that he was not represented by counsel * * *’ (22 C. J. S., 
Criminal Law, p. 1431, sec. 817)” (137 P. 2d at 677). 

In Downey v. People (121 Colo. 307; 215 P. 2d 892 (1950) ), the defendant con- 
fessed after 5 to 6 days of interrogation, all, apparently, prior to his arraign- 
ment. Again, without mentioning McNabb, the court held the confession admis- 
sible. Considering only the issue of due process, the court said (215 P. 2d at 
897): 

“We cannot believe that the Supreme Court of the United States * * * in- 
tended to lay down a hard and fast rule that no confession obtained from a 


suspected criminal, following his arrest and prior to arraignment, can be received 
in evidence against him.” 


Connecticut 


The rule in this jurisdiction is that “the fact of illegal detention at the time a 
confession is made does not render it inadmissible unless that fact is causally 
connected with the securing of the confession,” State v. Buteaw (136 Conn. 113; 
68 A. 2d 681, 685 (1949) ; cert. denied, 339 U. S. 903 (1950) ; reaffirming State v. 
Zukauskas, 132 Conn. 450; 45 A. 2d 289 (1945)). There is language in the 
Zukauskas case which indicates that the Connecticut court then viewed “causal 
relation” as an element of the Federal rule (45 A. 2d at 289), but in the Buteau 
case the court refused to change the “causation” requirement in light of the Up- 
shaw case, commenting that the dissenting justices in Upshaw “confirm us in 
believing that our rule is the wiser and sounder” (68 A. 2d at 685). 

See also Krooner v. State (137 Conn. 58; 75 A. 2d 51, 53 (1950) ), distinguish- 
ing the McNabb case as one where confessions were obtained “under circum- 
stances which amounted to coercion.” 

Delaware 


There seems to be no Delaware case in point. Rickards v. State (6 Terry 573: 
77 A. 24 199 (1950) ) touches upon what is now title 11, section 621, of the Dela- 
ware Code, providing that persons arrested without a warrant “shall be forth- 
with and without any immediate incarceration” taken before a committing 
magistrate, but goes off on the ground of unreasonable search and seizure. 








218 CONFESSIONS AND POLICE DETENTION 


Florida 


In Louette v. State (152 Fla. 495; 12 So. 2d 168 (1943) ), the court, without 
mentioning McNabb, stated that any confession voluntarily made is admissible 
(12 So. 2d at 173). The court reaffirmed earlier decisions as to the admissibility 
of confessions obtained while in police custody and without any advisement of 
one’s rights (ibid.), but did not explicitly pass on the admissibility of con- 
fessions obtained during illegal police custody. 

In Finley v. State (153 Fla. 394; 14 So. 2d 844 (1943) ), dealing with the ad- 
missibility of an oral confession, the court ruled that “we are not bound by and 
do not elect to follow” the McNabb doctrine (14 So. 2d at 845). 

In rejecting the contention that certain confessions made by appellant were 
erroneously admitted in evidence because, inter alia, “he had not been carried 
before a magistrate and warned of his legal rights,” the court noted in Rollins v. 
State (41 So. 2d 885 (1949) ) : 

“It is not amiss to point out that we have refused to apply the doctrine of the 
McNabb case in this State (Finley v. State (41 So. 2d at 886) ). 


Georgia 


In Bryant v. State (197 Ga. 641; 30 S. E. 2d 259, 263 (1944)), the Supreme 
Court of Georgia held that its pre-McNabb State law on admitting confessions, 
which turned solely on their voluntary or involuntary character, “has not been 
affected” by the McNabb case, which is “not binding upon us.” 


Idaho 


In State v. Behler (65 Idaho 464; 146 P. 2d 338 (1944)), the court did not 
dispose of McNabb as not binding on State courts, but as a doctrine which applies 
only when third degree methods are employed by the police (146 P. 2d at 340). 
In sustaining the inclusion of the confession, the court noted that “in the instant 
case, appellant was not given the ‘third degree,’ nor were any practices indulged 
in which even hint of third degree methods * * *” (ibid.). 

Earlier in the opinion the court had ruled that the police had taken the defend- 
ant before the magistrate “without unnecessary delay,’ in compliance with section 
19-515 of the code (ibid.). Since, as the court noted, the McNabb case “pointed 
out ‘the mere fact that a confession was made while in the custody of the police 
does not render it inadmissible’” (ibid.), the Idaho court had no occasion to 
reach the real McNabb question—the effect of illegal police detention. 





EXHIsIirt 6 
DEPARTMENT OF JUSTICE, 
Washington, April 11, 1958. 
CHARLES H. SLAYMAN, Jr., Esq., 
Chief Counsel and Staff Director, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate, Washington, D. C. 


Dear Mr. SLAYMAN: All but one of the United States attorneys in continental 
United States have now submitted to us the information requested in your letters 
to them of February 20, 1958, as to cases involving the applicability of Mallory v. 
United States (354 U. 8. 449). The single exception is the United States attorney 
for the district of Nevada, and we assume that the reason we have not heard 
from him is that he has had no such cases. We have condensed and compiled this 
information in the form of the enclosed table and are pleased to submit it to you. 
The United States attorney for the District of Columbia, in whose jurisdiction by 
far the greatest number of cases involving the admissibility of confessions has 
arisen, has himself tabulated the information for his district and a copy of his 
report is enclosed.’ 

As requested in your letter of February 19, 1958, I also enclose a list of reported 
cases in which questions regarding the admissibility of confessions were raised. 
This list covers the period from July 1, 1956. 

Sincerely, 
MALCOLM ANDERSON, 
Assistant Attorney General. 


1 Epiror’s NotTgx.—The District of Columbia report is included as a part of Mr. Gasch’'s 
statement and may be found on p. 114 
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CONFESSIONS HELD INADMISSIBLE 


Rettig vy. U. 8. (239 F. (2d) 916 (Oct.26, 1956) ). Reversed by court of appeals ; 
cites and discusses McNabb. 

Watson v. U. S. (249 F. (2d) 106 (Aug. 19, 1957)). Reversed by court of 
appeals ; based on Mallory. 

Starr v. U. S. (unreported (Feb. 13, 1958) ). Reversed by court of appeals on 
basis of Mallory. 

U.S. v. Valente (155 F. Supp. 577 (Oct. 16, 1957) ). Confession inadmissible ; 
cites Mallory. 1 


CONFESSIONS HELD ADMISSIBLE 


Paquet v. U. S. (236 F. (2d) 203 (July 10, 1956), affirmed). Cites McNabb in 
footnote (352 U. 8. 926, cert. den.). 

U. S. v. Washington (237 F. (2d) 632 (Oct. 3, 1956) ). McNabb not pertinent. 

Joseph v. U.S. (239 F. (2d) 524 (Jan. 4,1957)). Refers to McNabb. 

Kidd vy. U. S. (242 F. (2d) 38 (Mar. 7, 1957), affirmed per curiam). Brief 
cites McNabb. 

U. 8. v. Bando (244 F. (2d) 833 (May 13, 1957), cert. den. 355 U. S. 844). Me- 
Nabb not applicable. 

Hagan yv. U.S. (245 F. (2d) 556 (June 21, 1957) ). Admissibility of confession 
involved but no reference to McNabb or Mallory. Cites Mitchell and Carignan. 

Horne v. U. 8. (246 F. (2d) 88 (June 10, 1957), cert. den. 355 U. 8S. 878). Me- 
Nabb does not apply when defendant held by State officers. 

Lawson vy. U. 8. (248 F. (2d) 654). Court of appeals states defendant relies 
on Mallory but no objection being raised at trial refused to consider the issue. 

Thomas v. Davis (249 F. (2d) 232 (Oct. 29, 1957) ). McNabb and Mallory cases 
not applicable. 

Metoyer v. U.S. (250 F. (2d) 30 (Nov. 18, 1957) ). Refers to Mallory. 

Perry vy. U. 8. (unreported (Dec. 12,1957) ). Mallory not applicable. 

Blackshear v. U. S. (unreported (Feb. 20, 1958)). Issue not raised in district 
court. 

U. 8. v. White (153 F. Supp. 809 (Aug. 30, 1957)). Motion based on Mallory 
but issue cannot be raised by title 28, United States Code, section 2255. 

U. 8. v. Armpriester (156 F. Supp. 134 (Nov. 8, 1957)). Pled guilty; Mallory 
inapplicable. 

U.S. vy. Papworth (156 F. Supp. 842 (Nov. 11, 1957)). Refers to McNabb and 
Mallory. 

U. S. v. Hodges (156 F. Supp. 313 (Nov. 14, 1957)). Mallory inapplicable 
(28 U. S. C. 2255). 

Ginoza v. U.S. (C.A.9). Pending. 

Trilling v. U.S. (C. A.D.C.). Pending. 


EXHIBIT 7 

(Eprror’s Note.—Because of the fact that the preceding compilation prepared 
by the Department of Justice applies only to States within the continental limits 
of the United States, the following letters are inserted from Territorial posses- 
sions outside the country to indicate the extent of the application of the Mallory 
ruling in those areas.) 

UNITED STATES DEPARTMENT OF JUSTICE, 
District oF ALASKA, FourRTH JUDICIAL DIVISION, 
Fairbanks, March 4, 1958. 
Hon. CHARLES H. SLAYMAN, Jr., 
Chief Counsel and Staff Director, Committce on the Judiciary, Subcommit- 
tee on Constitutional Rights, United States Senate, Washington, D. C. 

Sm: I received your letter of February 19 on this date since it was sent by 
regular mail rather than by air. 

At the present time our office does not have any Federal prosecutions involving 
an application of the decision of the Court in Mallory v. U. S. (354 U. S. 449 
(1957) ). 

Respectfully, 


GeorGeE M. YEAGER, 
United States Attorney. 
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UNITED STATES DEPARTMENT OF JUSTICE, 
Seconp Division, District or ALASKA, 
Nome, March 4, 1958. 
COMMITTEE ON THE JUDICIARY, SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
United States Senate, Washington, D.C. 


Dear Sir: I am in receipt of your request for information concerning the use 
of confessions in evidence since the decision in U. 8S. v. Mallory (354 U. 8. 449 
(1957) ). 

Since we have not had a petit jury since publication of the case, there have 
been no decisions or prosecutions involving confessions applicable to the Mallory 
case or otherwise. 

Our net petit jury meets the 24th of this month. I anticipate that there will 
be some mention of the Mallory case throughout the session as I have 4 or 5 
cases where confessions have been taken. In all of these cases the arraignment 
was within a very short time of the arrest. In one of them the confession was 
signed after the arraignment. I, therefore, doubt that anything significant will 
develop. 

I hope this will satisfactorily answer your question. 

Sincerely yours, 
RUSSELL R. HERMANN, 
United States Attorney. 


UNITED STATES DEPARTMENT OF JUSTICE, 
DIsTRICcT OF GUAM, 
Agana, Guam, April 2, 1958. 
Mr. CHARLES H. SLAYMAN, Jr., 
Chief Counsel, Subcommittee on Constitutional Rights, Committee on the 

Judiciary, United States Senate, Washington, D.C. 

Dear Str: Reference your inquiry of February 19, 1958, the delivery of which 
was delayed because the same was handled as boat mail. 

This office has not conducted any criminal prosecutions which have involved 
an application of Mallory v. U. 8. (354 U. S. 449), for the reason that no such 
prosecutions have involved the introduction of confessions taken subsequent to 
apprehension. It is anticipated, however, that the local law-enforcement agen- 
cies will experience extreme difficulty in obtaining admissible confessions under 
these stringent conditions imposed by the rule of this case. 

Very truly yours, 
H. G. HomMME, Jr., 
United States Attorney. 


UNITED STATES DEPARTMENT OF JUSTICE, 
DIstTRIcT OF HAWAII, 


Honolulu, March 12, 1958. 
COMMITTEE ON THE JUDICIARY, 


SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
United States Senate, Washington, D. C. 


(Attention Mr. Charles H. Slayman, Jr., chief counsel.) 


Sirs: This will acknowledge receipt of your letter of February 19, 1958, on 
March 5, 1958, relating to cases in this district involving application of Mallory 
v. U.S. (354 U. S. 449 (1957) ). 

It is not quite clear from your letter whether you are interested in current 
cases or all cases. We assume, however, that you are referring primarily to 
current cases. : 

We have only one case, which is U. 8S. v. Ginoza (Criminal No. 11,087 
(U. S. D. C.-Hawaii), Appellate Court No. 15,278). This case has been briefed 
and was argued on April 30, 1957, and is awaiting decision of the court of 
appeals. We understand that the decision is being held up pending the decision 
in some case now before the Supreme Court—on what issue we do not know. 

A recent similar case involving a confession made while the defendant was 
in the custody of an Immigration and Naturalization Service investigator is 
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U. 8. v. Paquet (Criminal No. 10,950 (U. S. D. C.-Hawaii), conviction and 
judgment affirmed 236 F. (2d) 203, cert. denied 352 U. 8S. 926). 
We trust the foregoing is all the information that you desire. 
Sincerely, 
Louis B. BLISSARD, 
United States Attorney. 
By E. D. CRUMPACKER, 
Assistant United States Attorney. 


UNITED STATES DEPARTMENT OF JUSTICE, 
VIRGIN ISLANDS OF THE UNITED STATES, 
Charlotte Amalie, V.I., March 18, 1958. 
Mr. CHARLES H. SLAYMAN, IJr., 
Chief Counsel, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear Mr. SLAYMAN: Your letter of February 19, 1958, came by surface mail. 

Please be informed that during the past 3% years there has been no Federal 
criminal prosecution in this district involving an application of Vallory v. United 
States or in which the admissibility of confessions have been seriously con- 
tested. Inno Federal case has a confession been excluded. 

Sincerely, 
Leon P. MILLER, 
i United States Attorney. 


EXHIBIT 8 


(The following is a reprint of rule 5 of the Federal Rules of Criminal Pro- 
cedure, title 18, United States Code Annotated, and annotations thereto. The 
West Publishing Co., owner of the copyright, has courteously granted permis- 
sion to the Senate Constitutional Rights Subcommittee to reprint the following 
materials as part of these hearings: ) 
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Rule 5. Proceedings before the Commissioner 

(a) Appearance before the Commissioner. An officer making an 
arrest under a warrant issued upon a complaint or any person mak- 
ing an arrest without a warrant shali take the arrested person with- 
out_unnecessary delay before the nearest available commissioner? 
See other nearby officer empowered to commit persons 
charyved with offenses against the laws of the United States. When 


a person arrested without a warrant is brought before a commis- 
sioner or other officer, a complaint shall be filed forthwith. 


~(b) Statement by the Commissioner. The commissioner shal] in- 
form the defendant of the complaint against him, of his right to 
‘retain counsel and of his right to have a preliminary examination. 
He shall also inform the defendant that he is not required to make 
a statement and that any statement made by him may be used 
against him. The commissioner shall allow the defendant reason- 
ab‘e time and opportunity to consult counsel and shall admit the 
defvendant to bail as provided in these rules. 


“(e) Preliminary Examination. The defendant shall not be called 
upon to plead. If the defendant waives preliminary examination, 
the commissioner shall forthwith hold him to answer in the dis- 
trict court. If the defendant does not waive examination, the com- 
missioner shall hear the evidence within a reasonable time. The 
defendant may cross-examine witnesses against him and may in- 
troduce evidence in his own behalf. If from the evidence it appears 
t. the commissioner that there is probable cause to believe that an 
offense has been committed and that the defendant has committed 
it, the commissioner shall forthwith hold him to answer in the dis- 
trict court; otherwise the commissioner shall discharge him. The 
commissioner shall admit the defendant to bail as provided in these 
rules. After concluding the proceeding the commissioner shall 
transmit forthwith to the clerk of the district court all papers in the 
proceeding and any bail taken by him. 
Notes of Advisory Committee on Rules 


Note to Subdivision (a). 1. The time (oijieiiy", i.e, reasemuble time within t 
Within whieh a prisener must be brought which the prisoner should be lronght be- | 
before a Committing magistrate is defined fore a committing magistrate, must be 
diYerentty in different statutes, The rule determined in the light of all the facts 


supersedes all statutory provisions on and circumstances of the case. The fol- 


this point and fixes a single standard, T = lowing authorities discuss the question 
e, “Without unnecessary Tay”, is TS. what constitutes reasonable time for this 
AL former § Suk (Operating illicit dis- purpose in various situations: Carroll 
tillery: arrest: bail); IN ULS.CLA, form- | v. Parry, 48° App.D.C. 453; Janus v. 


er § 005 (Persens arrested taken before United States, 38 F.2g 42), C.C_A 9th; 
nearest officer for hearing): Oo US.CLA, Commonwealth v. Di Stasio, 24 Mass. 
former § 300a, now IS TOS.CLA, §§ 3052, 273, 1 N.E.2d 189; State vo Freeman, 86 
DoT Division of Investigation; author- N.C, 6483; Peloquin vo Hibner, 231 Wis. 
ity of oiheers to serve Warrants and make 77, 25 NW. 380; see, ulso, Warner, 2S 
arrests): 16 USCA, § 10 CArrests by | Va.L.R. S15, 359 341. 


thiplevews «o mark servies for violations cr ty bins 
<p ete ~ m= ode By I . * l nak . § / 2. The rule also states the peiecensee | 
ef laws and regulations); : x s : 
=e 7s *20e : a , state practice, A. L. I. Code of Criminal 
vee Migratery Bird ‘Treaty Act; arrests; 2 : 7 ‘ 

. cs Provedure (1931), Commentaries tuo secs. 
earch warrants): DLC Code (iia), Title h 35. 26 / 
4, see. 140 CArrests Witheut warrant); |: pinata OS es —s ae —. 
we uten, 223 USal A CF SM. WA ae: 46 | Note to Subdivisions (b) and (c). 1. \ 
USCA, former § Tes. mew IS TUOSCLA, These rules preseribe a oouniferm  pre- 
Beste What constitutes “unnecessary | cedure to be followed) at) opreliminary \) 


‘ 
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PRELIMINARY PROCEEDINGS 


“hearings before a commissioner, They 
supersede the general provisions of 1S 
U.S.C.A. former § Ol, now § So4d (Ar- 
rest and removal for trial). The proce 
dure prescribed by the rules is that 
geuerally prevailing. See Wood vy, Unit- 
ed States, App.D.C. 128 F.2d 265, 271-272; 
A. lL. I. Code of Criminal Procedure 
4931), sees. 3960 and Commentaries 

wreto; Manual fyr United _ 
mixsioners, pp. 6-10, published by Ad- 
pilnistrative Office of the United Statcs 
Courts. 


Rule 5 
Note 3 


2. Pleas before a commissioner are 
exciuded, as a plea of guilty at this 
stage has no legal status or function ex- 
cept to serve as a waiver of preliminary 

’ examination. It bas been held inad- 
mixsible in evidence at the trial, if the 
defendant was not represented by coun- 
sel when the plea was entered. Wood v. 
United States, App.D.C. 128 F.2d 2th. 
The rule expressly provides for a waiver 
of examination, thereby eliminating any 
necessity for a provision as to plea. 


Cross References 


Appeal from conviction by commissivner, see section 3402 of this title. 
Appearance before commissioner, see rule 0(c). 
Application to judges of rules applicable to proceedings before commissioners, see 


rule Si(e). 


Bribes, offer to commissioners and acceptance, see sections 206 and 208 of this title. 
Commitment to another district and removal, see rule 40. 

Fees, trial of petty offenses, see section 3401 of this title. 

Powers of courts and magistrates, arrest and commitment, see 3041 of this title 
Records, duty of commissioners to keep, see rule 55. 

Subpoena, issuance by commissioner, see rule 17. 


Notes of 


Absence of District Attorney 98 
Appearance before Commissioner 8 
Bail 10 ; 
Commitment for examination 11 
Confessions of accused 18 
Continuance of preliminary examination 
& 
_ Discharge by Commissiomer 12 
Yuty of officers 13 
ilegal detention 14 
Necessity of preliminary examination 6 
Officers, duty of 13 
Power of commissioners 16 
Preliminary examination 4-6 
Generally 4 
Continuance 5 
Necessity of 6 
Time for 7 
Waiver 8 
Prior law 1 
Purpese 2 
Statements of accused 17, 18 
Generally 17 
Confessions 18 
Time for preliminary examination 7 
Unnecessary delay 15 
Waiver of preliminary examination & 





1. Prior law 

Provision of this rule that when an ar- 
rest without a warrant is made the per- 
son so arrested shall be taken before the 
nearest available Commissioner or before 
some other officer empowered to commit 
persons charged with federal offenses 
without unnecessary delay superseded 
former section 300a of Title 5 relating to 


Decisions 


arrest by agents of the F. B. I. which 
provided that the person arrested shall 
be immediately taken before a commit- 
ting officer. In re Morgan, D.C.lowa 
148, 80 F.Supp. 810. 


2. Purpose 

The purpose of requirement of subdivi- 
sion (a) of this rule that prisoners 
should promptly be taken before commit- 
ting magistrate is to check resort by 
officers to secret interrogation of persons 
accused of crime. Upshaw v. U. > DC. 
1948, 69 S.Ct. 170, 335 U.S. 410, L.Ed. 
100. 


3. Appearance before Commissioner 


Fact that officers did not comply with 
provision of former section 300a of Title 
5 requiring presentation of arrestee be- 
fore nearest magistrate did not render 
subsequent proceedings against arrestee 
illegal. Dainard v. Johnston, C.C.A.Cal. 
1945, 149 F.2d 749, certiorari denied 66 S. 
Ct. 331, 326 U.S. 783, 90 L.Ed. 474. 


Defendant, charged with violation of 
Title 27, Intoxicating Liquors, was en- 
titled to hearing before commissioner 
with right to examine person on whose 
affidavit search warrant was issued. U. 
8. v. Wuerstle, D.C.N.Y.1926, 13 F.2d 


952. 


When an arrest is made by federal 
officers, any discretion officers may have 
had is at end, and they must take arrest- 
ed person before a commissioner or other 
magistrate, who determines what shall 
presently be done with arrested person. 
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Rale 5 
Note 4 
U. S. v. Gilliam, D.C.Tenn.1950, 87 FP. 
Supp. Sox, 


4 Preliminary examination—Generally 


The only purpose of a preliminary 
hearing is to determine whether there 
is sullicient evidence against an accused 
to Warrant his being held for action 
by graud jury, and, after a bill of in- 
dictment has been found, there is no 
occasion for such hearing. Uarber v. 
U. &., CC.A.N.C.1044, 142 F.2d 806. 


The only purpose of a= preliminary 
hearing is to determine whether there is 
sufficient evidence against an accused to 
warrant his being held for action by 
grand jury, and, after a bill of indict- 
ment has been found, there is no occa- 
siun for such hearing. Id. 


Indictments should not be presented to 
the grand jury without leave of court, 
where there appears no real necessity for 
proceeding without a preliminary hear- 
ing before a magistrate or commissioner. 
U. S. v. Jenks, D.C.Pa.1919, 258 F. 76. 


The real purpose of a preliminary hear- 
ing before a United States Commissioner 
is to prevent a person from being held In 
eustody without a prompt hearing. U. 8. 
v. Gray, D.C.D.C.189, 87 F.Supp. 436. 


5. —— Continuance 


A United States Commissioner is a 
judicial officer who has the right, for 
good cause shown, to grant a continu- 
ance of a preliminary hearing, cither at 
request of government counsel or at re- 
quest of defense. U. 8. v. Gray, D.C.D.C. 
1949, 87 I Supp. 436. 


Fact that preliminary hearing before 
United States Commissioner is continued 
does not bar United States Attorney 
from proceeding before grand jury in 
the meantime, and, if the grand jury 
finds an indictment, no purpose remains 
for conducting preliminary hearing be- 
fore committing magistrate. Id, 


6. —— Necessity of 


Convicted prisoner could not complain 
that he was denied due process of law 
on original trial of his case in that a 
preliminary hearing was not held and 
he was not allowed adequate time to 
prepare his defense, where he was in- 
formed of charge against him well in 
advance of trial and neither he nor his 
attorney requested a continuance to pre- 
pare his defense. Barber v. U. S., C.C.A, 
N.C.1944, 142 F.2d 805. 


Where prisoner apparently with full 
knowledge of the consequences elected to 
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be proceeded against expeditiously by 
information and he pleaded guilty to the 
information, he was not entitled to have 
a sentence imposed set aside on the 
ground that he was denied due process 
of law because prior to the arraign- 
ment on the information he was not 
taken before a commissioner and given 
a preliminary examination and probable 
cause found for holding him as required 
by this rule. U. S. v. Maher, D.C.Me. 
190, 89 F.Supp. 289. 


A defendant may be indicted in federal 
court without a preliminary hearing be- 
fore a United States Commissioner and 
without notice to defendant, U. 8. ex rel. 
Perry v. Hiatt, D.C.Pa.1s80, 33 F.Supp. 
1022, 


7. —— Time fer 


Where persons arrested demanded a 
preliminary examination, continuance 
from February 20 to March 10, In order 
to give government an opportunity to 
secure necessary witnesses and further 
continuance from March 10 to March 17 
on condition that preliminary examina- 
tion would be held on latter date unless 
grand jury should sooner report its find- 
ings was not a denial to‘such persons of 
a preliminary examination within a rea- 
sonable time. Jnmes v. Lawrence, C.A. 
1949, 176 F.2d 18, & U.S.App.Div. 355. 


Where defendants were at large on 
bail, and grand jury was investigating 
the case, a continuance of preliminary 
examination was not a denial of defend- 
ants’ right to such examination within a 
reasonable time where examination would 
be unnecessary were a true bill returned, 
and defendants, in the usual course, 
would be discharged, if a bill were re- 
turned endorsed “not found” or “ignor- 
amus.” Id. 


. —- Walver 


The governnent has burden of main- 
taining its assertion that walvers of 
right to be brought before committing 
officer were competently and Intelligently 
made. U. 8. v. Haupt, C.C.A.111.1943, 136 
F.2d 661. 


Evidence was insufficient to show that 
defendants, in executing “waivers of cus- 
tody” whereby they consented to remain 
under supervision of Federal Bureau of 
Investigation without being arraigned, 
acted voluntarily and with full knowl- 
edge of what rights they were relin- 
quishing, and hence statements made by 
them before being brought hefore a 
committing officer were inadmissible ina 
treason prosecution. Id, 
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The courts are extremely jealous as 
to the manner and circumstances under 
which a waiver is obtained from accused. 
id. 


A waiver of preliminary examination 
before a commissioner by an accused, 
with full knowledge and appreciation of 
his rights, will not be set aside by the 
court and an examination ordered. U. 8. 
v. Senft, D.C.N.Y.1921, 272 F. 134. 

. 


9. Absence of District Atterney 


The absence of a District Attorney at 
the preliminary hearing before United 
Stutes Commissioner did not affect the 
jurisdiction of the District Court to try 
the cuse. Wilboit v. Sanford, C.C.A.1946, 
162 F.2d 9. 


10. Ball 


Prisoner must be taken before magis- 
trate to have bail fixed without unneves- 
sary deluy. U. S. ex rel. Humphrey v¥. 
Janus, D.C.ldaho 1929, 30 F.2d 330, 


11. Commitment for examination 


In a proceeding in which it is neces- 
eary to commit defendant to await a 
hearing or pending examination, a writ 
of commitment is necessary, setting 
forth the cnuse of detention and why 
examination is postponed. Erwin v. U. 
S., D.C.Ga.1880, 37 F. 470, 2 L.R.A. 229. 


A commitment by a commissioner on 
a preliminary warrant for examination 
should be for a definite time, and should 
not exceed 24 huurs, except for special 
cause shown, or when requested by the 
prisoner. U. S. v. Worms, C.C_\N.Y.1859, 
led.Cas.No.16,765. See, also, Horner vy. 
U..8., N.Y¥.Usuz, 12 8.Ct. 407, 143 U.S, 207, 
36 L.Ed. 126; Wheeler v. Nesbit, Tenn. 
1S@), 24 How. S14, 16 L.Ed, 7. 


A commitment for further examination 
is valid, as well as a commitment for 
trial. In re Bates, D.C.S.C.18o8, Fed.Cas. 
Nov.1,000a. 


A person arrested on a criminal charge 
may be committed for a further exam- 
ination, and held under such commitment 
for a reasonable time. U. 8. v. Bates, 
Fed.Cas.No.14,544. 


12. Discharge by commissioner 


The committing magistrate may dis- 
charge accused where no sufficleng evi- 
dence other than a confession’ is’ pro- 
duced, and where there is suspicion that 
the confession was wrongly obtained. U. 
8S. v. Corn, D.C.Wis.1944, 54 F.Supp. 307. 


A discharge by a United States com- 
missioner is not equivalent to an ac- 
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qnittal, Willinins v. State, 1907, 2 N.W. 
79, 169 Ind. 3S#. 


13. Duty of officers 


Fact that officers did not comply with 
Provision requiring presentation of ar- 
Testes before nearest mag.strate did not 
render subsequent proceedings ngainst 
arrestee iegal, Dainard v. Johnosten, 
C.C.A.Cal.1945, 149 F.2d 749, certiorari de- 
Bied 66 S.Ct. 331, 326 U.S. 783, 00 L.Ed. 
474. 


It is duty of peace officer, arresting 
person without warrant, to take him be- 
fore a magistrate promptly. Runnels v. 
U. 8., C.C.A.Wash.1943, 138 F.2d 346. 


The duty of an arresting officer to take 
the defendant before the nearest United 
States Conimissioner or the nearest judi 
cial officer having jurisdiction under ex 
isting laws for a hearing, commitment, 
or taking bail for trial, must be dis 
charged without unnecessary delay 
Kullock v. U. 8S., 1941, 122 F.2d 213, 74 
App.D.C. 220, certiorari denied 63 S.Ct 
30, 317 U.S. G27, 87 L.Ed. 507. 


A sheriff or other officer making an 
arrest must take arrested person before 
Magistrate as soon as circumstances per 
mit, with reasonable diligence and with 
out unnecessary delay. Cline wv. Tait, 
1945, 155 P.2d 752, 116 Mont. 571. 


14. Illegal detentien 


The mere fact that accused was ilegu! 
ly detained without being taken before 
a committing authority with reasonable 
promptness dves not void a conviction 
based upon competent evidence blood 
v. Hlunter, C.C.A.Kan.1945, 150 F.2d 640. 


The mere fact that accused wus il 
legally detained without being taken be- 
fore «a committing authority with rea 
sonable promptness docs not deprive 
court of jurisdiction to accept a volun 
tary plea of guilty and impose sentence 
thereon, Id. 


15. Unnecessary delay 


The words “without unnecessary de- 
lay" as used in this rule requiring any 
person making an arrest without a war 
rant to take the arrested person, “with 
out unnecessary delay” before nearest 
available commissioner, does not require 
that arrested person be taken before 
commissioner except during his regular 
office hours. Symons v. U. S., C.A.Cal. 
1950, 178 F.2d 615. 


Voluntary admissions made by defend- 
ant to F. I. I. agents after arrest on 
Sunday were admissible, where defend- 
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ant did not sustain burden of showing 
that this rule requiring that prisoners 
should promptly be taken before a com- 
missioner without unnecessary delay, 
was violated by showing that it was 
possible to arraign him before a com- 
missioner on Suuday or on Labor Ibuy. 
U. S. v. Walker, C.A.N.Y.1949, 176 F.2d 
5G. 


Commissioner, in determining what Is 
a reasonable time within which to ac- 
cord arrested persons a preliminary ¢x- 
amination, must consider time reasonably 
required for preparation by cither ar- 
rested persons or the United States. 
James v. Lawrence, C.A.1949, 176 F.2d 1S, 
84 US.App. D.C. 350. 


This rule thut officer shall take arrest- 
ed) persen without “unnecessary” delay 
before nearest available commissioner or 
before any other nearby officer empow- 
ered to commit persons charged with 
offenses against laws of United States 
permits necessary delay between arrest 
and presentation to a magistrate and 
does not make inadmissible dixclusures 
to police during such delay. Garner v. 
U. S., C.A.DC.1949, 174 F.2d 499, certio- 
rari denied 69 S.Ct. 1502, 337 U.S. SoS, 
9% L.Ed. 1748, 84 U.S.App.D.C. 361, 


That accused was held for 11 days 
without being taken before United States 
commissioner on charge of impersonat- 
ing an invVestigauter for senate committee 
could not affect legality of prusecution 
in court on distinet and separate charges 


of forgery Fowler vo Hunter, CLCLA, 
Kan.1987, 164 Ftd OOS. certiorari denied 
OS S.Ct. TSH, 335 US. Ses, to Led. 1106 


What constitutes an unrensonable de- 
lay in bringing one whe has been ar- 
rested before a committing officer de- 
pends Upon the facts of the particular 
ease. In re Morgan, D.C.lowa 148, 80 
Fk Supp. S10. 


with robbery of 
state bank whieh was a member of the 
Peteral Insurance Corporation 
Was arrested without warrant and ledped 
in jail on a Sunday evening, federal 
complaint was tiled against him the first 


Where one charged 


Deposit 


thing Monday morning and aeranyge- 
ments were made to have him breught 
befere United States Commissioner as 


soon as possible thereafter, action of 
feleral authorities, if they had not wn 
interfered with by acts of state offffrs 
would have met the requirement of sub- 
(a) of this rule that persen ar 
rested without warrant must be taken 
before Commissioner, ete, without ur- 
Necessary delay. Id. 


division 
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Legality of arrests without warrants 
by members of the Federal Bureau of 
Investigation was not impaired by delay 
of a few hours in taking the prisoners 
before a committing officer, especially 
where it appeared that much of the 
delay was necessitated by the circum- 
stances and by the acts of the prisoners 
themselves. U. 8S. v. Bell, D.C.Cal.1943, 
48 F.Supp. 986. 


16. Powor of commissioners 

On preliminary examination before 
United States commissioner, where the 
evidence shows probable cause that the 


Offense charged was committed, he is 
warranted in holding defendants. Ex 
parte Westbrook, D.C.F1a.1918, 250 F. 
636. 


The powers exercised by a United 
States commissioner in the examination 
of a person charged with an offense are 
those common to all examining magis- 
trates. U. S. v. Dunbar, Or.1897, 83 F. 
151, 27 C.C.A. 488. See, also, Ex parte 
Jones, C.C.Ala.1899, 96 F. 200. 


United States commissioners have no 
judicial power, and on a preliminary ex- 
amination of one charged with crime, 
have only power to determine whether 
there is probable cause to believe that an 
offense was committed. U. S. v. Hughes, 
D.C.S.C.1895, 70 F. 972. 


Where the examination of a person 
charged with the violation of a United 
States statute was transferred by the 
commissioner before whem the warrant 
Was returnable to another commissioner 
in the sume district, the latter had juris- 
diction to take the examination and com- 
mit defendant, if the charge was sus- 
tained. In re Wahll, D.C.Minn.1800, 42 
wr. wee 

A United States commissioner had no 
Jurisdiction to examine a person arrested 
and brought before him upon an affidavit 
alleging facts which were claimed to 
constitute an offense against the United 
States, but which in fact did not: it 
being admitted that there were no other 
fucts in the ease than those contained in 
the affidavit. Ex parte Perkins, C.C. 
Ind.1Ss7, 2) F. 900. 


A commissioner has no jurisdiction to 
@xXamine a person on an affidavit alleging 
bo offense, and where there are no other 
facts. Id. 


The commissioner has power to ad- 
journ to another time and place, as in- 
cident to the power to hear and deter- 
mine, but he cannot adjourn in the 
absence of the accused. U. S&S v. Rund- 
lett, C.C.N.TL18S4, Fed.Cas.No.16,208, 
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17. Statements of accused—Generally 


Where two accused were arrested in 
middle of night at their home, and in- 
stead of being brought before commit- 
ting authority in order to determine suf- 
ficiency of justification for their deten- 
tion, they were put in a barren cell and 
kept there for fourteen hours, after 
which for two days they were subjected 
to unremitting questioning by numvrous 
officers and accused were denied aid of 
friends or benefit of counsel, incriminat- 
ing statements made by accused under 
guch circumstances were inadmixsible 
and convictions, based on that evidence, 
for second-degree murder of officer of 
Alcohol Tax Unit could not stand. Mce- 
Nabb v. U. S8., Tenn.10943, @ S.Ct. 608, 
318 U.S. 332, 87 L.Ed. 819, rehearing de- 
nied 68 S.Ct. 1322, 319 U.S. 781, & L.Ed. 
1727. 


Accused’s statement to F. B. I. agent 
on day after his arrest was not inadmis- 
sible as caused by illegal detention, 
where only objection made thereto at 
trial was that no proper foundation had 
been laid for its receipt, and there was 
nothing in statement itself to prejudice 
accused. U. 8. v. Ebeling, C.C.A.N.Y. 
1944, 146 F.2d 254. 


Where accused was arrested on a Sat- 
urday evening, was questioned for a 
time and then permitted to go to bed, 
and was seen by an F. B. I. agent the 
following Sunday morning, and a state- 
ment was dictated to stenographer late 
that afternoon, delay in arraignment was 
not sufficient to make detention illegal, 
as respects admissibility of such state- 
ment. Id. 


Where accused was arrested on a Sat- 
urday evening, was questioned for a time 
and then permitted to go to bed, and 
was seen by an F. B. I. agent the follow- 
ing Sunday morning, and a statement 
was dictated to stenographer late that 
afternoon, delay in arraignment was not 
sufficient to make detention illegal, as 
respects admissibility of such statement. 
id. 


Testimony of F. B. I. agent as to con- 
versation with defendant before any 
charges were filed against defendant and 
before defendant was brought before a 
United States Commissioner for arraign- 
ment, in which conversation defendant 
asserted his innocence and stated that 
he did not care to sign a statement of 
his remarks unless advised to do so by 
his attorney, was not inadmissible in ab- 
sence of a claim that defendant’s re- 
marks were involuntary. Cohen v. U. 
8., C.C.A.Cal.1044, 144 F.2d 984, certiorari 
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denied @ S.Ct. 440, 323 U.S. 797, 89 L.Ed. 
636, withheld 65 S.Ct. 441, rehearing de- 
nied 635 S.Ct. 586, 324 U.S. 855, 89 L.Ed. 
1435. 


Where it did not appear at the trial 
that confessions and admissions were 
produced prior to the taking of defend- 
ant befure a committing magistrate, 
there was no duty on District Court to 
consider their admissibility, and, where 
no objection was made to them at the 
trial except that they unnecessarily du- 
Plicated testimony of witness and de- 
fendant's own testimony creating an in- 
ference of murder.in first degree, the 
court was not required to set aside con- 
viction on ground that confession Was 
procured before arraignment. JT’addy Vv. 
U. 8., C.C.A.Alaska, 1944, 143 F.2d 8147. 
certiorari denied 65 §8.Ct. 711, 32! U.S. 
835, 89 L.Ed. 1414. 


Where defendant was arrested on a le- 
gal holiday which fell on a Saturday 
arraignment on Monday disclosed a suf- 
ficient promptitude to permit admission 
of voluntary statement made by defend- 
ant while under arrest and before ar- 
raignment. U. 8. v. Keegan, C.C.A.N.Y. 
1944, 141 F.2d 248, motion denied 6 S.Ct. 
34, 80 L.Ed. 650, reversed on other 
grounds 65 8.Ct. 1203, 325 U.S. 478, 89 
L.Ed. 1745. 


Where defendant was arrested on a le- 
gal holiday which fell on a Saturday, 
arraignment on Monday disclosed a suf- 
ficient promtitude to permit admi«sion 
of voluntary statement made by defend- 
ant while under arrest and before ar- 
raignment. Id. 


In prosecution of Indian for murder, 
defendant’s incriminating statements to 
special agent of Federal Bureau of In- 
vestigation and special Indian officer in 
response to repeated questionings during 
period of 17 days, for which defendant 
was confined in solitary cell at county 
jail before being taken before commit- 
ting magistrate, were inadmissible in evi- 
dence as not voluntary. Runnels vy. U. 
8., C.C.A.Wash.1943, 138 F.2d 346. 


Even voluntary statements made by 
defendant after arrest and before ar- 
raignment are not admissible against 
him. U. 8. v. Hoffman, C.C.A.N.Y.1943, 
137 F.2d 416. 


Statements taken from defendants by 
officers of Federal Bureau of Investiga- 
tion before defendants had been taken 
before a committing officer as required 
by former section 595 of this title and 
former section 300a of Title 5 were in- 
admissible. U. 8. v. Haupt, C.C.A_IIl. 
1943, 136 F.2d 661. 
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Erroneous admission of statement tak- 
en from defendants before they were 
brought before committing officer as re- 
quired by former section 30%a of Title 
>and former section 5Y5 of this title re- 
quired reversal of convictions, Id. 


Erroneous admission of statements tak- 
en from defendants before they were 
brought) before committing officer re- 
quired reversal of convictions. Id. 


Statements taken from defendants by 
ofticers of Federal Bureau of Investiga- 
tion befere defendants had been taken 
before a committing officer were inad- 
missible. Id. 


Where investigating officer's efforts to 
bring accused before cummissioner on 
afternoon that accused made first state- 
ment was unsuccessful and prompt ef- 
fort was made to arrange hearing follow- 
ing day before nearest available com- 
missioner, but officer succeeded in bring- 
ing accused before commissioner only op 
second day following first statement, 
statements of accused obtained without 
any vivlence or unlawful means were ad- 
missible. U. 8S. v. Corn, D.C.Wis.1044, 
it F Supp. 307. 


Where investigating officer's efforts to 
bring accused before commissioner on 
afternoon that accused made first state- 
ment was unsuccessful and prompt effort 
was made to arrange hearing following 
duy before nearest available commission- 
er, but officer succeeded in bringing ac- 
cused before commissioner only on sec- 
ond day following first statement, state- 
ments of accused obtained without any 
violence or unlawful means were admis- 
sible. Id. 


18. —— Confessions 


Where accused confessed guilt and con- 
sented to oflicers going to his home to 
recover stolen property shortly after his 
arrest, evidence of confession, and stolen 
property, were admissible, notwithstand- 
ing that accused was not arraigned be- 
fore a committing magistrate until eight 
days later. U. 8S. v. Mitchell, 1044, 64 
S.Ct. 896, 322 U.S. 65, 88 L.Ed. 1140, re- 
hearing denied 64 8.Ct. 1257, 322 U.S. 770, 
8 L.Ed. 50s. 


Where an accused was not taken be- 
fore committing authority but his con- 
fession was secured by detaining him un- 
lawfully and questioning him continu- 
ously for five or six hours, and he was 
dé&nied the substantial benefit of counsel, 
his confession was inadmissible and con- 
viction, based on the confession for sec- 
ond-degree murder of officer of Alcohol 
Tax Unit could not be allowed to stand. 
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MeNabb_v. U. S.. Tenn.1:43, 63 S.Ct. 60& 
318 U.S. 332, 87 L.Ed. 819, rehearing de- 
nied G3 S.Ct. 1322, 319 U.S. 734, 8 L.Ed. 
1727. 


Where confessions were made during 
a thirty hour period while accused was 
held a prisoner after police had arrested 
him on suspicion and without a warrant 
and the delay was for the purpose of 
furnishing an opportunity for further in- 
terrogation, the confessions were inad- 
missible. Upshaw v. U. 8., D.C.16M8, @ 
8.Ct. 170, 355 U.S. 410, 93 L.Ed. 100. 


Where federal narcotic agents legally 
arrested defendant without a warrant 
early on Saturday morning, and defend- 
ant made voluntary confessions prior 
to time when commissioner's office open- 
ed on Saturday, fuct that defendant was 
not taken before a commissioner until 
Monday, did not require rejection of 
confessions in prosecution for acquiring 
marihuana without having paid transfer 
tax. Symons vy. U. 8., C.A.Cal.1950, 178 
F.2d 615. 


When arresting officers unnecessarily 
delay taking a prisoner before a commit- 
ting magistrate, any confession made to 
them during that delay is inadmissible, 
even though confession was not induced 
by illegal detention or by any form of 
coercion but was voluntarily given. Gar- 
ner v. U. 8., C.A.D.C.1049, 174 F.2d 499, 
certiorari denied @ S.Ct. 1502, 337 U.S. 
O45, 03 L.Ed. 1748, 8 U.S.App.D.C. 361. 


Holding one defendant for period of 
45 minutes to one and one-half hours and 
another defendant for period of three 
and one-half hours at police headquar- 
ters in middie of night without present- 
ing them to committing magistrate was 
not such unnecessary delay as would 
render inadmissible their confessions ob- 
tained at end of such period. Id. 


Where defendant was arrested at about 
1 a. m., his detention until 11 a. m. was 
not unreasonable, and subsequent delay 
of two days before carrying him before 
magistrate even if it were in violation 
of subdivision (a) of this rule, did not 
retroactively invalidate confession made 
before noon of the day of arrest. Alder- 
man v. U. 8., 1047, 165 F.2d 622, 8 U.S. 
App.D.C. 4. 


Although officers acted wrongfully in 
holding defendant from three o'clock 
Sunday morning until Tuesday without 
taking him to nearest available commis- 
sioner, confession which defendant made 
on Monday night was not rendered inad- 
missible, in absence of showing that the 
delay induced the confession. Wheeler 
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v. U. 8., 1047, 165 F.2d 225, 82 U.S.App. 
1..C, 363, certiorurl denied 68 8.Ct, 448, 
333 U.S. 529, 830, 92 L.Ed. 1115. 


Where accused was not taken before 
committing authorities following his ar- 
rest without a warrant, but was brought 
direct to police headquarters where he 
made a confession after 7 hours of con- 
tinveus questioning, the confession was 
inadmissible and conviction based upon 
such confession could not stand. Akow- 
skey v. U. S., 1046, 1538 F.2d 619, 81 U.S. 
App.D.c. 353. 


Where accused was confined for a long 
period withuut being taken before a 
committing authority, and signed con- 
fession during such period, but confes- 
sion Was not used and accused freely and 
veluntarily pleaded guilty, he was not 
unconstitutionally deprived of a fair trial 
and was not entitled to relief by habeas 
corpus. LBleod v. Hunter, C.C.A.Kan. 
1945, 150 F.2d G64. 


Where defendant was taken before 
commissioner less than three hours after 
his arrest, his confession was not in- 
admissible op theory of improper delay 
in taking him before commissivner. 
Mergner v. U. S., 1945, 147 F.2d 572, 79 
U.S.App.D.C, 373, certivrari denied 65, 8. 
Ct. 1085, 325 U.S. 850, 89 L.Ed. 1971. 


Evidence sustained jury's conclusion 
-hat arraiguimnents before commissioner 
teok place before confessions were made 
by defendants. MeNuabb v. U. 8., C.C.A, 
Tenn.1944, 142 F.2d ¥u4, certiorari denied 
@ S.Ct. 114, 323 U.S. 771, 59 L.Ed. 616. 


A confession obtuined befure taking 
defendant before a committing magis- 
trate and after confining defendant for 
five days without access to friends or 
counsel, and questioning for muny hours 
daily, with continued pressure though 
without bodily harm or rudeness of 
manner, is improperly obtuined and is 
inadmissible. Gros yv. U. S., C.C.A.Cal. 
1943, 136 F.2d 7s. 


Where only illegality in confession as- 
serted was that it was taken by postal 
inspectors prior to hearing before Unit- 
ed States Commissioner, and petitioner 
did not claim that confession was not 
in fact voluntary or that periud vf de- 
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tention before the Commissioner was un- 
reasonable, confession was admissible. 
Miller v. Sanford, D.C.Ga.1945, 59 F.Supp. 
812, aflirmed 150 F.2d 637, certiorari de- 
nied 66 S.Ct. 472, 326 U.S. 787, 90 L.Ed. 
478, certiorari denied 67 S.Ct. 564, 330 
U.S. 830, ¥1 L.Ed. 1279. 


Inculpatory statements extracted by 
continuous questioning for many hours 
under psychological pressure, after ac- 
cused has been detained for the purpose 
of illegally extracting evidence from him 
without taking him before a committing 
Magistrate, are inadmissible as a confes- 
sion. U. 8S. v. Ruhl, D.C. Wyo.1944, 5S 
F.Supp. 641, aflirmed 148 F.2d 173. 


A confession obtained after repeated 
questioning, but without continuous 
questioning over a long period of time 
and without threats or punishment or 
any promise of reward, was submitted 
to jury alung with such evidence of cir- 
cumstances surrounding the making of 
confession as government and accused 
might wish to present, leaving it to jury 
to determine whether confession was vol- 
untarily made and therefore entitled to 
consideration, though accused was not 
tuken before a committing magistrate 
until almost two munths after his arrest. 
Id. 


Inculpatory statements extracted by 
continuous questioning for many hvurs 
under psychological pressure, after ac- 
cused has been detained for the purpose 
of illegally extracting evidence frum him 
without taking him before a committing 
magistrate, are inadmissible as a con- 
fession. U. S. v. Rubl, D.C.Wyo.194, 
65 F.Supp. 611, affirmed 148 F.2d 173. 


obtained after repeated 
without continuous 
questioning over a long period of time 
and without threats or punishment or 
any promise of reward, was submitted 
to jury alung with such evidence of cir- 
cumstances surrounding the making of 
confession as government and accused 
might wish to present, leaving it to jury 
to determine whether confession was vol- 
untarily made and therefore entitled to 
consideration, though accused was not 
taken before a committing magistrate 
until almost two months after his arrest. 


Id, 


A coniession 
questioning, but 
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Supplementary Index to Notes 


Arrest by military police 18a 
Cendition prevedent, preliminary exam- 
ination as Sa 
infturming accu-ed of rights 13b 
Preltinunary examination 
As cendition prevedent 8a 
Questions determinable ta 
Probabic caure 3a 
Questions 
Determinable ep preliminary exam- 
ination 7a 
Of validity 19 
Review 20 
Territerial courts % 





2. Purpose 

Reason for this rule is to abolish an- 
law.ul detention. LOS yy Carign Alis- 
kn 2991, 723 S.Ct. - UG L. 
Rd. 48 

Congress, in appreving thia rule, did 
not intend to exclude eutirely judicial 
consideration and review of the reason 
ubleness of a delay iin arraigsutoeent. 


Lyf vi CA CaL1951, be Ftd 36, 
cerlier ehied 72 S.Ct = _ 






28412 O—58——-16 





888. 96 L.Ed 666, rehearing denied 72 8. 
Ct. Sew, 342 US. 911, 96 L.Ed. 651. 


ta. Territerial courts 

Neithee the MeNubb ease doctrine to 
effect that a confession shall be excluded 
if obtained during ileal detention due 
tu failure promptly te carry prisener 
before a committing magistrate, nor this 
rule upon which such doctrine is found- 
ed, requoring that arrested person be 
tuken Without unnecessary delay before 
hearest uvailable commissioner or before 
uny other nearby ollicer empowerrd to 
coumit) persons charged with offenses 
against United States, has any applica- 
tion to prosecut'uns in Hawaii courts, “A 
f kiko v. Hinguer, CA Hawaii 15 
denied 74 S.Ct. 3, 
“44 =. 06. OS L.Ed. 1101, rehearing de- 
nied 74 S.Ct. 789, 37 U.S. 979, US L.Ed. 
wiz 
3%. Appearance befere commiasioner 

Where defendant was arrested under 
warrant pursuant to grand jury tndict- 
ment, it was net necessesry that he be 
taken before a United Stutes commission - 
er. Davis v. U.S, CA Minn. 15h, 2lo F. 
2d ile 
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3a. VPrebabie cause 
Where government admitted that its 
sleoho! tax agent hud violated no statute 
when transporting whiskey on certain 
occasion, defendants, whe were county 
Police officers, could not have been guilty 
of aiding and abetting unlawful removal 
or concealment of aptrits When they agree 
to safely convoy agent and the whiskey 
into certain city, and finding of commis- 
siener that there was probable cause for 
ho!ding defendants for grand 
such charge, was unsupported. 
orbs D.C.8.0.1953, * “ 
ere subsequent to arraign - 
fore United States Commissioner but 
prior to preliminary hearing an indict- 
ment was returned b Federal Grand 
Jury for the same offense, the United 
States Commissioner properly rule@ that 
there was probable cause to believe that 
defendant had committed offense charg- 
ed and held defendant to auswer in dis- 
‘trict court without requiring presenta- 
tion of any testimony in support of com- 
vaint. U. 8 v. Sinugenhoupt, D.C.Pa. 
952, 102 F.Supp. 820. 
4. Preliminary examination—Generally 
Where accuxed was atrested on Sunday 
evening in KEastern judicial district of 
state and vo commissioner was available 
in either Eastern or Southern district and 
on Monday morning only commissioner 
available was in Southern district, his 
arraignment then in Southern district 
from which warrant had issued without 
hearing on question of removal was 
neither prejudicial nor a deprivation of 






a fundamental right. . v. Bradford, 
D.C.N.Y.1954, (122 F.Supp. ; 
Purpose of , ring is 


to determine whether there is basis for 

- holding defendant either in jail or on 
‘ail until grand jury can look into mat- 
er and dispose of it. U. 8. v. Lucas, 
1 18 F.R.D. 177, affirmed 201 F.2d 182, 
91 U.S.App.D.C. 278. 

& —— Neceasity of 

An accused may be indicted without 

rior arrest or commitment by United 
Btates Commissioner, and if so indicted, 
there is not right to or occasion for a 
preliminary heuring before a Commis- 
sioner. U. 8. ex rel. Bogish v. Tees, C.A 
Pa.1954, 211 F.2d 69. 

Where state prisoner was indicted in 
federal District Court without prior ar- 
rest or commitment by United States 
Commissioner, he was not entitl to 
hearing before the Commissioner. 

Where accused was not arrested before 
indictment because he was serving: sen- 
tence in state penitentiary, no prelimi- 
nary hearing was ulred. Yodock v. U. 
8. D.C.Pa.1%i1, 97 F.Supp. 307 
le. —— Questions determinable 

The United States Commissioner should 
determine whether proof presents prob- 
able cause of guilt according to the war- 
rant which is before him, and he shoald 
not attempt, or be called upon, to decide 
difficult legal questions presented. U. 8. 
v. Zerbst, 1D.C.8.C.196, 111 F.Supp. 807. 
a — Waiver 

No waiver by defendants of compliance 
with this rule governing procedure for 
bringing arrested persons ‘ore the 
commissioner for arraignmen’ mag be 
implied from the mere consent the 
defendants to the presence of f 
agents in their home for the pu of 
making a search for diamonds un ae 

into the United ate. U. 8. 
v. Kiaphols, C.A. ¥ 1956, 230 F.2d 404, 
certiorari denied 76 8.Ct. 781, 351 U.S. 94, 


Waiver “ot preliminary examination 


will prevent accused from objecting to~- 


informalities or irregularities in warrant 
or in complaint; and therefore accused 
whe waived examination and consentcd 
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to removal could not thereafter challenge 
complaint on ground that tomplainant 
did not have personal knowledge. U. 8. 
v. Walker, C.A N.Y.1952, 197 F.2d 287, 
certiorari denied 73 S.Ct. 172. 344 U.S. 
877, 97 L.Ed. 679. 


8a. —— As condition precedest 

Once a defendant is arrested and taken 
before committing authority, this rule 
requires arresting officers to file Sere 
against him. ratson v. U. 8, C.A.D.C. 


1056, 2: 2 : 
Th pining to proceedings 
before United States Commiasioner and 


rale 4 of these rules to warrant or -sum- 
mons upon complaint or upon indictinent 
or information do hot require pfelimi- 
nary examination as a condition preced- 
ent to prosecution by information. WU. 5. 
v. Pickard, C.A.Nev.1953, 207 F.2d 472. 
16. Ball 

Where defendant charged in New York 
federal Diatrict Court with opinm con- 
spiracy was arrested in Californian and 
was brought before United States Com- 
mixsioner who ordered ball at $100,000 
and who committed defendant in default 
thereof pending removal to New York, 
California federal District Court in which 
the defendant brought habeas corpus 
proceeding on sole ground that ball de- 
manded was excessive had no right to 
overrule the discretion of the Commis 
sioner. Meltzer v. U. 8., C.A.Cal.1951, 148 
F.2d 913. 


13b. Informing accused of right» 

In proceeding for writ of errer coram 
nobis fo vacate conviction for mall fraud, 
evidence at hearing on merits established 
that prisoner had been duly advised of 
constitutional right to refuse to answer 
one incriminating or degrading questions 
and had had the advice and assistance of 
competent counsel at all stages of prose- 
cution. U. 8. v. Bradford, D.C.N.Y.1054, 
122 F.Supp. 615. 

n procteding for writ of error coram 
nobis to vacate conviction for mall fraud 
evidence at hearing on merits establish 
that petitioner had been Hy informed 
at time of arrest as to c "gs against 
him and his right to counsel. Id. 

A defendant appearing at arraignment 
without counsel must be apprised of his 
right to counsel and is entitled to have 
counsel aepomene te represent him, if 
he is unable to retain counsel, unless he 
affirmatively waives such right. U. 8. 
v. MeNair, D.C.D.C.19565, 18 $ kp. 417, 
af@irmed 235 F.2d 856. 


1% ee detentien 
stews letention before presentment to 
committing magistrate, standing alone, 


does not invalidate confession made dur- 
ing its continuance, unless detention pro- 
duced the dixclosare. v. UL. 8., 
C.A.D.C.1956. 

Rule 41, Feder e of Criminal Pro- 
cedure, authorizing the suppression of 
evidence obtained by unlawful searches 
and seizures extends to all evidence ob- 
tained by federal agents through acts as 
to persons while detained in violatiox of 
this rule governing the procedure for 
bringing arrested persons before the 
commissioner for arraigament. U. 8. v. 
Klaphols, C.A.N.¥.1966, 280 F.2d 404, cer- 
tiorari denjed 76 8.Ct. 781, 351 U.S. 924, 
100 L.Ed. —.. 

The detention of American citisen of 
Japanese ancest in Japan o month 
efter cessation ual bostil had 
eccurred because @ Was suspected of 
being a traiter, was within the constitu- 
tlo sanction of the war Wer, and 
her restraint was legal, and admis- 
sion in treason prosecution of statements 
made by her when interrogated by agent 
of the Federal Bureau of Investigation 
was proper, over ebjection that state- 
ments were the fruit of an unlawful de- 





nem 


\ tention. v 
L. $4 i 
ornarl denied 
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YAquin Vv. 
ic 












S.CT TT TOS. 035. 
96 L Ed 1243, rehenring denied 72 S.c% 
1053, 24% UN 804, 96 SRL 1258, re. 


203 Fivd 390, rehearing 
7d0, 343 U.S. 931, 97 L 


hearing? denied 
denied 73 S.Ct. 
Bd. 1361. 

15. Unnecessary delay 

To same effect as first: paragraph of 
original annotation, see U, S. ¥. Guile, 
PCat, ll Fxsupp. 16. : 

Question of whether confession was in- 
admixsxible as having been obtained by 
subjecting defendant to unnecessary de- 
luy in arraigninent was to be deterinined 
by court and not by jury. Watson v. U. 
8., C_A.D.0!.1956, 234 F.2d 42. 

Where defendant was arrested at 6:40 
P.M., was questioned at 8:00 P.M., for 
period of 45 minutes, thereafter was fur- 
ther questioned and given lie detector 
test. and at 3:00 A.M. he gave oral con- 
fession, thereafter he slept until 7:30 A.M. 
when be repeated oral confession to pulice 
captain, there was, with respect to oral 
confession, no such unnecessary delay in 
bringing defendant before commissioner 
us would render oral confession inadnrs- 
sible. Id. 

In murder prosecution evideace com- 

elled conclusion that a delay in anes. 
ng one who had been arrested at 6:40 
P.M. until between 2:00 and 3:00 P.M. the 
following day was for purpose of obtain- 
ing written confession and that delay had 
such desired effect. ts 

Where defendant was arrested at 11:30 
P.M., it was not necessary at that time 
to take him to a magistrate or later 
during the night, and exclusion of his 
confession was not required on theory 
of unnecessary delay in taking him be- 
fore = competing ye istrate. pieces: 
v. ; certiorar 
ey eos th, 97 L.Ed. 

Where defendant was arrested at 11:30 
P.M., his detention for two hours after 
9:00 A.M. before being brought before 
a committing magistrate did not consti- 
tute unnecessary delay within this rule 
so as to invalidate his confession made 
during the delay where he did not con- 
tend that such detention was coercion 
which caused his confession nor that it 
amounted to psychological pressure in- 
ducing bim to disclose his guilt. Id. 

Where defendant after his arrest was 
mot secreted in jail and was not kept in- 
eommunicado from defendant’s family or 
attorney, and was not subjected to pres- 
sure or threats which led defendant, be- 
om arrests and arraignment, to con- 

s to crime of robbery of a bank by 
force and violence and by putting lives 
ef bank employees in jeopardy by use 
of firearms, fact that defendant was not 
taken without unnecessary delay to near- 
est commissioner after defendant's arrest 
did not deprive court of jurisdiction to 


acce voluntary plea of ilty made 
Sun advise of ccgnert sel to Impose 
mtence thereon. 5 in 
.A.N.C.1962, . 
The barde unreasonable- 


ness of delay in arraignment rests on de- 
fendant. 8. v. Leviten, C.A.N.Y.1951, 
i F.2d 818, certiorari denied 72 S.Ct. 

60, 343 U.S. 946, 96 L.Ed. 1350, rchear- 
ing’ denied 72 S.Ct 1079, 343 U.8. 988, 
96 L.Ed. 1375. 

Where defendant voluntarily egpedces 
at F. BK. I. office in reaponse to telephone 
request and, after being advised of bis 
constitutional rights, signed a statement 
containing certain admissions, after 
which he was arraigned approximately 
3% hours after his appearance at office, 
arraigument was not unreasonably de- 
layed and defendant was not under such 
illegal detention before signing state- 


‘or when such dela 


ment as would render it inadmissible. 


ys S. t McCarthy, V.C.N.Y.162, loz F. 
Supp. ee 


Where defendant voluntarily appeared 
at F. BLL. office in response te telephone 
request and, after being advised of his 
Constitutional rights, signed a statement 
containing certain ndiaissions, after 
Which he was arraigned approximaiely 
3% hours after his appenranee at offier, 
arraignment Was net unreasonably de- 
flayed and defendant was net under such 
illegal detention before signing state 
— as would render it inadmissible. 
a. 

The mere fact that some rensonable in- 
terval of time vccurs between arrest and 
arraigniment, or that during that period 
of time defendant is interrogated by gov- 
ernment agents, is not a deprivation of 
his rights under this rule. U.S. ¥. Sing- 
er, D.C.N.¥.1956, 18 F.R.D. 90. 

Delay in arraignment of defendants ar- 
rested on federal criminal charge from 
4:00 o'clock p. m. on one day until 10:30 
o'clock a. m. on following day for pur- 
poses of fingerprinting, photugraphing. 
questioning, and allowing defendants 
conference time in which to decide wheth- 
er or not to co-operate with police, would 
not constitute unnecessary delay. WU. S. 
v. seagate, D.C.N.Y.1965, 17 F.R.D. 18 
affirmed 230 F.2d 494, certiorari denied 
76 S3.Ct. 781, 351 U.S. 924, 100 L.Ed. —. 

fn absence of facts showing that de- 
fendants arrested on criminal charge con- 
sented to forego requirement of arraign- 
ment without unnecessary delay, defend- 
ants arrested at 4:00 oclock p. m. on 
August 2 were-entitied to be taken before 
commissioner or other judicial officer for 
arraignment not later than 10:30 a. m. on 
August 3, and delay in such arraignment 
until 1:00 o’clock p. m. on August 4 con- 
stituted unnecessary delay. Id. 

Although this rule governin rocedure 
for bringing arrested person ore conm- 
missioner for arraignment permits some 
delay when commissioner is not available 
is induced by volun- 
tary act of accused in freeing himself of 
burden of guilt, it dues not permit un- 
limited delay, and there must be cut-off 
point at which further delay becomes ta- 
reasonable. Id. 


17. Statements of accused—Generally 
No reversible error resulted from ad- 
mission of testimony of government wit- 
nesses relating to incriminating: state- 
ments made by defendant, notwithstand- 
ing defendant's contention that state- 
ments had been made duri illegal de- 
tention due to failure premp ly to carry 
prisoner before committing magistrate, 
where record was silent as to when ar- 
raignment occurred, but it appeared that 
ample time had elapsed tween de- 
Parture of officers and defendant from 
premises searched and making of ad- 
missions at police station, for an ar- 
raignment to have taken piece, Henry 
figs denen 8, fa Sh OH BK 
orar en Ot. 5. 
% L.Ed. 1350. 


Fact that time had expired within 
which accuseds should have been arraign- 
ed on criminal charge rendered incompe- 
tent evidence given by them while in 
custody of police after that time. even 
though voluntarily given. U. 8. v. Klap- 
holz, D.C.N.Y.1955, 17 F.R.D. 18, affirmed 
230 F.2d 404, certiorari denied 76 8.Ct. 
781, 351 U.S. 924, 100 L.Kd. —. 

Fact that defendants arrested on crim- 
inal charge were held beyond time with- 
in which soee should have been arraigned 
did not render inveiid statements previ- 
ously and voluntarily made before such 
time limit had expired. Id. 

18, —— (Confessions 

Confession shall be excinded if ob- 
tained during iUlegal detention due to 
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failure promptly to carry a prisoner be- 
fore a committing magistrate, whether 
or net the confession is the result of 
torture, physical or psychological, ; B. 
v. Carignan, Alaska 1951, 72 S.Ct. 97, 342 
US. 36. 96 L.Ed. 18. 

Rule that confessions shall be exclud- 
ed if obtained during tllegal detention 
due to failure promptiy to carry a pris- 
oner before a committing wagistrate, 
whether or not confession is result of 
4Aorture, physical or psychological, is not 
intended as # penalty or sanction for 
violation of this rule. Id. 


Where defendant wax arrested on 
charge of assault with Intent to rape 
and taken before magistrate, advised of 
hin rights, and given preliminary hear- 
ing, defendant's detention was legal aud 
detendant’s confessiou to murder charge 
made during that detention period but 
prior to lodging eof murder complaint 
uzainst him was not rendered inadmis- 
sible because given before arrest, indict- 
nent or commitinent on the murder 
charge. Id. 

Statement by accused charged with 
ileal purchase and sale of hervin, made 
to narceties officers at time aceused did 
net know that officers were government 
nvents, Was net an admisxsion coming 
within protection of this rule concerning 
extrajudicial adinissions or confessions. 


Finston, C.A.1IL1955, 222 F.2d 


WeNabb case doctrine, to effect that a 
confession shall be excluded “if obtained 
during illegal detention due to failure 
promptly to carry prisoner before com- 
mitting magistrate, docs not urise from 


constitutional Fee e og ia Har: 
re.) CLA. Hawaii 1953, 200 F.2d To. 

ircumsatances of a ention, 
including illegal acts by those who hold 
Sim, are material when they have a bear- 
ng upon the manner in which he gave 
nis confession or tend to show that con- 
fession was involuntary, but where pria- 
oners’ detention had nothing whatever 
to do with producing the disclosures 
which they made, illegal detention would 
pot invalidate confexsions. Id. 


Even th: a jurisdiction in which this 
rule requiring that arrested person be 
tuken without unnecessury delay before 
neirest available commissioner, or before 
other officer empowered to commit per 
cous charged with offenses against United 
States, ebtains, neither such rule nor Me- 
Nabb case dectrine, based thereon, to 
effect that a coufession shall be excluded 
if obtained during illegal detention due 
to failure promptly to carry prisoner be 
fore commiting magistrate, has any ap- 
plication to police examination of a pris 
oner Jawfally arrested and held under 
nnother charge. dd. 

In presecution for burglary of a post 
office, conelusion that defendant was held 
approximately 3 days after arrest by 
city detectives under State charge of 
burglary unl gtand lirceny on instruc 
tions from city detective bureau, and thut 
custody of defendant was not turned 
over to federal officer until shortly before 
defeadant owas carried  befere United 
States Comimiss.oner, was justified! under 
evidonee, and evidence us te oral admis- 
Kions teide by deenmdant prior to his be 
ing turned over to federal officer was 
properly held net to be inadmissible be- 
eatse of unreasonable delay on part of 
fevteral officer in tahinge defendant  be- 
fore Comtaissioner, White vo US, CLA 
Ala W52, tee Foz St certiorari detiesd 
738.0%. 192. 2 US. tee, WT LR De, 

teeter denied Ga Sat 17, Ge UUs 


5 ON Pd, 088 





Iu pPosecution uoder indictment ehearkg- 
toe ferris oof peed affee aad of a 
Hhobdbos wed an whew oer im part as a 


Pert vllice, testimony ol Luited States 


Commissioner to effect that on prelimi- 
nary examination, when defendant was 
not represented by counsel, defendant 
xaid he was gulity and pleaded guilty 
to complaint as rend to defendant was 
admissible in evidence where Commin- 
sioner testified that defendant's rights 
were outlined to defendant and that de 
fondant said he was guilty and there 
was no use in having a heariog, and 
where defendant's counsel had previous- 
ly tried to draw from wWitnens test-mony 
that defendant had pleaded not gulity 
befure Comunissioner. Id 

Confession was nut inadmissible mere- 
ly because of ay | in taking defendant 
before magistrate, in absence of showin 
that signing of confession was induced 
by delay, where defendant Was arreste: 
at approximately 2:00 p. m. op Saturday, 
while conimissioner’s office was closed, 
and confession was signed around €:00 
f m. Dunean v. U. 8. C.4.Ga.1952, 117 
2d O35, certiorari denied 73 8.Ct. 185, 
341 «U.S. SS, 97 L.Ed. 688. 

An illegal detention before’ present- 
ment to a committing magistrate stand- 
ing alone and without more does not 
invalidate a confession made during its 
continuance unless the detention produc- 
ed the disclosure VDierce v. U. S., 1952, 
197 F.2d 189 certiorari denied 73 8.Ct. 
62, 344 U.S. S46, OF L.Ed. GA. 

Where defendant was arrested at 11:30 
P.M., evidence did not establish that de- 
lay in taking him before the committing 
magistrate at 11:30 A.M. the next bus'- 
ness day was unreasonable so as to re- 

uire exclusion from evidence of his con- 
ession made during the delay. 


Where defendant was arrested at 1] :30 
P.M., and he was taken before the com- 
mitting magistrate at 11:00 A.M. of the 
next business day, defendant had the 
burden of showing that he wus illegally 
detained go as to’ justify the esclusion 
of hix confession from the evidence. b> 

Where defendant was lawfully arrest- 
ed at about 8:00 in the morning and 
voluntarily signed confession fore 
notn and before be was arrai de- 
fendent was not under such ille a! de- 
tention before confession as wou reg- 
der such confession inadmiasible. U. 8. 
v. Hrmowltz, C.A.N.Y.1932, 196 F.24 810. 

Where a defendant was picked up by 
enustoms agents at 1:45 .M. an re- 
quested to come to their office to talk 
about sume export files and parties ar- 
river, there about 2:30 P.M., and at about 
%:320 1M. questioning officer came in and 
defendant answered bis initial questions 
by directing him to flea whch gave in- 
vestigators important information ax to 
nume of exporter involved in alleged il- 
legs! shipments, and agent returned with 
tiles about 6:30 in the evening, and be- 
ginning at 9:20 P.M. defendant was 
questioned and made answerg and ques- 
tioning was completed shortly before 
midnight, at which time he was taken 
to federal house of detention, and ar- 
ruigument finally took place at 7 P.M. 
the next day, tinding that delay was oc- 
casioned by the defendant's own readi- 
hess te confess and voluntary assistance 
tu the investigating authorities and was 
reasonable wus not error. U. 8. v. Levi- 
ton, CLA.N.Y 1951, 193 F.2d 848, certiorari 
denied 72 S.Ct. 860, 343 U.S. 946, 96 L. 
Bd. 1550. rehearing denied 72 8.Ct. 1079, 
343 US. WSs, fo L.Ed. 1375 

Where. defendant had been duly com- 
metted to jail upon other charges and 
Wiis beng legally detained, and defend- 
uot Was delivered to custody of police- 
tue by jail otheials for purpuse of going 
te Police heal guarters to take a lie de- 
tector test, te whieh defendant had 
wareewl te subieit, though jailer exceed 
el his autherttv in surremdering defend - 
att, tact that defendant was ip tempo- 
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rary care of police af time of making 
written confession te murder charge did 
teed render confession inadmissible at 
lis trial Tyler v. U.S. 880d, 193 od 
Sho certiorgri denied 72 S.Ct. 639, 343 0. 
S Sus, 5 ed 8 ‘wy US Age dec. 2. 

Where defendant, who was arrested 
aod taken before the United States Com- 


missioner aod charged with one erime on 
Mav oO. apres te take lie aletector test, 
about a omiuteder, and while in possession 
of police, following: his being committed 
te jail, made written confession on uf 
ternoon of May 6, and ot evening of that 
dite Was taken before Cotumissioner and 
clotruedd With taurder, coufession was tel 
vitinted by failure te take defendant be 
fore Commissioner sooner oom murder 
charge in View of facet that defendant 
hod been legally held under earlier com 
inttinent, Was net wrongfully deprived of 
his Jiverts, amd presumably had been 
advises of hls rights, af previeus commit- 
titernat hel 

Where aeeused was taken into custody 
at Wolo a. te. Was fully informed of con- 
stulttionsal right te remain silent, and 
was Warned that auvehing he might sav 
would tee oof his own free will aud) ae- 
cused then signed written confession one 
hour later geceartding te Lim or about 3e 
Tnittites: later gecordingg te proseetution, 
atel be was aProuigned af 2oplo ot. confes 
bet Woes thet itsidtnissible om ground that 
there tind teat ca Violation of stbefiviston 
ctpoef this rule requiring that an arrest 
eelomersonm be taken withetet Unnecessary 
oe) betete tearest oavailable coms 
siener oor other offieer  cmpowercd 
cooteetueet wrsets ehorged with offenses 
sarsitest the fesfleral laws, of, om greeted 
that of there was ma Vielution of subedivi- 
siew taeoef this role, itt invalidated con 


fessten Patterson yt, So CoA Pes M50, 
me FS CERT Tertierars Thiet TZ St 
1aVRee 2 NE vO i. bel 681 

Mere fret that eootiteess ton was ob 
tained from defendant while under oar 
rest cme before le was seraigtied did) met 
retuder the Cotfession stisvedore'ssibole 
Haines vo SL ah A Cabot, Iss Bota ote 
eetfiorirti denies} T2 Set Ver. oe ee 
SS Loe Gta. relesuriag denied TLS 
a1 ie cS FB DET N8) Fe. Bk. S89 

Wire  clefenehanet Was ourrested on 
of assault te ripe ame was taken 
leefore tuoeisterte, advised of bis rishts 
ated ative: pemetituieneoy  Deecerimgg, beat tee 
teureber ecotpelarot Woes Decbateed | daarabtst 
hime Withetll! Unreasonable delay as Pe 
sured by this rule af he were to be 
bored with murder, and while he was 
Cott oi feel aed under arrest oon elarce 
et asst cane befere tourder eeotepelatot 
Was dedgeul gaatainst) dim a murder cen 
Texsion Precofed, taurher couVietton 


reenter te reversed Curigggean 
SOP Nea Bie ms Bd 71 
inte WHT at 


! 
Wit: eotbeerh  treberts 
os wom. was Talis interned of con 
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boy ce erated ir, proceeding, there is 
ly Piguh by cuulincl, by right vl cunlrunta 





atitutional right to remain silent and 
Was warned that auyvthing he might say 
would be of his own free will, and de- 
fendant then signe written) confession 
one hour tater aveording to his elaim 
and between GO minutes to less than an 
hour later aceerding to prosecution's 
Chaim aod was arraigned at 2 op. om. and 
there was ne showing that) miuogixtrate 
wes availoble before confession was ob- 
tained, evidenes Was tet exseludible on 
Kround it Was obtained after lipse of 
tite aluring Whieh scensed should bave 


been utraignesd. Patterson ve. UL 8, 
ALTex.1950, Isp Bc osZ. oe 
Confessions abit tin’ after time las 





elapsed during whieh gecused Sheuld be 
urcaivoed should le exelutedd Dd 

Pailure te earrs an atectived before a 
Magistrate Vitintes a conte jeote scot 
When there is some cotmsah conmeethon 
between sueh Crilure aimed the miookonge of 
the comfession Walker vo State, Teyi'r, 
App fe, 2s S Woe Dee 

Recor! in murder prosecution failed 
te tlisetose nooenmtiss) conmeetion beet enn 
failure te earry detendant before ao men: 
istrate smel othe tiakinw of confession 
mtd confession Was tet vitiated ley the 
failure. bel 
1”. Questions of validity 


Where oa 


show, guedon 


arraignment ix 
tee bts velidliftw is 


tlelay in 
question 








raised, isste of goo rensouabele teees tty for 
delay should be judiciotly determined by 
te PONCGEE NN Gtatee cedb of three peertitent facts 
Commected witty Che ehetecrtiean Itvinmes vy. 
Be Me CAC ah t820, UNS Bid G18, certio 
rari denied 2 S.%, VW Size PLS SNS 
bo Beb 668. relenriog chemo T2 S.Ct eee 
ash. 0. whe Re, Oe wet ek, Bed 

Action of United) States Commissioner 
Upon ga ceotapecoinet Mbed with Dine is perience 
facie valid. amd burden of showing in 
Validity rests tpeom  clefenedsanet .. me 
Pee Tlatdit, PROC Val lot be Posapp. die 
20. Resiew 

Where reeord oof proceeding before 
United) States Commissioner on prelim 
PMACV ONG tetthon ie tte ome fan evaston 
tise Was tet tramstnitted te elerk of dis 
triet ceourt, elistrtet ccprt) ceombel treet) terete 
pirediecisel paeel tare Chresrereed te deeeri tine 
Whether peroeeedinws fisd been tustitute t 





Withiite Piter teat tecte preriend White v. ft mm 
GC" A Bisechtees, She. Fd 8 

In view of fact that United States Com 
Mtisstieter ts eotthy a Meteeisteriah er epurest 
itelicint effiewr, Whe is nlways thoeler su 
Pervision ated direetion of Dbistriet «ant 
Chet comet teed fartscdietionm cod weetrhd, eon 
basis ef the entraerd gary eimeunstitnees 
presettecd, pevbew thefinee of Contes. ten 
er thet Qheere Was poretactele eontine for beetle 
Dae ct ere poebbees aellierr fer grmied jury 
aot, ecbecataces eof cotefiasse cored ccbeettieeae Clie ane 
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1. The power of this Court upon review of convictions in the federal 
courts is not limited to the determination of the Constitutional 
validity of such convictions. P. 340. 

2. Judicial supervision of the administration of criminal justice in the 
federal courts implies the duty of establishing and maintaining 
civilized standards of procedure and evidence. P. 340. 

3. The principles governing the admissibility of evidence in criminal 
cases in the federal courts are not restricted to those derived solely 
from the Constitution. P. 341. 

4. In the exercise of its authority over the administration of criminal 
justice in the federal courts, this Court, from its beginning, has 
formulated applicable rules of evidence; and has been guided therein 
by considerations of justice not limited to strict canons of evidentiary 
relevance. P. 341. 

5. The circumstances (detailed in the opinion) under which federal 
officers obtained incriminating statements from the defendants in 
this case, together with the flagrant disregard of Acts of Congress 
requiring that accused persons arrested by federal officers be taken 
before a United States Commissioner or other judicial officer, ren- 
dered the evidence thus obtained inadmissible in a criminal prosecu- 
tion in a federal court, and convictions resting upon such evidence 
must be set aside. P. 341. 

6. Although Congress has not explicitly forbidden the use of evidence 
so procured, yet to permit such evidence to be made the basis of a 
conviction in the federal courts would stultify the policy which Con- 
gress has enacted into law. P. 345. 

123 F. 2d 848, reversed. 


CrrTiorar!i, 316 U. S. 658, to review the affirmance of 
convictions of second-degree murder for the killing of a 
federal officer while he was engaged in the performance 
of his official duties, 18 U. S. C. § 253. 


Mr. E. B. Baker, with whom Messrs. W. H. Norvell, 
J. M.C. Townsend, and Wilkes T. Thrasher were on the 
brief, for petitioners. 
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Assistant Attorney General Berge, with whom Solicitor 
General Fahy and Messrs. Oscar A. Provost and Archibald 
Coz, and Miss Melva M. Graney were on the brief, for the 
United States. 


Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


The petitioners are under sentence of imprisonment 
for forty-five years for the murder of an officer of the 
Alcohol Tax Unit of the Bureau of Internal Revenue en- 
gaged in the performance of his official duties. (18 U.S. 
C. § 253.) They were convicted of second-degree murder 
in the District Court for the Eastern District of Tennes- 
see, and on appeal to the Circuit Court of Appeals for the 
Sixth Circuit the convictions were sustained. 123 F. 2d 
848. We brought the case here because the petition for 
certiorari presented serious questions in the administra- 
tion of federal criminal justice. 316 U.S.658. Determina- 
tion of these questions turns upon the circumstances 
relating to the admission in evidence of incriminating 
statements made by the petitioners. 

On the afternoon of Wednesday, July 31, 1940, informa- 
tion was received at the Chattanooga office of the Alcoholic 
Tax Unit that several members of the McNabb family 
were planning to sell that night whiskey on which federal 
taxes had not been paid. The McNabbs were a clan of 
Tennessee mountaineers living about twelve miles from 
Chattanooga in a section known as the McNabb Settle- 
ment. Plans were made to apprehend the McNabbs while 
actually engaged in their illicit enterprise. That evening 
four revenue agents, accompanied by the Government’s 
informers, drove to the McNabb Settlement. When they 
approached the rendezvous arranged between the Mc- 
Nabbs and the informers, the officers got out of the car. 
The informers drove on and met five of the McNabbs, of 
whom three—the twin brothers Freeman and Raymond, 
and their cousin Benjamin—are the petitioners here. 
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(The two others, Emuil and Barney McNabb, were ac- 
quitted at the direction of the trial court.) The group 
proceeded to a spot near the family cemetery where the 
liquor was hidden. While cans containing whiskey were 
being loaded into the car, one of the informers flashed a 
prearranged signal to the officers who thereupon came 
running. One of these called out, “All right, boys, federal 
officers!”, and the McNabbs took flight. 

Instead of pursuing the McNabbs, the officers began 
to empty the cans. They heard noises coming from the 
direction of the cemetery, and after a short while a large 
rock landed at their feet. An officer named Leeper ran 
into the cemetery. He looked about with his flashlight 
but discovered noone. Noticing a couple of whiskey cans 
there, he began to pour out their contents. Shortly after- 
wards the other officers heard a shot; running into the 
cemetery they found Leeper on the ground, fatally 
wounded. A few minutes later—at about ten o’clock— 
he died without having identified his assailant. A second 
shot slightly wounded another officer. A search of the 
cemetery proved futile, and the officers left. 

About three or four hours later—between one and two 
o’clock Thursday morning—federal officers went to the 
home of Freeman, Raymond, and Emuil McNabb and 
there placed them under arrest. Freeman and Raymond 
were twenty-five years old. Both had lived in the Settle- 
ment all their lives; neither had gone beyond the fourth 
grade in school; neither had ever been farther from his 
home than Jasper, twenty-one miles away. Emuil was 
twenty-two years old. He, too, had lived in the Settle- 
ment all his life, and had not gone beyond the second 
grade. 

Immediately upon arrest, Freeman, Raymond, and 
Emuil were taken directly to the Federal Building at 
Chattanooga. They were not brought before a United 
States commissioner or a judge. Instead, they were 
placed in a detention room (where there was nothing they 
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could sit or lie down on, except the floor), and kept there 
for about fourteen hours, from three o’clock Thursday 
morning until five o’clock that afternoon. They were 
given some sandwiches. They were not permitted to see 
relatives and friends who attempted to visit them. They 
had no lawyer. There is no evidence that they requested 
the assistance of counsel, or that they were told that they 
were entitled to such assistance. 

Barney McNabb, who had been arrested early Thurs- 
day morning by the local police, was handed over to the 
federal authorities about nine or ten o’clock that morn- 
ing. He was twenty-eight years old; like the other Mc- 
Nabbs he had spent his entire life in the Settlement, had 
never gone beyond Jasper, and his schooling stopped at 
the third grade. Barney was placed in a separate room 
in the Federal Building where he was questioned for a 
short period. The officers then took him to the scene of 
the killing, brought him back to the Federal Building, 
questioned him further for about an hour, and finally re- 
moved him to the county jail three blocks away. 

In the meantime, direction of the investigation had been 
assumed by H. B. Taylor, district supervisor of the Alcohol 
Tax Unit, with headquarters at Louisville, Kentucky. 
Taylor was the Government’s chief witness on the central 
issue of the admissibility of the statements made by the 
McNabbs. Arriving in Chattanooga early Thursday 
morning, he spent the day in study of the case before 
beginning his interrogation of the prisoners. Freeman. 
Raymond, and Emuil, who had been taken to the county 
jail about five o’clock Thursday afternoon, were brought 
back to the Federal Building early that evening. Accord- 
ing to Taylor, his questioning of them began at nine 
o’clock. Other officers set the hour earlier.’ 


1 Officer Burke testified that the questioning Thursday night began 
at 6 P. M., Officer Kitts, at 7 P. M., and Officer Jakes, at “possibly 
6 or 7 o'clock.” 
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Throughout the questioning, most of which was done 
by Taylor, at least six officers were present. At no time 
during its course was a lawyer or any relative or friend 
of the defendants present. Taylor began by telling “each 
of them before they were questioned that we were Gov- 
ernment officers, what we were investigating, and advised 
them that they did not have to make a statement, that 
they need not fear force, and that any statement made by 
them would be used against them, and that they need not 
answer any questions asked unless they desired to do so.” 

The men were questioned singly and together. As 
described by one of the officers, “They would be brought 
in, be questioned possibly at various times, some of them 
half an hour, or maybe an hour, or maybe two hours.” 
Taylor testified that the questioning continued until one 
o’clock in the morning, when the defendants were taken 
back to the county jail.’ 

The questioning was resumed Friday morning, probably 
sometime between nine and ten o’clock.? “They were 
brought down from the jail several times, how many I 
don’t know. They were questioned one at a time, as 
we would finish one he would be sent back and we would 
try to reconcile the facts they told, connect up the state- 
ments they made, and then we would get two of them 
together. I think at one time we probably had all five 
together trying to reconcile their statements . . . When 


* Here again Taylor's testimony is at variance with that of other 
officers. Officer Kitts estimated that the questioning Thursday night 
ended at 10 P. M., Oflicer Burke, at 11 P. M., and Officer Jakes, at 
midnight. No officer testified that the questioning that night lasted 
less than three hours. 

* Taylor testified that the McNabbs were brought back Friday morn- 
ing “probably about nine or nine-thirty.” None of the other officers 
could recall the exact time. Officer Burke thought “it must have been 
after nine o'clock,” while Officer Jakes guessed that it was “some- 
where around ten or eleven o’clock in the morning.” 
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I knew the truth I told the defendants what I knew. I 
never called them damned liars, but I did say they were 
lying to me. . . . It would be impossible to tell all the 
motions I made with my hands during the two days of 
questioning, however, I didn’t threaten anyone. None of 
the officers were prejudiced towards these defendants nor 
bitter toward them. We were only trying to find out who 
killed our fellow officer.” 

Benjamin McNabb, the third of the petitioners, came 
to the office of the Alcohol Tax Unit about eight or nine 
o’clock Friday morning and voluntarily surrendered. 
Benjamin was twenty years old, had never been arrested 
before, had lived in the McNabb Settlement all his life, 
and had not got beyond the fourth grade in school. He 
told the officers that he had heard that they were looking 
for him but that he was entirely innocent of any con- 
nection with the crime. The officers made him take his 
clothes off for a few minutes because, so he testified, “they 
wanted to look at me. This scared me pretty much.” ‘ 
He was not taken before a United States Commissioner 
ora judge. Instead, the officers questioned him for about 
five or six hours. When finally in the afternoon he was 
confronted with the statement that the others accused 
him of having fired both shots, Benjamin said, “If they 
are going to accuse me of that, I will tell the whole truth; 
you may get your pencil and paper and write it down.” 
He then confessed that he had fired the first shot, but 
denied that he had also fired the second. 

Because there were “certain discrepancies in their 
stories, and we were anxious to straighten them out,” the 


‘Taylor testified that the reason for having Benjamin remove his 
clothes was that “I was informed that he had gotten an injury running 
through the woods or that he had been hit by a stray shot. We didn’t 


know whether or not this was true, and asked him to take his clothes 
off in order to examine him and find out.” 
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defendants were brought to the Federal Building from 
the jail between nine and ten o’clock Friday night. They 
were again questioned, sometimes separately, sometimes 
together. Taylor testified that “We had Freeman Mc- 
Nabb on the night of the second [Friday] for about three 
and one-half hours. I don’t remember the time but I re- 
member him particularly because he certainly was hard to 
get anything out of. He would admit he lied before, and 
then tell it all over again. I knew some of the things about 
the whole truth and it took about three and one-half hours 
before he would say it was the truth, and I finally got him 
to tell a story which he said was true and which certainly 
fit better with the physical facts and circumstances than 
any other story he had told. It took me three and one- 
half hours to get a story that was satisfactory or that I be- 
lieved was nearer the truth than when we started.” 

The questioning of the defendants continued until about 
two o’clock Saturday morning, when the officers finally 
“got all the discrepancies straightened out.” Benjamin 
did not change his story that he had fired only the first 
shot. Freeman and Raymond admitted that they were 
present when the shooting occurred, but denied Benja- 
min’s charge that they had urged him to shoot. Barney 
and Emuil, who were acquitted at the direction of the trial 
court, made no incriminating admissions. 


Concededly, the admissions made by Freeman, Ray- 
mond and Benjamin constituted the crux of the Govern- 
ment’s case against them, and the convictions cannot 
stand if such evidence be excluded. Accordingly, the 
question for our decision is whether these incriminating 
statements, made under the circumstances we have sum- 
marized,° were properly admitted. Relying upon the 


® To determine the admissibility of the statements secured from the 
defendants while they were in the custody of the federal officers, the 
trial court conducted a preliminary examination in the absence of 
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guarantees of the Fifth Amendment that no person “shall 
be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, with- 
out due process of law,” the petitioners contend that the 
Constitution itself forbade the use of this evidence against 
them. The Government counters by urging that the 
Constitution proscribes only “involuntary” confessions, 
and that judged by appropriate criteria of “voluntariness” 
the petitioners’ admissions were voluntary and hence 
admissible. 


It is true, as the petitioners assert, that a conviction in 
the federal courts, the foundation of which is evidence ob- 
tained in disregard of liberties deemed fundamental by 
the Constitution, cannot stand. Boyd vy. United States, 
116 U. S. 616; Weeks v. United States, 232 U. S. 383; 
Gouled v. United States, 255 U. S. 298; Amos v. United 
States, 255 U.S. 313; Agnello v. United States, 269 U. S. 
20; Byars v. United States, 273 U.S. 28; Grau v. United 


the jury. After hearing the evidence (consisting principally of the 
testimony of the defendants and the officers), the court concluded 
that the statements were admissible. An exception to this ruling was 
taken. When the jury was recalled, the witnesses for the Government 
repeated their testimony. The defendants rested upon their claim 
that the trial court erred in admitting these statements, and stood 
on their constitutional right not to take the witness stand before the 
jury. At the conclusion of the Government’s case the defendants 
moved to exclude from the consideration of the jury the evidence relat- 
ing to the admissions made by them. This motion was denied. The 
motion was renewed at the conclusion of the defendants’ case, and 
again was denied. The court charged the jury that the defendants’ 
admissions should be disregarded if found to have been involuntarily 
made. The issue of law which was decided by the trial court in ad- 
mitting the statements made by the petitioners did not become, 
therefore, a question of fact foreclosed by the jury’s general verdict 
of guilty. Under these circumstances we have treated as facts only 
the testimony offered on behalf of the Government and so much of 
the petitioners’ evidence as is neither contradicted by nor inconsistent 
with that of the Government. 
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States, 287 U.S. 124. And this Court has, on Constitu- 
tional grounds, set aside convictions, both in the federal 
and state courts, which were based upon confessions “se- 
cured by protracted and repeated questioning of ignorant 
and untutored persons, in whose minds the power of offi- 
cers was greatly magnified,” Lisenba v. California, 314 
U.S. 219, 239-40, or “who have been unlawfully held in- 
communicado without advice of friends or counsel,” 
Ward v. Texas, 316 U. S. 547, 555, and see Brown v. Mis- 
sissippi, 297 U.S. 278; Chambers v. Florida, 309 U.S. 227; 
Canty v. Alabama, 309 U. 8. 629; White v. Texas, 310 
U. S. 5380; Lomaz v. Texas, 313 U. 8. 544; Vernon v. Ala- 
bama, 313 U.S. 547. 

In the view we take of the case, however, it becomes 
unnecessary to reach the Constitutional issue pressed 
upon us. For, while the power of this Court to undo con- 
victions in state courts is limited to the enforcement of 
those “fundamental principles of liberty and justice,” 
Hebert v. Louisiana, 272 U.S. 312, 316, which are secured 
by the Fourteenth Amendment, the scope of our review- 
ing power over convictions brought here from the federal 
courts is not confined to ascertainment of Constitutional 
validity. Judicial supervision of the administration of 
criminal justice in the federal courts implies the duty of 
establishing and maintaining civilized standards of pro- 
cedure and evidence. Such standards are not satisfied 
merely by observance of those minimal historic safeguards 
for securing trial by reason which are summarized as “due 
process of law” and below which we reach what is really 
trial by force. Moreover, review by this Court of state 
action expressing its notion of what will best further its 
own security in the administration of criminal justice 
demands appropriate respect for the deliberative judg- 
ment of a state in so basic an exercise of its jurisdiction. 
Considerations of large policy in making the necessary 
accommodations in our federal system are wholly irrele- 








CONFESSIONS AND POLICE DETENTION 249 


332 Opinion of the Court. 


vant to the formulation and application of proper stand- 
ards for the enforcement of the federal criminal law in 
the federal courts. 

The principles governing the admissibility of evidence 
in federal criminal trials have not been restricted, there- 
fore, to those derived solely from the Constitution. In 
the exercise of its supervisory authority over the admin- 
istration of criminal justice in the federal courts, see 
Nardone v. United States, 308 U. S. 338, 341-42, this 
Court has, from the very beginning of its history, formu- 
lated rules of evidence to be applied in federal criminal 
prosecutions. E. g., Ex parte Bollman & Swartwout, 4 
Cranch 75, 130-31; United States v. Palmer, 3 Wheat. 
610, 643-44; United States v. Furlong, 5 Wheat. 184, 199; 
United States v. Gooding, 12 Wheat. 460, 468-70; United 
States v. Wood, 14 Pet. 430; United States v. Murphy, 
16 Pet. 203; Funk v. United States, 290 U.S. 371; Wolfle 
v. United States, 291 U.S. 7; see 1 Wigmore on Evidence 
(3d ed. 1940) pp. 170-97; Note, 47 Harv. L. Rev. 853.° 
And in formulating such rules of evidence for federal 
criminal trials the Court has been guided by considera- 
tions of justice not limited to the strict canons of eviden- 
tiary relevance. 

Quite apart from the Constitution, therefore, we are 
constrained to hold that the evidence elicited from the 
petitioners in the circumstances disclosed here must be 
excluded. For in their treatment of the petitioners the 
arresting officers assumed functions which Congress has 


*The function of formulating rules of evidence in areas not gov- 
erned by statute has always been one of the chief concerns of courts: 
“The rules of evidence on which we practise today have mostly grown 
up at the hands of the judges; and, except as they may be really 
something more than rules of evidence, they may, in the main, prop- 
erly enough be left to them to be modified and reshaped.” J. B. 
Thayer, A Preliminary Treatise on Evidence at the Common Law 
(1898) pp. 530-31. 
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explicitly denied them. They subjected the accused to 
the pressures of a procedure which is wholly incompatible 
with the vital but very restricted duties of the investi- 
gating and arresting officers of the Government and which 
tends to undermine the integrity of the criminal pro- 
ceeding. Congress has explicitly commanded that “It 
shall be the duty of the marshal, his deputy, or other 
officer, who may arrest a person charged with any crime 
or offense, to take the defendant before the nearest United 
States commissioner or the nearest judicial officer having 
jurisdiction under existing laws for a hearing, commit- 
ment, or taking bail for trial...” 18 U.S. C. § 595. 
Similarly, the Act of June 18, 1934, c. 595, 48 Stat. 1008, 
5 U.S.C. § 300a, authorizing officers of the Federal Bureau 
of Investigation to make arrests, requires that “the person 
arrested shall be immediately taken before a committing 
officer.” Compare also the Act of March 1, 1879, c. 125, 
20 Stat. 327, 341, 18 U. S. C. § 593, which provides that 
when arrests are made of persons in the act of operating an 
illicit distillery, the arrested persons shall be taken forth- 
with before some judicial officer residing in the county 
where the arrests were made, or if none, in the county 
nearest to the place of arrest. Similar legislation, re- 
quiring that arrested persons be promptly taken before 
a@ committing authority, appears on the statute books of 
nearly all the states.’ 


* Alabama—Code, 1940, Tit. 15, §160; Arizona—Code, 1939, 
§§ 44-107, 44-140, 44-141; Arkansas—Digest of Statutes, 1937, 
§§ 3729, 3731; California—Penal Code, 1941, §§ 821-29, 847-49; 
Colorado—Statutes, 1935, c. 48, §428; Connecticut—Gen. Stats., 
1930, § 239; Delaware—Rev. Code, 1935, §§ 4456, 5173; District of 
Columbia—Code, 1940, §§ 4-140, 23-301; Florida—Statutes, 1941, 
§§ 901.06, 901.23; Georgia—Code, 1933, $§ 27-210, 27-212; Idaho— 
Code, 1932, §§ 19-515, 19-518, 19-614, 19-615; Illinois—Rev. Stats., 
1941, c. 38, §§ 655, 660; Indiana—Baldwin’s Stats. Ann., 1934, § 11484; 
Towa—Code, 1939, §§ 13478, 13481, 13486, 13488; Kansas—Gen. Stata., 
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The purpose of this impressively pervasive requirement 
of criminal procedure is plain. A democratic society, in 
which respect for the dignity of all men is central, natu- 
rally guards against the misuse of the law enforcement 
process. Zeal in tracking down crime is not in itself an 
assurance of soberness of judgment. Disinterestedness in 
law enforcement does not alone prevent disregard of cher- 
ished liberties. Experience has therefore counseled that 
safeguards must be provided against the dangers of the 
overzealous as well as the despotic. The awful instru- 
ments of the criminal law cannot be entrusted to a single 
functionary. The complicated process of criminal justice 
is therefore divided into different parts, responsibility for 
which is separately vested in the various participants upon 
whom the criminal law relies for its vindication. Legisla- 


1935, § 62-610; Kentucky—Code, 1938, §§ 45-46; Louisiana—Code of 
Criminal Procedure, 1932, §§ 66, 79, 80; Maine—Rev. Stats., 1930, c. 
145, §9; Massachusetts—Gen. Laws, 1932, c. 276, §§ 22, 29, 34; 
Michigan—Stats. Ann., 1938, §§ 28.863, 28.872, 28.873, 28.885; Minne- 
sota—Mason’s Stats., 1927, c. 104, §§ 10575, 10581; Mississippi—Code, 
1930, c. 21, § 1230; Missouri—Rev. Stats., 1939, §§ 3862, 3883; Mon- 
tana—Rev. Code, 1935, §§ 11731, 11739-40; Nebraska—Comp. Stats., 
1929, § 29-412; Nevada—Comp. Laws, 1929, §§ 1074448, 10762-64; 
New Hampshire—Pub. Laws, 1926, c. 364, §13; New Jersey—Rev. 
Stats., 1937, § 2:216-9; New York—Code of Criminal Procedure, 1939, 
§§ 158-59, 165, 185; North Carolina—Code, 1939, §§ 4528, 4548; North 
Dakota—Comp. Laws, 1913, §§ 10543, 10548, 10576, 10578; Ohio— 
Throckmorton’s Code, 1940, §§ 13432-3, 13432-4; Oklahoma— 
Statutes, 1941, Tit. 22, §§ 176-77, 181, 205; Oregon—Code, 1930, 
§§ 13-2117, 13-2201; Pennsylvania—Purdon’s Stats. Ann., Perm. ed., 
Tit. 19, §§ 3, 4; Rhode Island—Gen. Laws 1938, c. 625, § 68; South 
Carolina—Code, 1942, §§907, 920; South Dakota—Code, 1939, 
§§ 34.1608, 34.1619-24; Tennessee—Michie’s Code, 1938, §§ 11515, 
21544; Texas—Code of Criminal Procedure, ‘£936, Arts. 233-35; 
Utah—Rev. Stats., 1933, §§ 105-4-4, 105-4-5, 103-26-51; Virginia— 
Code, 1942, §§ 4826, 48272; Washington—Rev. Stats., 1932, § 1949; 
West Virginia—Code, 1937, §6150; Wisconsin—Statutes, 1941, 
§ 361.08; Wyoming—Rev. Stats., 1931, §§ 33-108, 33-110, 33-115. 
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tion such as this, requiring that the police must with 
reasonable promptness show legal cause for detaining 
arrested persons, constitutes an important safeguard— 
not only in assuring protection for the innocent but also in 
securing conviction of the guilty by methods that com- 
mend themselves to a progressive and self-confident so- 
ciety. For this procedural requirement checks resort to 
those reprehensible practices known as the “third degree” 
which, though universally rejected as indefensible, still 
find their way into use. It aims to avoid all the evil impli- 
cations of secret interrogation of persons accused of crime. 
It reficcts not a sentimental but a sturdy view of law en- 
foreement. It outlaws easy but self-defeating ways in 
which brutality is substituted for brains as an instrument 
of crime detection.* A statute carrying such purposes is 
expressive of a general legislative policy to which courts 
should not be heedless when appropriate situations call 
for its application. 

The circumstances in which the statements admitted 
in evidence against the petitioners were secured reveal a 
plain disregard of the duty enjoined by Congress upon fed- 
eral law officers. Freeman and Raymond McNabb werc 
arrested in the middle of the night at their home. In- 
stead of being brought before a United States commis- 
sioner or a judicial officer, as the law requires, in order to 
determine the sufficiency of the justification for their de- 





* “During the discussions which took place on the Indian Code of 
Criminal Procedure in 1872 some observations were made on the 
reasons which occasionally lead native police officers to apply torture 
to prisoners. An experienced civil officer observed, “There is a great 
deal of laziness in it. It is far pleasanter to sit comfortably in the 
shade rubbing red pepper into a poor devil’s eyes than to go about 
in the sun hunting up evidence.’ This was a new view to me, but I 
have no doubt of its truth.” Sir James Fitzjames Stephen, A History 
of the Criminal Law of Engl:nd (1883), vol. 1, p. 442 note. Compare 
$§ 25 and 26 of the Indian Evidence Act (1872). 
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tention, they were put in a barren cell and kept there for 
fourteen hours. For two days they were subjected to un- 
remitting questioning by numerous officers. Benjamin’s 
confession was secured by detaining him unlawfully and 
questioning him continuously for five or six hours. The 
MeNabbs had to submit to all this without the aid of 
friends or the benefit of counsel. The record leaves no 
room for doubt that the questioning of the petitioners 
took place while they were in the custody of the arresting 
officers and before any order of commitment was made. 
Plainly, a conviction resting on evidence secured through 
such a flagrant disregard of the procedure which Congress 
has commanded cannot be allowed to stand without mak- 
ing the courts themselves accomplices in willful disobedi- 
ence of law. Congress has not explicitly forbidden the 
use of evidence so procured. But to permit such evidence 
to be made the basis of a conviction in the federal courts 


would stultify the policy which Congress has enacted into 
law. 

Unlike England, where the Judges of the King’s Bench 
have prescribed rules for the interrogation of prisoners 
while in the custody of police officers, we have no specific 


®In 1912 the Judges of the King’s Bench, at the request of the Home 
Secretary, issued rules for the guidance of police officers. See Rez v. 
Voisin, L. R. [1918] 1 K. B. 531, 539. These rules were amended in 
1918, and in 1930 a circular was issucd by the Home Office, with the 
approval of the Judges, in order to clear up difficulties in their con- 
struction. 6 Police Journal (1933) 352-56, containing the texts of 
the Judge’s Rules and the Circular. See Report of the Royal Com- 
mission on Police Powers and Procedure (1929) Cmd. 3297. Although 
the Rules do not have the force of law, Rez v. Voisin, supra, the Eng- 
lish courts insist that they be strictly observed before admitting 
statements made by accused persons while in the custody of the police. 
See 1 Taylor on Evidence (12th ed. 1931), pp. 556-62; “Questioning 
an Accused Person,” 92 Justice of the Peace and Local Government 
Review 743, 758 (1928); Keedy, Preliminary Examination of Accused 
Persons in England, 73 Proceedings of American Philosophical Society 
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provisions of law governing federal law enforcerfent offi- 
cers in procuring evidence from persons held in custody. 
But the absence of specific restraints going beyond the 
legislation to which we have referred does not imply that 
the circumstances under which evidence was secured are 
irrelevant in ascertaining its admissibility. The mere fact 
that a confession was made while in the custody of the 
police does not render it inadmissible. Compare Hopt v. 
Utah, 110 U.S. 574; Sparf v. United States, 156 U.S. 51, 
55; United States ex rel. Bilokumsky v. Tod, 263 U. S. 
149, 157; Wan v. United States, 266 U. S. 1, 14. But 
where in the course of a criminal trial in the federal courts 
it appears that evidence has been obtained in such viola- 
tion of legal rights as this case discloses, it is the duty 
of the trial court to entertain a motion for the exclusion 
of such evidence and to hold a hearing, as was done here, 
to determine whether such motion should be granted or 
denied. Cf. Gouled v. United States, 255 U.S. 298, 312- 
13; Amos v. United States, 255 U. S. 313; Nardone v. 
United States, 308 U.S. 338, 341-42. The interruption of 
the trial for this purpose should be no longer than is 
required for a competent determination of the substan- 
tiality of the motion. As was observed in the Nardone 
case, supra, “The civilized conduct of criminal trials can- 
not be confined within mechanical rules. It necessarily 
demands the authority of limited direction entrusted to 
the judge presiding in federal trials, including a well- 
established range of judicial discretion, subject to appro- 
priate review on appeal, in ruling upon preliminary ques- 
tions of fact. Such a system as ours must, within the 


103 (1934). For a dramatic illustration of the English attitude to- 
wards interrogation of arrested persons by the police, see Inquiry in 
Regard to the Interrogation by the Police of Miss Savidge (1928), 
Cmd. 3147. 
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limits here indicated, rely on the learning, good sense, 
fairness and courage of federal trial judges.” 308 U.S. at 
342. } 

In holding that the petitioners’ admissions were im- 
properly received in evidence against them, and that hav- 
ing been based on this evidence their convictions cannot 
stand, we confine ourselves to our limited function as the 
court of ultimate review of the standards formulated and 
applied by federal courts in the trial of criminal cases. We 
are not concerned with law enforcement practices except 
in so far as courts themselves become instruments of law 
enforcement. We hold only that a decent regard for the 
duty of courts as agencies of justice and custodians of 
liberty forbids that men should be convicted upon evi- 
dence secured under the circumstances revealed here. In 
so doing, we respect the policy which underlies Congres- 
sional legislation. The history of liberty has largely been 
the history of observance of procedural safeguards. And 
the effective administration of criminal justice hardly re- 
quires disregard of fair procedures imposed by law. 


Reversed. 


Mr. Justice RutTLepGE took no part in the considera- 
tion or decision of this case. 


Mr. Justice REEp, dissenting: 


I find myself unable to agree with the opinion of the 
Court in this case. An officer of the United States was 
killed while in the performance of his duties. From the 
circumstances detailed in the Court’s opinion, there was 
obvious reason to suspect that the petitioners here were 
implicated in firing the fatal shot from the dark. The 
arrests followed. As the guilty parties were known only 
to the McNabbs who took part in the assault at the bury- 
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ing ground, it was natural and proper that the officers 
would question them as to their actions." 

The cases just cited show that statements made while 
under interrogation may be used at a trial if it may fairly 
be said that the information was given voluntarily. A 
frank and free confession of crime by the culprit affords 
testimony of the highest credibility and of a character 
which may be verified easily. Equally frank responses 
to officers by innocent people arrested under misappre- 
hension give the best basis for prompt discharge from 
custody. The realization of the convincing quality of a 
confession tempts officials to press suspects unduly for 
such statements. To guard accused persons against the 
danger of being forced to confess, the law admits confes- 
sions of guilt only when they are voluntarily made. 
While the connotation of voluntary is indefinite, it affords 
an understandable label under which can be readily classi- 
fied the various acts of terrorism, promises, trickery and 
threats which have led this and other courts to refuse 
admission as evidence to confessions.? The cases cited 
in the Court’s opinion show the broad coverage of this 
rule of law. Through it those coerced into confession 
have found a ready defense from injustice. 

Were the Court today saying mercly that in its judg- 
ment the confessions of the McNabbs were not voluntary, 
there would be no occasion for this single protest. A no- 
tation of dissent would suffice. The opinion, however, 
does more. Involuntary confessions are not constitu- 


1 Hopt v. Utah, 110 U. 8. 574, 584; Sporf and Hansen v. United 
States, 156 U. 8. 51, 55; Pierce v. United States, 160 U. 8. 355; 
Wilson v. United States, 162 U. 8. 613, 623; cf. Bilokumsky v. Tod, 
263 U.S. 149, 157. 

2“In short, the true test of admissibility is that the confession is 
made freely, voluntarily and without compulsion or inducement of any 
sort.” Wilson v. United States, 162 U.S. 613, 623; Lisenba v. Cali- 
fornia, 314 U. 8. 219, 239. 
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tionally admissible because violative of the provision of 
self-incrimination in the Bill of Rights. Now the Court 
leaves undecided whether the present confessions are 
voluntary or involuntary and declares that the confes- 
sions must be excluded because in addition to questioning 
the petitioners, the arresting officers failed promptly to 
take them before a committing magistrate. The Court 
finds a basis for the declaration of this new rule of evi- 
dence in its supervisory authority over the administra- 
tion of criminal justice. I question whether this offers 
to the trial courts and the peace officers a rule of admis- 
sibility as clear as the test of the voluntary character of 
the confession. I am opposed to broadening the possi- 
bilities of defendants escaping punishment by these more 
rigorous technical requirements in the administration of 
justice. If these confessions are otherwise voluntary, civ- 
ilized standards, in my opinion, are not advanced by set- 
ting aside these judgments because of acts of omission 
which are not shown to have tended toward coercing the 
admissions. 

Our police officers occasionally overstep legal bounds. 
This record does not show when the petitioners were taken 
before a committing magistrate. No point was made of 
the failure to commit by defendant or counsel. No op- 
portunity was given to the officers to explain. Objection 
to the introduction of the confessions was made only on 
the ground that they were obtained through coercion. 
This was determined against the accused both by the 
court, when it appraised the fact as to the voluntary char- 
acter of the confessions preliminarily to determining the 
legal question of their admissibility, and by the jury. The 
court saw and heard witnesses for the prosecution and the 
defense. The defendants did not take the stand before 
the jury. The uncontradicted evidence does not require 
a different conclusion. The officers of the Alcohol Tax 
Unit should not be disciplined by overturning this 
conviction. 
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UNITED STATES v. MITCHELL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA. 


Nos. 514 and 515. Argued March 27, 1944—Decided April 24, 1944. 


1. Promptly and spontaneously after a housebreaking suspect had 
been taken into custody by police officers and had arrived at the 
police station, he admitted his guilt and consented to the officers’ re- 
covering stolen property from his home. Held that the admission 
of guilt and the property thus recovered were admissible in evidence 
in a criminal prosecution in a federal court, and that the admissibility 
of the evidence was not affected by the subsequent illegal detention 
of the suspect for cight days before arraignment. McNabb v. United 
States, 318 U.S. 332, distinguished. P. 69. 

2. The power of this Court to establish rules governing the admissibility 
of evidence in the federal courts is not to be used to discipline law 
enforcement officers. P. 70. 

138 F. 2d 426, reversed. 


CERTIORARI, 321 U. S. 756, to review reversals, in two 
cases, of convictions of housebreaking and larceny. 


Solicitor General Fahy, with whom Assistant Attorney 
General Tom C. Clark, and Messrs. Robert S. Erdahl, Paul 
A. Freund, and.Jesse Climenko were on the brief, for the 
United States. 


Mr. James J. Laughlin for respondent. 


Mr. JusTICE FRAN KFURTER delivered the opinion of the 
Court. 


Under each of two indictments for housebreaking and 
larceny, the defendant Mitchell was separately tried and 
convicted, but his convictions were reversed by the Court 
of Appeals, 138 F. 2d 426, solely on the ground that the 
admission of testimony of Mitchell’s oral confessions and 
of stolen property secured from his home through his 
consent. was barred by our decision in McNabb v. United 
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States, 318 U.S. 332. In view of the importance to federal 
criminal justice of proper application of the McNabb 
doctrine, we brought the case here. 

Practically the whole body of the law of evidence gov- 
erning criminal trials in the federal courts has been judge- 
made. See United States v. Reid, 12 How. 361, and Funk 
v. United States, 290 U.S. 371. Naturally these eviden- 
tiary rules have not remained unchanged. They have 
adapted themselves to progressive notions of relevance in 
the pursuit of truth through adversary litigation, and 
have reflected dominant conceptions of standards appro- 
priate for the effective and civilized administration of 
law. As this Court when making a new départure in this 
field took occasion to say a decade ago, “The public policy 
of one generation may not, under changed conditions, be 
the public policy of another.” Funk. y. United States, 
supra at 381. The M{cNabb decision was merely another 
expression of this historic tradition, whereby rules of evi- 
dence for criminal trials in the federal courts are made a 
part of living law and not treated as a mere collection of 
wooden rules in a game. 

That case respected the policy underlying enactments 
of Congress as well as that of a massive body of state 
legislation which, whatever may be the minor variations 
of language, require that arresting officers shall with 
reasonable promptness bring arrested persons before a 
committing authority. Such legislation, we said in the 
McNabb case, “constitutes an important safeguard—not 
only in assuring protection for the innocent but also in 
securing conviction of the guilty by-methods that com- 
mend themselves to a progressive and self-confident so- 
ciety. Tor this procedural requirement checks resort to 
those reprehensible practices known as the ‘third degree’ 
which, though universally rejected as indefensible, still 
find their way into use. It aims to avoid all the evil im- 
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plications of secret interrogation of persons accused of 
crime. It reflects not a sentimental but a sturdy view of 
law enforcement. It outlaws easy but self-defeating ways 
in which brutality is substituted for brains as an instru- 
ment of crime detection. A statute carrying such pur- 
poses is expressive of a general legislative policy to which 
courts should not be heedless when appropriate situations 
call for its application.” 318 U.S. at 344. 

In the circumstances of the McNabb case we found such 
an appropriate situation, in that the defendants were ille- 
gally detained under aggravating circumstances: one of 
them was subjected to unremitting questioning by half a 
dozen police officers for five or six hours and the other two 
for two days. We held that “a conviction resting on evi- 
dence secured through such a flagrant disregard of the 
procedure which Congress has commanded cannot be 
allowed to stand without making the courts themselves 
accomplices in willful disobedience of law. Congress has 
not explicitly forbidden the use of evidence so procured. 
But to permit such evidence to be made the basis of a 
conviction in the federal courts would stultify the policy 
which Congress has enacted into law.” 318 U.S. at 345. 
For like reasons it was held in the Nardone case that where 
wiretapping is prohibited by Congress the fruits of illegal 
wiretapping constitute illicit evidence and are therefore 
inadmissible. Nardone v. United States, 302 U. S. 379; 
308 U.S. 338. Inexcusable detention for the purpose of 
illegally extracting evidence from an accused, and the 
successful extraction of such inculpatory statements by 
continuous questioning for many hours under psycho- 
logical pressure, were the decisive features in the Af{cNabb 
ease which led us to rule that a conviction on such evidence 
could not stand. 

We are dealing with the admissibility of evidence in 
criminal trials in the federal courts. Review by this 
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Court of state convictions presents a very different situa- 
tion, confined as it is within very narrow limits. Our 
sole authority is to ascertain whether that which a state 
court permitted violated the basic safeguards of the 
Fourteenth Amendment. Therefore, in cases coming 
from the state courts in matters of this sort, we are con- 
cerned solely with determining whether a confession is 
the result of torture, physical or psychological, and not the 
offspring of reasoned choice. How difficult and often 
elusive an inquiry this implies, our decisions make mani- 
fest. And for the important relation between illegal in- 
communicado detention and “third-degree” practices, sec 
IV, Report, National Commission on Law Observance and 
Enforcement (better known as the Wickersham Commis- 
sion) (1931) pp. 4, 35 et seq., 152; and the debates in the 
House of Commons on the Savidge case, 217 H. C. Deb. 
(5th ser. 1928) pp. 1216—1220,1303-1339, 1921-1931, and 
Inquiry in Regard to the Interrogation by the Police of 
Miss Savidge, Cmd. 3147 (1928); Report of the Royal 
Commission on Police Powers and Procedure, Cmd. 3297 
(1929). But under the duty of formulating rules of evi- 
dence for federal prosecutions, we are not confined to the 
constitutional question of ascertaining when a confession 
comes of a free choice and when it is extorted by force, 
however subtly applied. See United States v. Oppen- 
heimer, 242 U. S. 85, 88. The McNabb decision was an 
exercise of our duty to formulate policy appropriate for 
criminal trials in the federal courts. We adhere to that 
decision and to the views on which it was based. (For 
cases in which applications of the McNabb doctrine by 
circuit courts of appeals were left unchallenged by the 
Government, see United States v. Haupt, 136 F. 2d 661; 
Gros v. United States, 136 F. 2d 878; Runnels v. United 
States, 138 F. 2d 346.) 
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But the foundations for application of the McNabb 
doctrine are here totally lacking. Unlike the situation 
in other countries, see, for instance, §§ 25 and 26 of the 
Indian Evidence Act, 1872,’ under the prevailing Ameri- 
can criminal procedure, as was pointed out in the McNabb 
case, “The mere fact that a confession was made while in 
the custody of the police does not render it inadmissible.” 
318 U.S. at 346. Under the circumstances of this case, 
the trial courts were quite right in admitting, for the 
juries’ judgment, the testimony relating to Mitchell’s 
oral confessions as well as the property recovered as a 
result of his consent to a search of hishome. As the issues 
come before us the facts are not in dispute and are quickly 
told. 

In August and early October 1942, two houses in the 
District of Columbia were broken into and from each 
property was stolen. The trail of police investigation led 
to Mitchell who was taken into custody at his home at 7 
o’clock in the evening on Monday, October 12, 1942, and 
driven by two police officers to the precinct station. 
Within a few minutes of his arrival at the police station, 
Mitchell admitted guilt, told the officers of various items 
of stolen property to be found in his home and consented 
to their going to his home to recover the property? It is 


1§ 25: “No confession made to a Police officer, shall be proved as 
against a person accused of any offence.” 

§ 26: “No confession made by any person whilst he is in the custody 
of a Police officer, unless it be made in the immediate presence of a 
Magistrate, shall be proved as against such person.” 

2 In both eases Mitchell denied the testimony of the officers that he 
had in fact made prompt and spontancous confession and consent to 
the search of his home, and on the basis of such denial motions were 
made to exclude the evidence. The trial judges ruled that whether 
these statements were in fact made in the circumstances narrated 
were questions of fact for the jurics, As such they were left to the 
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these admissions and that property which supported the 
convictions, and which were deemed by the court below 
to have been inadmissible. Obviously the circumstances 
of disclosure by Mitchell are wholly different from those 
which brought about the disclosures by the McNabbs. 
Here there was no disclosure induced by illegal deten- 
tion, no evidence was obtained in violation of any legal 
rights, but instead the consent to a search of his home, the 
prompt acknowledgement by an.accused of his guilt, and 
the subsequent rueing apparently of such spontaneous 
cooperation and concession of guilt. 

But the circumstances of legality attending the making 
of these oral statements are nullified, it is suggested, by 
what followed. For not until eight days after the state- 
ments were made was Mitchell arraigned before a com- 
mitting magistrate. Undoubtedly his detention during 
this period was illegal. The police explanation of this 
illegality is that Mitchell was kept in such custody with- 
out protest through a desire to aid the police in clearing 
up thirty housebreakings, the booty from which was found 
in hishome. Illegality is illegality, and officers of the law 
should deem themselves special guardians of the law. But 
in any event, the illegality of Mitchell’s detention does 
not retroactively change the circumstances under which 
he made the disclosures. These, we have seen, were not 
elicited through illegality. Their admission, therefore, 
would not be use by the Government of the fruits of 
wrongdoing by its officers. Being relevant, they could be 
excluded only as a punitive measure against unrelated 
wrongdoing by the police. Our duty in shaping rules of 
evidence relates to the propriety of admitting evidence. 


juries, and we here accept. their verdict as did the court below. Mit- 
chell, it must be emphasized, merely denied that he made these state- 
ments and so did not contest the time of making them. While at 
the trial there was a claim by Mitchell that he was abused by the 
police officers, in the state of the record that issue is not here, 
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This power is not to be used as an indirect mode of 
disciplining misconduct. 
Judgment reversed. 


Mr. Justice Doucuas and Mr. Justice RUTLEDGE con- 
cur in the result. 


Mr. Justice BuAck dissents. 


Mr. Justice REEp: 


As I understand McNabb v. United States, 318 U. 5. 
332, as explained by the Court’s opinion of today, the 
McNabb rule is that where there has been illegal detention 
of a prisoner, joined with other circumstances which are 
deemed by this Court to be contrary to proper conduct of 
federal prosecutions, the confession will not be admitted. 
Further, this refusal of admission is required even though 
the detention plus the conduct do not together amount 
to duress or coercion. If the above understanding is cor- 
rect, it is for me a desirable modification of the McNabb 
case. 

However, even as explained I do not agrce that the 
rule works a wise change in federal procedure. 

In my view detention without commitment is only one 
factor for consideration in reaching a conclusion as to 
whether or not a confession is voluntary. The juristic 
theory under which a confession should be admitted or 
barred is bottomed on the testimonial trustworthiness of 
the confession. If the confession is freely made without 
inducement or menace, it is admissible. If otherwise 
made, it is not, for if brought about by false promises or 
real threats, it has no weight as proper proof of guilt. 
Wan v. United States, 266 U.S. 1, 14; Wilson v. United 
States, 162 U. S. 613, 622; 3 Wigmore Evidence (1940 
Ed.) § 882. 

As the present record shows no evidence of such coercion, 
I concur in the result. 
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UPSHAW v. UNITED STATES. 


CERTIORARI TO THE UNITED STATES COURT.OF APPEALS FOR 
| THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 98. Argued November 12, 1948.—Decided December 13, 1948. 


Arrested on suspicion without a warrant, petitioner confessed 30 
hours later, while being held without having. been tuken before 
a committing magistrate as required by Rule 5 (a) of the Federal 
Rules of Criminal Procedure. The only reason given by the 
arresting officer for the delay in his arraignment was that there 
was not enough evidence to hold him and the police wished to 
question him further. At his trial in a federal court, the con- 
fesxion wax admitted in evidence over his objection and the jury 
found that it was voluntary. Held: The confession was inadmis- 
sible and a conviction based thereon ix reversed. MeNabb vy. 
United States, 318 U. 8. 332, followed. United States v. Mitchell, 
322 U.S. 65, distinguished. Pp. 410-414. 

83 U.S. App. 1D. C. 207, 168 F. 2d 167, reversed. 


Petitioner was convicted of grand larceny in a federal 
district court. The Court of Appeals affirmed. 83 U.S. 
App. D. C. 207, 168 F. 2d 167. This Court granted 
certiorari. 334 U.S. 842. Reversed, p. 414. 


Joel D. Blackwell argued the cause for petitioner. 
With him on the brief was James T. Wright. 


Robert S. Erdahl argued the cause for the United 
States. With him on the brief were Solicitor General 
Perlman and Beatrice Rosenberg. 


Mr. Justice Buack delivered the opinion of the Court. 


The petitioner was convicted of grand larceny in the 
United States District Court for the District of Columbia 
and sentenced to serve sixteen months to four years in 
prison. Pre-trial confessions of guilt without which peti- 
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tioner could not have been convicted ' were admitted in 
evidence against his objection that they had been illegally 
obtained. The confessions had been made during a 30- 
hour period while petitioner was held a prisoner after 
the police had arrested him on suspicion and without a 
warrant. 

Petitioner's objection to the admissibility of the con- 
fessions rested on Rule 5 (a) of the Federal Rules of 
Criminal Procedure and our holding in McNabb v. United 
States, 318 U. S. 332. Rule 5(a) provides that “An 
officer making an arrest . . . shall take the arrested per- 
son without unnecessary delay before the nearest avail- 
able” committing magistrate and when the arrested person 
appears before the magistrate “a complaint shall be filed 
forthwith.” Petitioner contended that the officers had 
violated this rule in detaining him as they did without 
taking him before a committing magistrate. In the Mc- 
Nabb case we held that confessions had been improperly 
admitted where they were the plain result of holding and 
interrogating persons without carrying them “forthwith” 
before a committing magistrate as the law commands. 

In this case the District Court thought that the 
McNabb ruling did not apply because the detention of 
petitioner “was not unreasonable under the circumstances 
as a matter of law.” Consequently, that court held 
the confessions admissible. On appeal to the United 
States Court of Appeals for the District of Columbia, the 
United States Attorney and his assistants detailed the 
circumstances of petitioner's arrest and detention and 


' After the evidence was all in, the trial judge stated that without 
the confessions there was “nothing left in the ease.” The trial 
judge instructed the jury to acquit if they found that the petitioner 
had not confessed “voluntarily but because he was beaten.” On this 
issue of physical violence the jury found against the petitioner, and 
therefore this issue is not involved in this ease, 
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confessed error. They concluded from these detailed 
circumstances that the “delay” in carrying petitioner be- 
fore a committing magistrate “was unreasonable and the 
purpose of it, as stated by the officers themselves, was only 
to furnish an opportunity for further interrogation.” 
Under these circumstances, the district attorney thought 
that the McNabb rule made the confessions inadmissible 
without regard to whether they were “voluntary” in the 
legal sense. The delay in taking petitioner before a judi- 
cial officer was thought, in the words of the district at- 
torney, to have been “for purposes inimical to the letter 
and spirit of the rule requiring prompt arraignment.” 

The Court of Appeals rejected this confession of error, 
one judge dissenting. 83 U.S. App. D. C. 207, 168 F. 2d 
167. It read the McNabb case as explained in Umited 
States v. Mitchell, 322 U. S. 65, as holding that “A con- 
fession voluntarily given is admissible in evidence” while 
conversely ‘a confession involuntarily made is inadmis- 
sible.” 83 U.S. App. D. C. 207, 168 F. 2d 167. That 
court thought the McNabb case did no more than 
extend the meaning of “involuntary” confessions to pro- 
scribe confessions induced by psychological coercion as 
well as those brought about by physical brutality. Find- 
ing no psychological coercion in the facts of this case, the 
court concluded that the confessions were not the “fruit 
of the illegal detention.’”’ The court also laid stress on 
the fact that the petitioner’s detention unlike McNabb’s, 
“was not aggravated by continuous questioning for many 
hours by numerous officers.”’ 

We hold that this case falls squarely within the Mc- 
Nabb ruling and is not taken out of it by what was 
decided in the Mitchell case. In the McNabb case we 
held that the plain purpose of the requirement that 
prisoners should promptly be taken before committing 
magistrates was to check resort by officers to “secret 
interrogation of persons accused of crime.” We then 
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pointed out the circumstances under which petitioners 
were interrogated and confessed. This was done to show 
that the record left no doubt that the McNabbs were 
not promptly taken before a judicial officer as the law 
required, but instead were held for secret questioning, 
and “that the questioning of the petitioners took place 
while they were in the custody of the arresting officers and 
before any order of commitment was made.” The Me- 
Nabb confessions were thus held inadmissible because the 
McNabbs were questioned while held in “plain disregard 
of the duty enjoined by Congress upon federal law officers” 
promptly to take them before a judicial officer. In the 
McNabb case there were confessions “induced by illegal 
detention,” United States v. Mitchell, supra at 70, a fact 
which this Court found did not exist in the Mitchell 
case. 

In the Mitchell case although the defendant was ille- 
gally held eight days, the court accepted the record as 
showing that Mitchell promptly and spontaneously ad- 
mitted his guilt within a few minutes after his arrival 
at the police station. Mitchell’s confessions therefore 
were found to have been mad before any illegal deten- 
tion had occurred. This Court then stated in the Mitch- 
ell opinion that “the illegality of Mitchell’s detention 
does not retroactively change the circumstances under 
which he made the disclosures.” Thus the holding in 
the Mitchell case was only that Mitchell’s subsequent 
illegal detention did not render inadmissible his prior con- 
fessions. They were held not to involve “use by the 
Government of the fruits of wrongdoing by its officers.” 
The Mitchell case at p. 68, however, reaffirms the Mc- 
Nabb rule that a confession is inadmissible if made during 
illegal detention due to failure promptly to carry a pris- 
oner before a committing magistrate, whether or not 
the_ “confession. is ‘the result of torture, physical. or 
psychological . 
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In this case we are left in no doubt as to why this 
petitioner was not brought promptly before a committing 
magistrate. The arresting officer himself stated that pe- 
titioner was not carried before a magistrate on Friday 
or Saturday morning after his arrest on Friday at 2 a. m., 
because the officer thought there was not “a sufficient 
case’ for the court to hold him, adding that even “if the 
Police Court did hold him we would lose custody of him 
and I no longer would be able to question him.” Thus 
the arresting officer in effect conceded that the confessions 
here were “the fruits of wrongdoing” by the police officers. 
He conceded more: He admitted that petitioner was 
illegally detained for at least thirty hours for the very 
purpose of securing these challenged confessions. He 
thereby refutes any possibility of an argument that after 
arrest he was carried before a magistrate “without unnec- 
essary delay.” 

The argument was made to the trial court that this 
method of arresting, holding, and questioning people on 
mere suspicion was in accordance with the ‘usual police 
procedure of questioning a suspect ....” However 
usual this practice, it is in violation of law, and con- 
fessions thus obtained are inadmissible under the Mc- 
Nabb rule. We adhere to that rule.’ 

Reversed. 


Mr. Justice Reep, with whom THE CHIEF JUSTICE, 
Mr. Justice JACKSON and Mr. Justice Burton join, 
dissenting. 


When not inconsistent with a statute, or the Constitu- 
tion, there is no doubt of the power of this Court to insti- 
tute, on its own initiative, reforms in the federal practice 


2Qur holding is not placed on constitutional grounds. Since the 
McNabb rule bars admission of confessions we need not and do not 
consider whether their admission was a violation of any of the 
provisions of the Fifth Amendment. 
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as to the admissibility of evidence in criminal trials in 
federal courts.' This power of reform, which existed at 
the time, March 1, 1943, McNabb v. United States, 318 
U.S. 332, was decided, is not, I believe, restricted by the 
language of Rule 26 of the Federal Rules of Criminal 
Procedure, effective March 21, 1946. Federal Rule of 
Criminal Procedure No. 59; 91 Cong. Ree. 12,545. The 
admissibility of evidence, like the competency of wit- 
nesses, is “governed by common law principles as inter- 
preted and applied by the federal courts in the light of 
reason and experience.” Wolfle v. United States, 291 
U.S. 7, 122 While judicial innovations explicitly ex- 
panding or contracting admissibility of evidence are rare, 


1 54 Stat. 688, 18 U.S. C. § 687. 

Rules of Criminal Procedure for the District Courts of the United 
States, together with Notes to the Rules, 79th Cong., 2d Sess., S. Doc. 
No. 175. 

No change was made in the law by P. L. 772, 80th Cong., effective 
September 1, 1948, § 20, 62 Stat. 683, 862. Is UL S.C. § 505 is not 
in effect but has been superseded by Rule 5 (a) of the Rules of 
Criminal Procedure for the District Courts of the United States: 

“5 (a) APPEARANCE BEFORE THE COMMISSIONER. An officer mak- 
ing an arrest under a warrant issued upon a complaint or any person 
making an arrest without a warrant shall take the arrested person 
without unnecessary delay before the nearest available commissioner 
or before any other nearby officer empowered to commit persons 
charged with offenses against the laws of the United States. When a 
person arrested without a warrant is brought before a commissioner 
or other officer, a complaint shall be filed forthwith.” 

2 Funk v. United States, 290 U.S. 371, 383: 

“The final question to which we are thus brought is not that of 
the power of the federal courts to amend or repeal any given rule 
or principle of the common law, for they neither have nor ¢laim that 
power, but it is the question of the power of these courts, in the 
complete absence of congressional legislation on the subject, to de- 
clare and effectuate, upon common law principles, what is the present 
rule upon a given subject in the light of fundamentally altered con- 
ditions, without regard to what has previously been declared and 
practiced.” 
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there have been sufficient occasions to establish by prece- 
dent and legislative acceptance that the power exists. 
McNabb v. United States, supra, 341.° 

Such power should be used to change the established 
rules of evidence, however, only when “fundamentally 
altered conditions,” note 2, supra, call for such a change 
in the interests of justice. Otherwise the bad results from 
a change of well-established rules are quite likely to out- 
weigh the good. The lack of any necessity for changing 
the rules of evidence to protect an accused led me to 
dissent in the McNabb case, a murder case where an 
assumed failure to commit the prisoners apparently was 
relied upon as a partial basis for denying admissibility 
to certain confessions. 

My objection to this Court’s action of today in what 
seems to me an extension of the scope of nonadmissibility 
of confessions in the federal courts is not to its power 
so to act but to the advisability of such an additional 
step. Unless Congress or a majority of this Court modi- 
fies the McNabb rule, I feel bound to follow my under- 
standing of its meaning in similar cases that may arise, 
but that duty does not impose upon me the obligation. 
to accept this ruling as to Upshaw which seems to me 
to compound certain unfortunate results of the McNabb 
decision by extending it to circumstances beyond the scope 
of the McNabb ruling. This attitude leads me (1) to 
analyze the McNabb case and its offspring, (11) to point 
out why I think the present decision goes beyond the 
holding in McNabb and (III) to point out why McNabb 
should not be extended. 


SOf the eases cited, only United States v. Wood, 14 Pet. 430, 
and Funk v. United States, 290 U. S. 371, involve a change by this 
Court of a rule of evidence which had become firmly entrenched in 
our federal jurisprudence. The other cases involve a choice between 
conflicting rules or the establishment of a rule where none had 
theretofore existed. 
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The judicial approach to the problem, of course, must 
be in a spirit of cooperation with the police officials in 
the administration of justice. They are directly charged 
with the responsibility for the maintenance of law and 
order and are under the same obligation as the judicial 
arm to discharge their duties in a manner consistent with 
the Constitution and statutes. The prevention and pun- 
ishment of crime is a difficult and dangerous task, for 
the most part performed by security and prosecuting per- 
sonnel in a spirit of public service to the community. 
Only by the maintenance of order may the rights of the 
criminal and the law-abiding elements of the population 
be protected. As has been pointed out by this Court 
in the McNabb and Mitchell cases, United States v. 
Mitchell, 322 U.S. 65, there is no constitutional problem 
involved in deciding whether a voluntary confession given 
by a prisoner prior to commitment by a magistrate should 
be admitted in evidence. A prisoner’s constitutional 
rights against self-incrimination or to due process are pro- 
tected by the rule that no involuntary confession may be 
admitted. McNabb v. United States, supra, pp. 339-40 
and cases cited; Haley v. Ohio, 332 U. S. 596; Malinski 
v. New York, 324 U.S. 401; Ashcraft v. Tennessee, 322 
U.S. 143. 


I. 


Our first inquiry, then, is as to the legal doctrine behind 
the McNabb decision. 

A. Were the McNabb confessions barred as a punish- 
ment or penalty against the police officers because they 
were thought to have disobeyed the command of a 
statute? 

B. Were they barred because unlawful imprisonment 
is so apt to be followed by an involuntary confession as 
to justify the exclusion of all confessions received before 
judicial commitment after a prisoner is kept in custody 
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more than a reasonable time without being taken before 
a committing magistrate? 

C. Were they barred because the particular circum- 
stances under which the confessions were made were so 
likely to produce involuntary confessions as to justify 
exclusion? 

A. As the McNabb decision was a sudden departure 
from the former federal rule as to the admissibility of 
confessions‘ initiated by the Court, without the benefit 
of brief or argument and without knowledge of the actual 
facts as to commitment,* it can hardly be expected that 


#318 U.S. 338-39: 

“  . Relying upon the guarantees of the Fifth Amendment that no 
person ‘shall be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, without due 
process of law,’ the petitioners contend that the Constitution itself 
forbade the use of this evidence against them. The Government 
counters by urging that the Constitution proscribes only ‘involuntary’ 
confessions, and that judged by appropriate criteria of ‘voluntariness’ 
the petitioners’ admissions were voluntary and hence admissible.” 

The Court was establishing what it thought were “civilized stand- 
ards of procedure and evidence.” P. 340. 

® As no question was raised by the defendants in the MfcNabb case 
because of prolonged police detention before commitment, the record 
did not show when they were committed. Dissent M/cNabb v. United 
States at p. 349. The Court assumed that detention without com- 
mitment lasted for Freeman and Raymond MeNabb from between 
one and two o'clock Thursday morning, when they were arrested 
twelve miles from Chattanooga, until the completion of the ‘ques- 
tioning about two o'clock Saturday morning, forty-cight hours later. 
One cannot tell from the opinion when Freeman and Raymond con- 
fessed or to what. A third MeNabb, Benjamin, was not taken into 
custody until between cight and nine o'clock Friday morning. He 
confessed after five or six hours. The Court assumed that he had 
not been committed prior to confession. McNabb v. United States, 
supra, pp. 334-38. 

So far as the ruling in the McNabb case is concerned, the Court’s 
understanding of the facts, as stated in the opinion, is the basis for 
the decision. Apparently Freeman and Raymond were by 10:30 
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it could have the desirable explicitness of a trite rule of 
evidence. Consequently confusion immediately arose as 
to its meaning. The dissent interpreted the opinion as 
a direction to exclude the confessions “because in addition 
to questioning the petitioners, the arresting officers failed 
promptly to take them before a committing magistrate.” 
It concluded: “The officers of the Alcohol Tax Unit 
should not be disciplined by overturning this conviction.” 
McNabb v. United States, supra, p. 349. Some courts 
thought that any confession obtained before commitment 
was inadmissible. United States v. Hoffman, 137 F. 2d 
416, 421; Mitchell v. United States, 78 U.S. App. D. C. 
171, 172, 138 F. 2d 426, 427. Others have understood the 
case to determine admissibility of confessions by a coer- 
cion test.* Varying impressions as to the rule that the 
McNabb case announced appear in the cases.’ The Spe- 


a. m. of the morning of their arrest committed for operating an illicit 
still, another crime than, though connected with, the murder for 
which they were convicted. Benjamin was committed for murder 
within four hours of his surrender. Petition for Rehearing, pp. 3-5. 

See new trial, McNabb v. United States, 142 F. 2d 904. This 
commitment for a different crime was a sufficient compliance with 
the commitment statute to justify the admission of the confessions 
in the second McNabb trial, in the view of the Circuit Court of 
Appeals for the Sixth Circuit. 

* Brinegar v. United States, 165 F. 2d 512, 515; Ruhl v. United 
States, 148 F. 2d 173, 175; Paddy v. United States, 143 F. 2d 847, 
852; United States v. Grote, 140 F. 2d 413, 414-15; United States v. 
Klee, 50 F. Supp. 679. . 

7 The following statements have been made concerning McNabb: 
“The court then held the confessions obtained by third degree methods 
were inadmissible... .” State v. Behler, 65 Idaho 464, 469, 146 
P. 2d 338, 340. “The courts are not concerned with the practices of 
the police except in so far as they may be asked to use evidence 
thereby obtained against the will of the accused.” People v. For, 
148 P. 2d 424, 431 (Calif.). “. . . the new doctrine of constitutional 
rights under the due process clause announced by the Supreme Court 
of the United States in McNabb v. United States... 2”) Thompson 
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cial Committee on the Bill of Rights of the American 
Bar Association under date of May 15, 1944, advised 
Subcomunittee No. 2 of the Committee on the Judiciary 
of the House of Representatives that before the McNabb 
case ‘there was no effective penalty in operation. . . . 


“Then came the McNabb case which did impose 
a drastic penalty. The seven majority Justices held 
that unlawful detention shut out the confession. 
The decision made the speedy production statutes 
really mean something. The police were no longer 
left free to enforce the law by disobeying the law.” 
P. v. 
Five members of the Special Committee, apparently 
under the Chairmanship of Professor Zechariah Chafee, 
Jr., also submitted a Memorandum which said, “The 
MeNabb rule excluding confessions obtained during un- 
lawful detention is an effective penalty for violation of 
the Acts of Congress.” P.19. It added: 


“Congress should be very reluctant to take away 
the only effective penalty now existing for violation 
of the fundamental right to have the continuance 
of custody determined by a magistrate and not by 
the uncontrolled will-of the police, however able and 
devoted they may be.” P. 25. 


Notwithstanding that some did gain the impression 
from the McNabb case that it was intended as a discipline 
of police officers for the violation of the commitment stat- 


Vv. Harris, 107 Utah 99, 112, 152 P. 2d 91, 97. To the same effect 
are Cavazos v. State, 146 Tex. Cr. Rep. 144, 149, 172 S. W. 2d 348, 
351, People v. Goldblatt, 383 IL. 176, 188, 49 N. E. 2d 36, 41; Royse, 
J., dissenting, in Scoopmire v. Taflinger, 114 Ind. App. 419, 434, 52 
N. E. 2d 728, 733. ~. 

® See also the statement of Hon. Francis Biddle, Attorney General, 
Hearings before Subcommittee No. 2 of the Committee of the Judi- 
ciary, House of Representatives, 78th Cong., Ist Sess., on H. R. 
3690, p. 27. 
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utes, a reading of McNabb as later explained by United 
States v. Mitchell, supra, negatives such a conclusion. 
It is true that there are phrases in the McNabb opinion 
that condemn the ‘assumed failure ‘to take the accused 
promptly before & magistrate? “Further Benjamin’s con- 
fession was barred even though it was given within “five 
of six hours” of questioning, and without the slightest sug- 


have been which doliaier for vélies misconduct 
occurs in another case decided the same day as McNabb, 
Anderson v. United States, 318 U.S. 350. There a man 
was arrested Sunday night and confessed after two hours’ 
questioning on Monday morning. Nevertheless his con- 
fession was held inadmissible under authority of McNabb. 
P. 355. 

However, United States v. Mitchell, supra, made it 
clear that the purpose of McNabb was not to enforce 
a penalty for police misconduct." In the Mitchell case 
@ suspect was arrested and taken to the police station. 
He confessed within a few minutes of his arrival. He 
was illegally detained for eight days before being taken 
before a committing magistrate. “The police explana- 
tion of this illegality is that Mitchell was kept in such 


°K. g.: “For in their treatment of the petitioners the arresting 
officers assumed functions which Congress has explicitly denied them. 
They subjected the accused to the pressures of a procedure which 
is wholly incompatible with the vital but very restricted duties of 
the investigating and arresting officers of the Government and which 
tends to undermine the integrity of the criminal proceeding.” Pp. 
341-42. “A democratic society, in which respect for the dignity of 
all men is central, naturally guards against the misuse of the law en- 
foreement process... . Experience has therefore counseled that 
safeguards must be provided against the dangers of the overzealous 
as well ax the despotic.” P. 343. 

"See The NceNabb Rule Transformed, 47 Col. L. Rev. 1214. 
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custody without protest through a desire to aid the police 
in clearing up thirty housebreakings ... .” This Court 
then pronounced this statement as to the exclusion of the 
confessions as evidence, ‘“These, we have seen, were not 
elicited through illegality. Their admission, therefore, 
would not be use by the Government of the fruits of 
wrongdoing by its officers. Being relevant, they could 
be excluded only as a punitive measure against unrelated 
wrongdoing by the police. Our duty in shaping rules 
of evidence relates to the propriety of admitting evidence. 
This power is not to be used as an indirect mode of dis- 
ciplining misconduct.” Pp. 70-71. The Mitchell expla- 
nation of McNabb seems correct. It is not the function 
of courts to provide penalties and sanctions for acts for- 
bidden by statutes where neither statutes nor the com- 
mon law nor equity procedure have established them. 

For the above reasons, I reach the conclusion that the 
McNabb case was not intended as a penalty or sanction 
for violation of the commitment statute. 

B. The Court bases its decision of today on the theory 
that “a confession is inadmissible if made during illegal de- 
tention due to failure promptly to carry a prisoner before 
a cominitting magistrate, whether or not the ‘confession is 
the result of torture, physical or psychological ... .’” 
The Court holds that this was the McNabb rule and 
adheres to it. I do not think this was the McNabb rule 
and I do think the rule as now stated is an unwarranted 
extension of the rule taught by the McNabb case. My 
reasons follow. 

There is no legal theory expressed in McNabb that 
supports the idea that every confession after unnecessary 
delay and before commitment is inadmissible. There are 
a few isolated sentences that do lend credence to such 
an explanation of the legal theory behind the case, but 
when read in context, I think it is clear that they do 
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not expound such a rule." The physical conditions of 
the restraint are emphasized, pp. 335-38 and 344-45. 
Attention is called to the examination, when stripped, 
of one man. P. 337." The Mitchell case, supra, p. 67, 
removes all my doubts as to the true McNabb rule. It 
says: “Inexcusable detention for the purpose of illegally 
extracting evidence from an accused, and the successful 
extraction of such inculpatory statements by continuous 
questioning for many hours under psychological pressure, 
were the decisive features in the McNabb case which 
led us to rule that a conviction on such evidence could 
not stand.” * 


"Cf.: “For in their treatment of the petitioners the arresting 
officers assumed functions which Congress has explicitly denied them.” 
Pp. 341-42. “Plainly, a conviction resting on evidence secured 
through such a flagrant disregard of the procedure which Congress 
has commanded cannot be allowed to stand without making the 
courts themselves accomplices in willful disobedience of law.” P. 345. 
“And the effective administration of criminal justice hardly requires 
disregard of fair procedures imposed by law.” P. 347. On the other 
hand, there are repeated expressions such as “the evidence elicited 

. in the circumstances diselosed here,” p. 341; “evidence secured 
under the circumstances revealed here,” p. 347, which point the other 
way. 

2 Apparently such an examination is considered effective coercion. 
See Malinski v. New York, 324 U.S. 401. 

13 See also the statement in Haley v. Ohio, 332 U. S. 596, 606: 
“Legislation throughout the country reflects a similar belief that 
detention for purposes of eliciting confessions through secret, per- 
sistent, long-continued interrogation violates sentiments deeply em- 
bedded in the feelings of our people. See McNabb v. United States, 
318 U.S. 332, 342-43.” 

In <liscussing the effect of the Mitchell case, a note in 38 Journal 
of Criminal Law and Criminology 136, says at p. 137: “There the 
Court phrased the rule of the McNabb case to stand for the propo- 
sition that the illegal detention of an accused person will invalidate 
his confession only when the detention itself acts as an inducement in 
the procuring of the confession.” 
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During detention in violation of the federal com- 
mitment statute is the likelihood that police officials will 
use coercion for the extraction of an involuntary con- 
fession so strong as to justify the exclusion by this Court 
of all confessions to the police obtained after their failure 
to conform to the requirement of prompt production of 
the accused beforeva magistrate? I think not. It must 
be admitted that a prompt hearing gives an accused an 
opportunity to obtain a lawyer; ' to secure from him ad- 
vice as to maintaining an absolute silence to all questions, 
no matter how apparently innocuous; to gain complete 
freedom from police interrogation in all bailable of- 
fenses; * and that these privileges are more valuable to 
the illiterate and inexperienced than to the educated and 
well-briefed accused. Proper protection of the ignorant 
is of course desirable, but the rule now announced forces 
exclusion of all confessions given during illegal restraint. 
It will shift the inquiry to the legality of the arrest and 
restraint, rather than to whether the confession was vol- 
untary. Such exclusion becomes automatic on proof of 
detention in violation of the commitment statute, fol- 
lowed by a confession to police officials before commit- 
ment. It is now made analogous to the exclusion of 
evidence obtained in violation of the Bill of Rights 
through unreasonable search and seizure or through com- 
pulsion or by denial of due process. I do not think this 
is the doctrine of the McNabb case or that it should now 
be made an explicit rule of federal law. 

The rule as to the inadmissibility of evidence in federal 
courts obtained in violation of the Bill of Rights, Fourth 
and Fifth Amendments is, it seems to me, inapplicable 


4 Rules of Criminal Procedure, Nos. 5 (b) and 44. 
18 U.S. C. §§ 3041, 3141; Rules of Criminal Procedure, No. 
46 (a) (1). 





280 CONFESSIONS AND POLICE DETENTION 


410 Reep, J., dissenting. 


as an analogy to a situation such as existed in the Mc- 
Nabb case and here.” By assumption of this Court, in 
the McNabb case the McNabb confessions were obtained 
without “disregard of liberties deemed fundamental by 
the Constitution,”’ McNabb v. United States, supra, 339, 
1. e., without violation of the Bill of Rights. I take it the 
same assumption applies as to Upshaw. Under this as- 
sumption, the McNabb confessions would have been 
admissible if the Court had not believed there was a 
failure to follow the statute on commitments. Confes- 
sions, of course, are also inadmissible when coerced in 
violation of constitutional due process under the Four- 
teenth Amendment. Malinski v. New York, 324 U. S. 
401, 404; Haley v. Ohio, 332 U. S. 596. When other 
evidence is the direct result of an unconstitutional act 
such as a violation of the Fourth Amendment, this Court 
has said, in federal cases, that to permit its use would 


impair the protection of this major guaranty of a free 


1 Fourth Amendment: “The right of the people to be secure in 
their persons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, and the persons 
or things to be seized.” 

Fifth Amendment: “No person shall be held to answer for a 
capital, or otherwise infamous erime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in the land or 
naval forees, or in the Militia, when in actual service in time of War 
or public danger; nor shall any person be subject for the sume offence 
to be twice put in jeopardy of life or limb; nor shall be compelled 
in any criminal case to be a witness against himself, nor be deprived 
of life, liberty, or property, without due process of law; nor shall 
private property be taken for public use, without just compensation.” 

See Weeks v. United States, 232 U. 8. 383; Boyd v. United States, 
116 U. 8S. 616; Silverthorne Lumber Co. v. United States, 251 U. 8S. 
385; Gouled v. United States, 255 U. 8. 298; Harris v. United States, 
331 U.S. 145, 150. 
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country.’ When, as in the McNabb case, there are con- 
fessions after failure to observe statutory directions not 
shown to have coerced the confessions the rule as to 
evidence extracted in defiance of the Constitution does 
not apply.” 


17 Weeks v. United States, 232 U. 8. 383, 393: “If letters and 
private documents can thus be seized and held and used in evidence 
against a citizen accused of an offense, the protection of the Fourth 
Amendment declaring his right to be secure against such searches 
and seizures is of no value, and, so far as those thus placed are eon- 
cerned, might as well be stricken from the Constitution. The efforts 
of the courts and their officials to bring the guilty to punishment, 
praiseworthy as they are, are not to be aided by the sacrifice of those 
great principles established by years of endeavor and suffering which 
have resulted in their embodiment in the fundamental law of the 
land.” 

‘*(‘ompure the statement of Chief Justice Taft: 

“Nor can we, without the sanction of congressional enactment, sub- 
scribe to the suggestion that the courts have a discretion to exclude 
evidence, the admission of which is not unconstitutional, because 
unethically secured. This would be at variance with the common 
law doctrine generally supported by authority. There is no case 
that sustains, nor any recognized text book that gives color to such 
a view. Our general experience shows that much evidence has always 
been receivable although not obtained by conformity to the highest 
ethics. The history of criminal trials shows numerous cases of proxe- 
cutions of oath-bound conspiracies for murder, robbery, and other 
crimes, where officers of the law have disguixed themselves and joined 
the organizations, taken the oaths and given themselves every ap- 
pearance of active members engaged in the promotion of crime, for 
the purpose of securing cvidenee. Evidence secured by such means 
has always been received. 

“A standard which would forbid the reeeption of evidence if ob- 
tained by other than nice ethical conduct by government officials 
would make society suffer and give criminals greater immunity than 
has been known heretofore. In the absence of controlling legislation 
by Congress, those who realize the difficulties in bringing offenders to 
justice may well deem it wise that the exclusion of evidence should 
be confined to cases where rights under the Constitution would be 


violated by admitting it.” Olmstead v. United States, 277 U. 8. 
438, 468. 
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This Court by decision has excluded evidence obtained 
by unreasonable search and seizure under the Fourth 
Amendment or by coercion to a degree that violates the 
Fifth or the Fourteenth Amendments because the ad- 
mission of such evidence would imperil the efficacy of 
those constitutional rights. If confessions obtained dur- 
ing unlawful detention are not excluded by the fact of 
unlawful detention alone, the constitutionally guaranteed 
rights of the accused are nevertheless protected by the 
rule that no involuntary confession is admissible. It is 
therefore unnecessary for constitutional reasons to extend 
this protection to evidence obtained through violation of 
a statute or a rule of criminal procedure by those to whom 
the confession is made. In criminal trials, the method of 
obtaining evidence has never been a reason for barring its 
use except where constitutional rights were violated.” 
The prohibition of wiretapping in § 605 of the Federal 
Communications Act is not the basis for the exclusion in 
prosecutions of evidence so obtained. The exclusion of 
such evidence is based on an explicit direction of the 
section that information so obtained should not be di- 
vulged.” Congress could, of course, pass such a statute 
to prohibit the use of a confession as evidence, if obtained 
during an unlawful detention. The rule of the Olmstead 


” FE. g., Proceedings Against Bishop Atterbury, 16 How. St. Tr. 
323, 495, 629-30 (1723); Sylvester Thornton's Case, 1 Lewin C. C. 
49 (1824); Rex v. Derrington, 2 C. & P. 418 (1826); Reg. v. Grana- 
telli, 7 State Tr. N. S. 979, 987 (1849); Hart v. United States, 76 
U.S. App. D. C. 193,430 F. 2d 456.4C. A. D.C. 1942). 

“It is necessary in this connection to distinguish between evidence 
illegally procured and evidence procured by unconstitutional search 
and seizure.” Hart v. United States, supra, at p. 459. 

The English exception to this rule for confessions obtained by 
police questioning was rejected by this Court, after careful con- 
sideration, in Bram v. Umted States, 168 U.S. 532, 556-58. 

2 Nardone v. United States, 302 U. 8. 379, 382; Goldstein v. United 
Sgates, 316 U.S. 114, 118. 
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case, 277 U.S. 438, 466, derived from the common law 
that the admissibility of evidence is not affected by con- 
duct of investigators where there is no violation of a 
constitutional guaranty, stands unimpaired. 

If this judicial rule of exclusion of all confessions se- 
cured after illegal detention is adhered to, it must mean 
that this Court thinks illegal detention is so likely to 
result in “third degree” that it should be outlawed per se. 
There is a reference to “third degree” in McNabb, p. 344, 
but, as indicated above, p. 425, no reliance upon the de- 
tention as coercive in the due process sense.” If illegal 
detention, per se, is believed sufficiently likely to pro- 
duce a coerced confession as to justify exclusion of such 
confessions as evidence, it dloes not require this extension 
of the McNabb rule to make such evidence inadmissible. 
A court never knows whether a confession is or is not vol- 
untary. It bars confessions on uncontroverted proof of 
facts which as a matter of law are deemed so coercive 
as to be likely to produce an involuntary confession. 
Chambers v. Florida, 309 U.S. 227, 238-39; Malinskhi v. 
New York, 324 U. S. 401, 404. If illegal detention alone 
were deemed that coercive, the confessions would be 
barred as a matter of due process in both state and federal 
courts.” So here if illegal detention alone is the decisive 


“Others have viewed the exclusion of confessions in the AJeNabb 
case as based on their extraction by near third-degree measures. 
Hearings before Subcommittee No. 2 of the Committee on the Judici- 
ary, House of Representatives, 78th Ceng., Ist Sess., on H. R. 3690, 
p. 92: 

“The MeNabb decision does not even prevent the use of the man’s 
own confession against him. What it does do is prevent the use 
against him of a confession obtained by third degree means or by 
means akin to third degree in the form of the seeret detention and 
failure to bring him promptly to the committing officer.” 

2 Cf. Haley v. Ohio, 332 U.S. 596, 599, where this Court said in 
stronger language than it had ever used before, “If the undisputed 
evidence suggests that foree or coercion was used to exact the con- 


28412 O—58 19 
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factor, the rule of exclusion surely will apply to both 
state and federal trials as violative of the Due Process 
Clause. But the McNabb rule does not apply to trials in 
state courts.” It is because illegal detention was not 
thought to be per se coercive that it was necessary to cre- 
«ate the McNabb rule of exclusion. 

For the foregoing reasons, I conclude that detention 
alone, even for the purpose of obtaining information, 
should not be sufficient to justify the exclusion of a con- 
fession to police officers obtained after unnecessary delay 
and before commitment. 

C. This brings me to a statement of the true rule of 
the McNabb case, as I understand it. This rule is that 
purposeful, unlawful detention illegally to extract evi- 
dence and the successful extraction of confessions under 
psychological pressure, other than mere detention for 
limited periods, makes confessions so obtained inadmis- 
sible. This statement is a paraphrase of the Mitchell 
interpretation referred to in the preceding subdivision. It 
means that pressure short of coercion but beyond mere 
detention makes confessions inadmissible. Obviously 
there is a wide range of discretion as to how much psy- 
chological pressure is necessary. If any material amount 
is sufficient, the rule differs little from one denying 
admissibility if obtained during illegal restraint. If al- 
most coercion is required, the rule will differ little from 
that excluding an involuntary confession. Under this in- 
terpretation of McNabb, I suppose, as in coerced con- 
fessions, it should be left to a jury to decide whether 
there was enough evidence of pressure where the admitted 
facts do not show improper pressure as a matter of law. 


fession, we will not permit the judgment of conviction to stand, even 
though without the confession there might have been sufficient evi- 
dence for submission to the jury.” 

23 Townsend v. Burke, 334 U. 8. 736, 738. 
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II. 


The Court now says that illegal detention alone is 
sufficient to bar from evidence a confession to the police 
during that unlawful detention. As I think this is an 
improper extension of the McNabb rule, I proceed to 
state the application of the McNabb rule, as I understand 
it, to Upshaw’s situation. Perhaps Upshaw’s arrest with- 
out a warrant was also without reasonable cause on the 
part of the arresting officer to believe he had committed 
a felony. This unlawful arrest is not relied upon in 
the opinion. So far as the admissibility of the confession 
is concerned, it makes no difference that it may have been 
obtained as the result of an illegal arrest or an unlawful 
detention. I think there was less psychological pressure 
upon Upshaw than there was upon the McNabbs. That 
precedent, therefore, if the true McNabb rule is properly 
stated in Part I, subdivision C, above, does not require me 
to declare Upshaw’s confession inadmissible. In the Mc- 
Nabbs’ case, the facts of their illegal detention that caused 
this Court’s action appear from the opinion as set out 
below.* As for Upshaw the facts are detailed in the foot- 


4 318 U.S. at 334-38: 
“Immediately upon arrest, Freeman, Raymond, and Emuil were 
taken directly to the Federal Building at Chattanooga. They were 
not brought before a United States commissioner or a judge. In- 
stead, they were placed in a detention room (where there was noth- 
ing they could sit or lie down on, except the floor), and kept there 
for about fourteen hours, from three o'clock Thursday morning until 
five o'clock that afternoon. They were given some sandwiches. They 
were not permitted to see relatives and friends who attempted to 
visit them. They had no lawyer. There is no evidence that they 
requested the assistance of counsel, or that they were told that they 
were entitled to such assistance. 

“Barney McNabb, who had been arrested early Thursday morning 
by the local police, was handed over to the federal authorities about 
nine or ten o'clock that morning. He was twenty-eight years old; 
like the other MeNabbs he had spent his entire life in the Settlement, 
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had never gone beyond Jasper, and his schooling stopped at the 
third grade. Barney was placed in a separate room in the Federal 
Building where he was questioned for a short period. The officers 
then took him to the scence of the killing, brought him back to the 
Federal Building, questioned him further for about an hour, and 
finally removed him to the county jail three blocks away. 

“In the meantime, direction of the investigation had been assumed 
by H. B. Taylor, district supervisor of the Alcohol Tax Unit, with 
headquarters at Louisville, Kentucky. Taylor was the Government's 
chief witness on the central issue of the admissibility of the state- 
ments made by the McNabbs. Arriving in Chattanooga early Thurs- 
day morning, he spent the day in study of the case before beginning 
his interrogation of the prisoners. Freeman, Raymond, and Emuil, 
who had been taken to the county jail about five o’clock Thursday 
afternoon, were brought back to the Federal Building early that 
evening. According to Taylor, his questioning of them began at 
nine o'clock. Other officers set the hour earlier. 

“Throughout the questioning, most of which was done by Taylor, 
at least six officers were present. At no time during its course was 
a lawyer or any relative or friend of the defendants present. Taylor 
began by telling ‘each of them before they were questioned that we 
were Government officers, what we were investigating, and advised 
them that they did not have to make a statement, that they need 
not fear force, and that any statement made by them would be used 
against them, and that they need not answer any questions asked 
unless they desired to do so.’ 

“The men were questioned singly and together. As described by 
one of the officers, ‘They would be brought in, be questioned possibly 
at various times, some of them half an hour, or maybe an hour, or 
maybe two hours.’ Taylor testified that the questioning continued 
until one o’clock in the morning, when the defendants were taken 
back to the county jail. 

“The questioning was resumed Friday morning, probably sometime 
between nine and ten o'clock. ‘They were brought down from the 
jail several times, how many I don’t know. They were questioned 
one at a time, as we would finish one he would be sent back and we 
would try to reconcile the facts they told, connect up the statements 
they made, and then we would get two of them together. I think 
at one time we probably had all five together trying to reconcile their 
statements ... When IT knew the truth I told the defendants 
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what I knew. I never called them damned liars, but I did say they 
were lying to me... . It would be impossible to tell all the motions 
I made with my hands during the two days of questioning, however, 
I «didn’t threaten anyone. None of the officers were prejudiced to- 
wards these defendants nor bitter toward them. We were only trying 
to find out who killed our fellow officer.’ 

“Benjamin McNabb, the third of the petitioners, came to the office 
of the Aleohol Tax Unit about eight or nine o'clock Friday morning 
and voluntarily surrendered. Benjamin was twenty years old, had 
never been arrested before, had lived in the MeNabb Settlement all 
his life, and had not got beyond the fourth grade in school. He 
told the officers that he had heard that they were looking for him 
but that he was entirely innocent of any connection with the crime. 
The officers made him take his clothes off for a few minutes because, 
so he testified, ‘they wanted to look at me. This seared me pretty 
much.’ He was not taken before a United States Commissioner or a 
judge. Instead, the officers questioned him for about five or six 
hours. When finally in the afternoon he was confronted with the 
statement that the others accused him of having fired both shots, 
Benjamin said, ‘If they are going to accuse me of that, I will tell 
the whole truth; you may get your pencil and paper and write it 
down.’ He then confessed that he had fired the first shot, but denied 
that he had also fired the second. 

“Beeause there were ‘certain diserepancies in their stories, and we 
were anxious to straighten them out,’ the defendants were brought 
to the Federal Building from the jail between nine and ten o'clock 
Friday night. They were again questioned, sometimes separately, 
sometimes together. Taylor testified that ‘We had Freeman Me- 
Nabb on the mght of the second [Friday | for about three and one- 
half hours, I don’t remember the time but I remember him partieu- 
larly because he certainly was hard to get anything out of. He 
would admit he lied before, and then tell it all over again. I knew 
some of the things about the whole truth and it took about three and 
one-half hours before he would say it was the truth, and I finally got 
him to tell a story which he said was true and which certainly fit better 
with the physical facts and circumstances than any other story he 
had told. It took me three and one-half hours to get a story that 
was satisfactory or that I believed was nearer the truth than when we 
started.’ 

“The questioning of the defendants continued until about two 
o'clock Saturday morning, when the officers finally ‘got all the dis- 
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note.” The time between confession and commitment is 
not significant. U'nited States v. Mitchell, supra. The in- 
dications of pressure on the McNabbs that lead me to 


crepancies straightened out.’ Benjamin did not change his story 
that he had fired only the first shot. Freeman and Raymond ad- 
mitted that they were present when the shooting occurred, but denied 
Benjamin's charge that they had urged him to shoot. Barney and 
Emuil, who were acquitted at the direction of the trial court, made 
no incriminating admissions.” [Footnotes omitted. | 

In appraising the severity of the MeNabb pressure for confessions 
in comparison with that exerted in the Upshaw detention, it should 
also be borne in mind that in the Anderson case, 318 U.S. at 355, a 
confession was excluded that resulted from two hours’ questioning. I 
have no explanation for this exclusion. If it was intended to make 
two hours’ questioning a bar to a confession, the later Mitchell case 
is inconsistent with such a conclusion. See the quotation preceding 
note 13, supra. The opinion does not rely upon it and it seems to me 
obviously within permissible limits unless we are to use the penalty 
theory. See p. 421, supra. 

25 Upshaw, a Negro man able to read and write who had com- 
pleted one year of high school, was arrested at his room by 
Detectives Furr and Culpepper on a charge of larceny of a wrist 
wateh at about 2 a. m., Friday, June 6. He was taken to No. 10 
precinct and questioned for about 30 minutes. Furr testified that 
petitioner was under the influence of alcohol at the time. Upshaw 
denied this. He was coughing sporadically at the time of his arrest 
and subsequently until his commitment. At approximately 10 a. m., 
June 6, he was questioned again by Furr, at which time he denied 
guilt. Culpepper questioned him through the bars in the cell block 
at Tl a.m. and again at 5:30 p.m. on June 6. Furr questioned 
him again for approximately 30 minutes at 7:30 p. m. on the same 
day. At 9a. m., June 7, Upshaw confessed, and at 9:30 a. m. he 
signed « statement which he identified as his statement at 2 p. m., 
June 7. Thus some 31 hours intervened between the arrest and the 
confession. At 9 p.m. that night Upshaw was taken to the home of 
the complaining witness where he repeated his confession to her. 

The petitioner was taken before a magistrate for commitment on 
Monday, June 9. The officers testified that they had not had him 
committed sooner because they did not have a sufficient case against 
him to cause the Police Court to hold him and because they wanted 
to continue their investigation. 
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conclude that the Court should hold Upshaw’'s confession 
admissible under my understanding of the WeNabb rule 
before this present holding are the lack of experience of 
the McNabbs, the “breaking” of Benjamin by confronta- 
tion of charges of his guilt by his relatives and confeder- 
ates, the greater number of officers questioning them. and 
the longer time the McNabb group was interrogated.” 


Il. 


I do not agree that we should now extend the McNabb 
rule by saying that every confession obtained by police 
after unnecessary delay in arraignment for commitment 
and before nagisterial commitment must be barred from 
the trial. Those most concerned with a proper adminis- 
tration of the criminal law are against any extension. 

(1) The departure of the MeNabb and Anderson cases 
from well-established methods for protection against co- 
ercion has been condemned by the House of Representa- 
tives and not acted upon by the Senate.” 

(2) Officers charged with enforcement of the criminal 
law have objected for the reason that fear of the applica- 
tion of its drastic penalties deterred officers from ques- 
tioning during reasonable delays in commitment.” 

(3) State courts under similar laws and conditions 
have refused to follow the McNabb example.” 


24 See 47 Col. L. Rev. 1214, 1217, The McNabb Rule Transformed. 

2703 Cong. Ree. 1392; H. R. Rep. No. 29, 80th Cong., Ist Sess. 

* International Association of Chiefs of Police, Hearings, supra, 
43; National Sheriffs’ Association, Hearings, supra, 26; Attorney Gen- 
eral of the United States, H. R. Rep. No. 29, supra. 

“Fry v. State, 78 Okla. Cr. 299, 313, 147 P. 2d 808, 810-11; State 
v. Folkes, 174 Ore. 568, 588, 150 PS 2d 17, 25; State v. Smith, 158 
Kan. 645, 651, 149 P. 2d 600, 604; People v. Malinski, 292 N.Y. 360, 
370-372, 387, 55 N. E. 2d 353, 357, 365; State v. Collett, 58 N. E. 
2d 417, 426-27 (Ohio); State v. Nagel, 75 N. D. 495, 28 N. W. 2d 665, 
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(4) Law Review comment generally condemns the 
rule.” 

In the Federal Rules of Criminal Procedure, Prelim- 
inary Draft, submitted May 3, 1943, to this Court, there 
was included a §5(b) which purported to codify the 
McNabb rule.” In response to widespread opposition to 
such a codification,” this section of Rule 5 was omitted 
from the final draft. These rules were drawn by a rep- 
resentative committee of the bench and bar with wide 
participation beyond the membership by interested par- 
ties from both groups. They were transmitted on Decem- 
ber 26, 1944, by this Court to the Attorney General to be 
reported to Congress, more than a year after the McNabb 
ease and after the hearings on the House bill to nullify 
the McNabb rule. Neither this Court nor the Congress 
restored the rejected proposal. 

Instead of an extension of the McNabb rule, I feel that 
it should be left, as I think it originally was, a rule that 
barred a confession extracted under psychological pres- 
sure of the degree used in the McNabb case. 

Such condemnation of even the restricted McNabb rule 
by those immediately responsible for the enactment and 





679; State v. Ellis, 354 Mo. 998, 1005, 193 S. W. 2d 31, 34; Finley v. 
State, 153 Fla. 394, 14 So. 2d 844; State v. Browning. 206 Ark. 791, 
793-798, 178 S. W. 2d 77, 78-80; Russell v. State, 196 Ga. 275, 285, 
26S. E. 2d 528, 534. 

* Inbau, The Confession Dilemma in the United States Supreme 
Court, 43 Ill. L. Rev. 442; 42 Mich. L. Rev. 679; 56 Harv. L. Rev. 
1008; 47 Col. L. Rev. 1214. See Statement of Special Committee 
on the Bill of Rights of the American Bar Association, p. v1, which 
advoeates maintenance of MeNabb rule until a better system for 
dealing with confessions to police can be devised. 

38°5 (b) Excivsion oF STATEMENT SECURED IN VIOLATION OF 
RvuLe. No statement made by a defendant in response to interroga- 
tion by an officer or agent of the government shall be admissible in 
evidence against him if the interrogation occurs while the defendant 
‘= meld in custody in violation of this rule.” 

*2 Holtzoff, Institute on Federal Criminal Rules, 29 A. B. A. J. 603. 
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administration of our criminal laws should make this 
Court, so far removed from the actualities of crime pre- 
vention, hesitate long before pushing farther by judicial 
legislation its conception of the proprieties in criminal 
investigation. It takes this step in the belief that thereby 
it strengthens criminal administration by protecting a 
prisoner. A prisoner should have protection but it is well 
to remember that law and order is an essential prerequi- 
site to the protection of the security of all. Today's deci- 
sion puts another weapon in the hand of the criminal 
world. Apparently the Court intends to make the rule 
of commitment “without unnecessary delay” “ an iron 
rule without flexibility to meet the emergencies of con- 
spiracies, search for confederates, or examining into the 
ramifications of criminality. The Court does this by fail- 
ing to distinguish between necessary and unnecessary de- 
lay in commitment. It uses words like “forthwith” and 
“promptly” and thus destroys the leeway given by the 
Rule to police investigations. All, I think, without any 
need for such action since every coerced confession has 
been inadmissible for generations. The position stated 
in this dissent does not envisage a surrender to evils in 
the handling of criminals. If there is a prevalent abuse 
of the right to question prisoners, the sounder remedy 
lies in police discipline, in statutory punishment of of- 
fending officials, in vigorous judicial protection against 
unconstitutional pressures for confessions, and in legisla- 


Rule 5 (a), Rules of Criminal Procedure. The language of the 
Rule was adopted to allow desirable flexibility in the time of com- 
mitment. See Notes to Rules of Criminal Procedure, as prepared 
under the direction of the Advisory Committee; Hearings, supra, 
pp. 36, 39. In Memorandum on the Detention of Arrested Persons, 
supra, it is stated at p. 30 with reference to the phrase “within a 
reasonable time”: “This phrase would have the advantage of saving 
confessions where the delay in committal was brief and reasonably 
explained; here the existing tendency of lower courts to apply the 
MeNabb rule rigidly is pretty harsh on the government.” 
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tive enactments for inquiries into circumstances surround- 
ing crimes by methods that protect both the public and 


suspects—for example, an inquiry before a magistrate 
with sealed evidence. 


I would affirm this conviction in reliance upon the ver- 


dict of the properly instructed jury that this was a 
voluntary confession. 


UVEGES v. PENNSYLVANIA. 


CERTIORARI TO THE SUPREME COURT OF PENNSYLVANIA, 


No. 75. Argued November 15-16, 1948.—Decided December 13, 1948. 


1. Without being gadvised of his right to counsel or being offered 
counsel at any time between arrest and conviction, a 17-year-old 
youth charged in a Pennsylvania state court under four indict- 
ments with four separate burglaries, for which he could have been 
given maximum sentences aggregating SO vears, pleaded guilty 
and was sentenced to from five to ten vears on each indictment, 
the sentences to run consecutitely. The record showed no attempt 
on the part of the court to make him understand the consequences 
of his plea. Held: He was denied due process of law contrary to 
the Fourteenth Amendment. Pp. 438-442. 

2. The due process clause of the Fifth or the Fourteenth Amendment 
requires counsel for all persons charged with serious crimes, when 
necessary for their adequate defense, in order that such persons 
may be advised how to conduct theirtrials. P. 441. 

3. The record before this Court adequately raised the federal consti- 
tutional question as to denial of the right to counsel. Pp. 438-439. 

. Since it appears that in Pennsylvania habeas corpus is available 
to an accused whose constitutional right to counsel has been denied, 
and since the state does not suggest that it bars a remedy by 
habeas corpus in the circumstances of this case beeause no appeal 
was taken from the original conviction, this Court decides this 
case on its merits. P. 440. 

161 Pa. Super. 58, 53 A. 2d 984, reversed. 


Without a hearing. a Pennsylvania court of common 
pleas dismissed a petition for a writ of habeas corpus to 
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UNITED STATES v. CARIGNAN. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT. 


No. 5. Argued October 8, 1951—Decided November 13, 1951. 


1. Having confessed that he assaulted a woman with intent to com- 
mit rape, respondent was arrested and duly committed on that 
charge on a Friday. While in lawful custody on that charge, he 
was questioned on Saturday and Monday (but not on Sunday) 
about the murder of another woman during an attempt to commit 
rape; and he confessed to the murder on Monday, without having 
been arrested, indicted or committed on that charge. There was 
no evidence of violence, persistent questioning or deprivation of 
food or rest. Respondent was told that he did not have to make 
a statement and that no promises could be made to him in one way 
or another. Prior to his confession, he was permitted to consult 
privately with a priest on two different occasions. Held: On the 
uncontradicted facts in this record, the confession of murder was not 
inadmissible in evidence under the principles of McNabb v. United 
States, 318 U. S. 332, and Upshaw v. United States, 335 U. 8. 410. 
Pp. 37-45. 

(a) So long as no coercive methods by threats or inducements 
to confess are employed, constitutional requirements do not forbid 
police examination in private of those in lawful custody or the use 
as evidence of information voluntarily given. P. 39. 

(b) The McNabb doctrine was not intended as a penalty or 
sanction for violation of Rule 5 of the Federal Rules of Criminal 
Procedure. United States v. Mitchell, 322 U. 8. 65. P. 42. 

(c) Respondent’s confession of murder was not given during 
unlawful detention, because he was being lawfully detained on 
another charge although he had not been arrested for or charged 
with murder when the confession of murder was made. Pp. 43-44. 

(d) This Court declines to extend the McNabb doctrine to state- 
ments to police or wardens concerning other crimes while prisoners 
are legally detained on criminal charges. P. 45. 

2. Issues which were in controversy in the Court of Appeals, but 
which that court did not decide, are available to a respondent in 
certiorari as grounds for affirmance of the judgment, even though 
the respondent did not petition for certiorari. P. 38, n. 1. 

3. When the admissibility of respondent’s confession was in issue in 
the trial court, the judge committed reversible error in refusing to 
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permit respondent to testify in the absence of the jury to facts 
believed to indicate the involuntary character of his confession. 
P. 38. 

4. The facts in this record surrounding the giving of the confession 
do not necessarily establish coercion, physical or psychological, so 
as to render the confession inadmissible. P. 39. 

185 F. 2d 954, affirmed on other grounds. 


In the District Court for the Territory of Alaska, re- 
spondent was convicted of first degree murder in attempt- 
ing to perpetrate a rape and was sentenced todeath. The 
Court of Appeals reversed. 185 F. 2d 954. This Court 
granted certiorari. 341 U. S. 934. Affirmed on other 
grounds, p. 45. 


Philip Elman argued the cause for the United States. 
Solicitor General Perlman, Assistant Attorney General 
McInerney, Robert S. Erdahl and Beatrice Rosenberg 
filed a brief for the United States. 


Harold J. Butcher argued the cause and filed a brief for 
respondent. 


Mr. Justice Reep delivered the opinion of the Court. 


Respondent Carignan was convicted in the District 
Court for the Territory of Alaska of first degree murder 
in attempting to perpetrate a rape. Alaska Compiled 
Laws Annotated, 1949, § 65-4-1. He was sentenced to 
death. The conviction was reversed by the United States 
Court of Appeals for the Ninth Circuit. Carignan v. 
United States, 185 F. 2d 954. The sole ground of the 
reversal was the admission of a confession obtained in a 
manner held to be contrary to the principles expounded 
by this Court in McNabb v. United States, 318 U. S. 332, 
and Upshaw v. United States, 335 U.S. 410. 

The case is here on writ of certiorari granted on the 
petition of the Government. 341 U.S. 934. The ques- 
tion presented by the petition was whether it was error 
to admit at the trial respondent’s confession of the mur- 
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der. The confession was held inadmissible because given 
before arrest, indictment, or commitment on the murder 
charge. The confession was given after respondent had 
been duly committed to jail, Rule 5, Federal Rules of 
Criminal Procedure, under a warrant which charged that 
he had, at a time six weeks after the murder, perpetrated 
an assault with intent to rape. 

Respondent advances three additional issues to support 
the reversal of the conviction besides the above point 
on detention. First. Error, it is argued, was committed 
by the trial court in admitting the confession because it 
was obtained by secret interrogation and psychological 
pressure by police officers. Second. Further error, it is 
said, followed from a failure of the trial court to submit 
to the jury, as a question of fact, the voluntary or involun- 
tary character of the confession. Third. Error occurred 
when the trial court refused to permit respondent to take 
the stand and testify in the absence of the jury to 
facts believed to indicate the involuntary character of 
the confession.’ 

The United States concedes in regard to the third issue 
that the better practice, when admissibility of a confes- 
sion is in issue, is for the judge to hear a defendant’s 
offered testimony in the absence of the jury as to the 
surrounding facts. Therefore, the Government makes no 
objection to the reversal of the conviction on that ground. 
We think it clear that this defendant was entitled to such 
an opportunity to testify. An involuntary confession is 
inadmissible. Wilson v. United States, 162 U.S. 613, 623. 
Such evidence would be pertinent to the inquiry on ad- 
missibility and might be material and determinative. 
The refusal to admit the testimony was reversible error. 


1 Since these issues were in controversy below, they are available 
to respondent as grounds for affirmance of the Court of Appeals. 
Langnes v. Green, 282 U.S. 531, 535, 538; United States v. Curtiss- 
Wright Corp., 299 U. S. 304, 330. 
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As this error makes necessary a new examination into 
the voluntary character of the confession, there is no 
need now to pursue on this record the first and second 
issues brought forward by respondent, except to say that 
the facts in this record surrounding the giving of the 
confession do not necessarily establish coercion, physical 
or psychological, so as to render the confession inadmis- 
sible. The evidence on the new trial will determine the 
necessity for or character of instructions to the jury on 
the weight to be accorded the confession, if it is admitted 
in evidence. Cf. United States v. Lustig, 163 F. 2d 85, 
88-89. McNabb v. United States, 318 U. S. 332, 338, 
note 5. So long as no coercive methods by threats or 
inducements to confess are employed, constitutional 
requirements do not forbid police examination in private 
of those in lawful custody or the use as evidence of 
information voluntarily given.’ 

The following summary of the uncontradicted facts 
discloses the circumstances leading to the confession. Re- 
spondent Carignan was detained by the Anchorage police 
in connection with the subsequent assault case from about 
11 a. m., Friday, September 16, 1949. He was identified 
in a line-up by the victim, and confessed to the assault. 
Around 4 p. m. on the same day he was arrested and duly 
committed for the assault. His trial on the assault charge 
took place subsequent to this confession. 

During the time between his detention and commit- 
ment for the assault, respondent was questioned by the 
police about the murder -which was the basis of the con- 
viction now under review. A witness who had seen the 
man involved in the murder and his victim together at 
the scene of the crime was brought to the police station 
during this time. From a line-up he picked out respond- 


*Ziang Sung Wan v. United States, 266 U.S. 1, 14; Lisenba v. 
California, 314 U. S. 219, 239; McNabb v. United States, 318 U. S. 
332, 346. Cf. Hardy v. United States, 186 U.S. 224, 228. 
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ent Carignan as one appearing to be the person that 
he saw on that occasion. Carignan did not give any 
information about his activities on the day the murder 
was committed. 

The night of Friday, September 16, Carignan was 
lodged in the city jail. The next morning, Saturday, 
Herring, the United States Marshal, undertook to ques- 
tion respondent in regard to the earlier crime of murder. 
No evidence appears of violence, of persistent question- 
ing, or of deprivation of food or rest. Respondent was 
told that he did not have to make a statement, and 
that no promises could be made to him one way or an- 
other. . There were pictures of Christ and of various 
saints on the walls of the office in which the conversation 
occurred. The Marshal evidently suggested to him that 
his Maker might think more of him if he told the truth 
about the crime. The evidence also shows that the Mar- 
shal told Carignan that he, the Marshal, had been in an 
orphan asylum as a youth, as had Carignan. On respond- 
ent’s request a priest was called. The accused talked 
to the priest alone for some time and later told the 
Marshal he would give him a statement. After his re- 
turn to the jail about 5 p. m. on Saturday, he was left 
undisturbed. 

On Sunday he was not questioned, and on Monday 
morning the Marshal again took respondent out of jail 
and into the grand jury room in the courthouse. Upon 
the Marshal’s inquiry if he had any statement to make, 
respondent answered that he had but that he wished to 
see the priest first. 

After talking to the priest again for some time, he 
gave the Marshal a written statement. The statement 
was noncommittal as to the murder charge. Two other 
police officers who were with the Marshal and Carignan 
then suggested that perhaps Carignan would rather talk 
to the Marshal alone. They withdrew. The Marshal 
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told Carignan, in response to an inquiry, that he had 
been around that court for twenty-seven years and that 
during that time “there had been no hanging, what would 
happen to him I couldn’t promise him or anyone else.” 
There was also some talk about McNeil Island, the loca- 
tion of the nearest federal penitentiary, and the Marshal 
said, in reply to a question of Carignan’s, that he, the 
Marshal, “had known men that had been there and 
learned a trade and that made something of their lives.” 
After a few moments’ further conversation Carignan com- 
pleted the written statement that was later put in evi- 
dence. It then admitted the killing. 

Whether involuntary confessions are excluded from 
federal criminal trials on the ground of a violation of the 
Fifth Amendment’s protection against self-incrimina- 
tion,® or from a rule that forced confessions are untrust- 
worthy,‘ these uncontradicted facts do not bar this con- 
fession as a matter of law. The constitutional test for 
admission of an accused’s confession in federal courts for 
a long time has been whether it was made “freely, volun- 
tarily and without compuision or inducement of any 
sort.” ° However, this Court in recent years has enforced 
a judicially created federal rule of evidence, to which the 
label “McNabb rule” has been applied, that confessions 
shall be excluded if obtained during “illegal detention due 
to failure promptly to carry a prisoner before a com- 
mitting magistrate, whether or not the ‘confession is the 
result of torture, physical or psychological.’”* Violation 
of the McNabb rule, in the view of the Court of Appeals, 


* Bram v. United States, 168 U. S. 532, 542; Powers v. United 
States, 223 U.S. 303, 313. 

* Wigmore, Evidence (1940 ed.), § 822. Cf. Ziang Sung Wan v. 
United States, 266 U.S. 1, 14. 

5 Wilson v. United States, 162 U.S. 613, 623. 


* Upshaw v. United States, 335 U.S. 410, 413; McNabb v. United 
States, 318 U. 8. 332. 
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not the assertedly involuntary character of the confes- 
sion, caused that court to reverse the conviction.’ Our 
problem in this review is whether the McNabb rule covers 
this confession or, if not, whether that rule of evidence 
should now be judicially extended to these facts. 

By United States v. Mitchell, 322 U.S. 65, 70-71, this 
Court decided that the McNabb rule was not intended 
as a penalty or sanction for violation of R.S. D. C. § 397, 
a commitment statute. The same conclusion applies 
to Rule 5, Federal Rules of Criminal Procedure.2 This 
rule applies to Alaska. Rule 54(a). See Upshaw v. 


* Carignan v. United States, 185 F. 2d 954: 

Healy, Circuit Judge: 

“What the court has to decide is whether the circumstances out- 
lined were such as to bring the case within the spirit and intent of 
Rule 5 and the holding of the McNabb decision, supra, as further 
expounded in Upshaw v. United States, 335 U.S. 410, ... . 


“*In the view of the writer of this opinion something ap- 
proaching psychological pressure, not unmixed with deceit, con- 
tributed to the extraction of the confession. Since the majority 
are of a contrary opinion this possible aspect has not been given 
weight in the decision to reverse.” P. 958. 

Bone, Circuit Judge: 
“However, I emphasize that my concurrence rests solely upon the 
fact that appellant was not arraigned prior to being interrogated by 
the Marshal and prior to the making of the confession. The evi- 
dence in this case convinces me that the confession was freely made 
and was not the product of any form of promises or inducement 
that would or should vitiate it.” P. 961. 

See also Pope, Circuit Judge, dissenting, p. 962. 

® Federal Rules of Criminal Procedure: 


“Rute 5. PrRocEEDINGS BEFORE THE COMMISSIONER. 


“(a) APPEARANCE BEFORE THE COMMISSIONER. An officer making 
an arrest under a warrant issued upon a complaint or any person 
making an arrest without a warrant shall take the arrested person 
without unnecessary delay before the nearest available commissioner 
or before any other nearby officer empowered to commit persons 
charged with offenses against the laws of the United States. When a 


28412 O—58 20 
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United States, 335 U.S. 410, 411. Mitchell’s confession, 
made before commitment, but also before his detention 
had been illegally prolonged, was admitted as evidence 
because it was not elicited “through illegality.” The 
admission, therefore, was not “use by the Government of 
the fruits of wrongdoing by its officers.” Upshaw v. 
United States, supra, 413.° 
The McNabb rule has been stated thus: 


“. . . that a confession is inadmissible if made during 
illegal detention due to failure promptly to carry a 
prisoner before a committing magistrate, whether or 
not the ‘confession is the result of torture, physical 


or psychological ... .’” Upshaw v. United States, 
335 U.S. at 413. 


One cannot say that this record justifies characteriza- 
tion of this confession as given during unlawful detention. 
Rule 5, Federal Rules of Criminal Procedure, does not 
apply in terms, because Carignan was neither arrested 
for nor charged with the murder when the confession 
to that crime was made. He had been arrested and 
committed for the assault perpetrated six weeks after 


person arrested without a warrant is brought before a commissioner 
or other officer, a complaint shall be filed forthwith. 

“(b) StraTEMENT BY THE CoMMISSIONER. The commissioner shall 
inform the defendant of the complaint against him, of his right to 
retain counsel and of his right to have a preliminary examination. 
He shall also inform the defendant that he is not required to make 
a statement and that any statement made by him may be used 
against him. The commissioner shall allow the defendant reasonable 
time and opportunity to consult counsel and shall admit the defend- 
ant to bail as provided in these rules.” 

* In the Mitchell case, defendant’s confession was given at the police 
station before commitment, a few minutes after two policemen had 
jailed him following his arrest on a charge of housebreaking and 
larceny. For the purpose of aiding in clearing up a series of house- 
breakings, Mitchell’s appearance for commitment was illegally post- 
poned for eight days. 
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the murder. His detention, therefore, was legal. Fur- 
ther, before the confession, there was basis for no more 
than a strong suspicion that Carignan was the mur- 
derer. That suspicion arose from a doubtful identi- 
fication by a person who had in passing seen a man 
resembling the respondent at the scene of the murder 
and from a similarity of circumstances between the 
murder and the assault." The police could hardly be 
expected to make a murder charge on such uncertainties 
without further inquiry and investigation. This case 
falls outside the reason for the rule, 7. e., to abolish 


” The weakness of this evidence is shown by the record. 

“Q. Now, at any later time, Mr. Keith, were you called upon to 
identify anyone that resembled the person that you saw, the male 
person in the grass that night? 

“A. I was taken to the police station and viewed the line-up. 

“Q. Do you recall how many were in that line-up? 

“A. There was either four or five, I don’t exactly recollect. 

“Q. Did you pick out some person that appeared to be the person 
that you saw on this particular occasion? 

“A. I did. 

“Q. Do you see anyone in the courtroom today that resembles 
the party that you saw that night in question? 

“A. I do. 

“Q. Will you point him out? 

“A. He is right over there.” R. 120-121. 


“Q. Now, were you able to remember the person you saw there so 
that when you saw him in the courtroom today you were able to 
recognize him as the same person? 

“A. 1 couldn’t positively swear that he is the same person.” 
R. 128. 


“Q. When did you next see the man whom you identified as the 
person you saw in the park in the grass? 

“A. In the police line-up. 

“Q. Did you have any difficulty recogniang him at that time? 

“A. Well, no. I picked him out as looking nearer like the man 
that I saw there than any man I have seen.” Jt. 130. 
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unlawful detention. Such detention was thought to give 
opportunity for improper pressure by police before the 
accused had the benefit of the statement by the com- 
missioner. Rule 5 (b), supra, note8. Upshaw v. United 
States, supra, 414; McNabb v. Umted States, supra, 344. 
Carignan had received that information at his commit- 
ment for the assault. 

Another extension of the McNabb rule would accen- 
tuate the shift of the inquiry as to admissibility from 
the voluntariness of the confession to the legality of 
the arrest and restraint. Complete protection is afforded 
the civil rights of an accused who makes an involuntary 
confession or statement when such confession must be 
excluded by the judge or disregarded by the jury upon 
proof that it is not voluntary. Such a just and merciful 
rule preserves the rights of accused and society alike. It 
does not sacrifice justice to sentimentality. An exten- 
sion of a mechanical rule based on the time of a confes- 
sion would not be a helpful addition to the rules of 
criminal evidence. We decline to extend the McNabb 
fixed rule of exclusion to statements to police or wardens 
concerning other crimes while prisoners are legally in 
detention on criminal charges. 

The decision of the Court of Appeals is modified and, as 
modified by this opinion, the judgment is 


Affirmed. 


Mr. Justice Minton took no part in the consideration 
or decision of this case. 


Mr. Justice Douauas, with whom Mr. Justice BLAcK 
and Mr. Justice FRANKFURTER join, concurring. 


I agree that the judgment of conviction was properly 
set aside. But my reason strikes deeper than the one on 
which the Court rests its opinion. There are time- 
honored police methods for obtaining confessions from an 











CONFESSIONS AND POLICE DETENTION 303 


Dovucias, J., concurring. 342 U.S 


accused. QOne is detention without arraignment, the 
problem we dealt with in McNabb v. United States, 318 
U.S. 332. Then the accused is under the exclusive con- 
trol of the police, subject to their mercy, and beyond the 
reach of counsel or of friends. What happens behind 
doors that are opened and closed at the sole discretion of 
the police is a black chapter in every country—the free as 
well as the despotic, the modern as well as the ancient. 
In the 4fcNabb case we tried to rid the federal system of 
those breeding grounds for coerced confessions. 

Another time-honored police method for obtaining con- 
fessions is to arrest a man on one charge (often a minor 
one) and use his detention for investigating a wholly dif- 
ferent crime. This is an easy short cut for the police. 
How convenient it is to make detention the vehicle of in- 
vestigation! Then the police can have access to the 
prisoner day and night. Arraignment for one crime gives 
some protection. But when it is a pretense or used as the 
device for breaking the will of the prisoner on long, 
relentless, or repeated questionings, it is abhorrent. We 
should free the federal system of that disreputable prac- 
tice which has honeycombed the municipal police system 
in this country.* We should make illegal such a per- 
version of a “legal” detention. 

The rule I propose would, of course, reduce the “effi- 
ciency” of the police. But so do the requirements for 
arraignment, the prohibition against coerced confessions, 
the right to bail, the jury trial, and most of our other 
procedural safeguards. We in this country, however, 
early made the choice—that the dignity and privacy of 
the individual were worth more to society than an all- 
powerful police. 


* ‘xample, 20 City Club Bulletin of Portlind, Oregon, No. 


7, June 18, 1948. 
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We are framing here a rule of evidence for criminal 
trials in the federal courts. That rule must be drawn in 
light not of the facts of the particular case but of the 
system which the particular case reflects. Hence, the 
fact that the charge on which this respondent was ar- 
raigned was not a minor one nor one easily conceived 
by the police is immaterial. The rule of evidence we 
announce today gives sanction to a police practice which 
makes detention the means of investigation. Therein 
lies its vice. Hence, we do not reach the question whether 
a confession so obtained violates the Fifth Amendment. 
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EXHIBIT 13 


SUPREME COURT OF THE UNITED STATES 
No. 521.—OctToser Term, 1956. 


On Writ of Certiorari 

Andrew R. Mallory, Petitioner,| to the United States 

v. Court of Appeals for 

United States of America. the District of Co- 
lumbia Circuit. 


[June 24, 1957.] 


Mr. JUSTICE FRANKFURTER delivered the opinion of the 
Court. 


Petitioner was convicted of rape in the United States 
District Court for the District of Columbia, and, as 
authorized by the District Code, the jury imposed a 
death sentence. The Court of Appeals affirmed, one 
judge dissenting. 236 F. 2d 701. Since an important 
question involving the interpretation of the Federal Rules 
of Criminal Procedure was involved in this capital case, 
we granted the petition for certiorari. 352 U.S. 877. 

The rape occurred at six p. m. on April 7, 1954, in the 
basement of the apartment house inhabited by the victim. 
She had descended to the basement a few minutes pre- 
vious to wash some laundry. Experiencing some diffi- 
culty in detaching a hose in 4he sink, she sought help 
from the janitor, who lived in a basement apartment with 
his wife, two grown sons, a younger son and the petitioner, 
his nineteen-year-old half-brother. Petitioner was alone 
in the apartinent at the time. He detached the hose and 
returned to his quarters. Very shortly thereafter, a 
masked man, whose general features were identified to 
resemble those of both petitioner and his two grown 
nephews, attacked the woman. She had heard no one 
descend the wooden steps that furnished the only means 
of entering the basement from above. 
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Petitioner and one of his grown nephews disappeared 
from the apartment house shortly after the crime was 
committed. The former was apprehended the following 
afternoon between two and two-thirty p. m. and was 
taken, along with his older nephews, also suspects, to 
police headquarters. At least four officers questioned 
him there in the presence of other officers for thirty to 
forty-five minutes, beginning the examination by telling 
him, according to his testimony, that his brother had said 
that he was the assailant. Petitioner strenuously denied 
his guilt. He spent the rest of the afternoon at head- 
quarters, in the company of the other two suspects and 
his brother a good part of the time. About four p. m. 
the three suspects were asked to submit to “lie detector” 
tests, and they agreed. The officer in charge of the poly- 
graph machine was not located for almost two hours, 
during which time the suspects received food and drink. 
The nephews were then examined first. Questioning of 
petitioner began just after eight p.m. Only he and the 
polygraph operator were present in a small room, the 
door to which was closed. 

Following almost an hour and one-half of steady inter- 
rogation, he “first stated that he could have done this 
crime, or that he might have done it. He finally stated 
that he was responsible... .” (Testimony of polygraph 
operator, R. 70.) Not until ten p. m., after petitioner 
had repeated his confession to other officers, did the police 
attempt to reach a United States Commissioner for the 
purpose of arraignment. Failing in this, they obtained 
petitioner’s consent to examination by the deputy coroner, 
who noted no indicia of physical or psychological coercion. 
Petitioner was then confronted by the complaining wit- 
ness and “[p]ractically every man in the Sex Squad,” and 
in response to questioning by three officers, he repeated 
the confession. Between eleven-thirty p. m. and twelve- 
thirty a. m. he dictated the confession to a typist. The 
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next morning he was brought before a Commissioner. At 
the trial, which was delayed for a year because of doubt 
about petitioner’s capacity to understand the proceedings 
against him, the signed confession was introduced in 
evidence. 

The case calls for the proper application of Rule 5 (a) 
of the Federal Rules of Criminal Procedure, promulgated 
in 1946, 327 U.S. 821. That Rule provides: 


“(a) APPEARANCE BEFORE THE COMMISSIONER. 
An officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest 
without a warrant shall take the arrested person 
without unnecessary delay before the nearest avail- 
able commissioner or before any other nearby officer 
empowered to commit persons charged with offenses 
against the laws of the United States. When a per- 
son arrested without a warrant is brought before a 
commissioner or other officer, a complaint shall be 
filed forthwith.” 


This provision has both statutory and judicial ante- 
cedents for guidance in applying it. The requirement 
that arraignment be “without unnecessary delay” is a 
compendious restatement, without substantive change, of 
several prior specific federal statutory provisions. (E. g., 
20 Stat. 327, 341; 48 Stat. 1008; also 28 Stat. 416.) See 
Dession, The New Federal Rules of Criminal Procedure I, 
55 Yale L. J. 694, 707. Nearly all the States have 
similar enactments. 

In McNabb v. United States, 318 U.S. 332, 343-344, we 
spelled out the important reasons of policy behind this 
body of legislation: 


“The purpose of this impressively pervasive re- 
quirement of criminal procedure is plain. ... The 
awful instruments of the criminal law cannot be 
entrusted to a single functionary. The complicated 
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process of criminal justice is therefore divided into 
different parts, responsibility for which is separately 
vested in the various participants upon whom the 
criminal law relies for its vindication. Legislation 
such as this, requiring that the police must with rea- 
sonable promptness show legal cause for detaining 
arrested persons, constitutes an important safe- 
guard—not only in assuring protection for the in- 
nocent but also in securing conviction of the guilty 
by methods that commend themselves to a progres- 
sive and self-confident society. For this procedural 
requirement checks resort to those reprehensible 
practices known as the ‘third degree’ which, though 
universally rejected as indefensible, still find their 
way into use. It aims to.avoid all the evil implica- 
tions of secret interrogation of persons accused of 
crime.” 


Since such unwarranted detention led to tempting 


utilization of intensive interrogation, easily gliding into 
the evils of “the third degree,” the Court held that police 
detention of defendants beyond the time when a com- 
mitting magistrate was readily accessible constituted 
“wilful disobedience of law.” In order adequately to en- 
force the congressional requirement of prompt arraign- 
ment, it was deemed necessary to render inadmissible 
incriminating statements elicited from defendants during 
a period of unlawful detention. 

In Upshaw v. United States, 335 U.S. 410, which came 
here after the Federal Rules of Criminal Procedure had 
been in operation, the Court made it clear that Rule 
5 (a)’s standard of “without unnecessary delay” implied 
no relaxation of the McNabb doctrine. 

The requirement of Rule 5 (a) is part of the procedure 
devised by Congress for safeguarding individual rights 
without hampering effective and intelligent law enforce- 
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ment. Provisions related to Rule 5 (a) contemplate a 
procedure that allows arresting officers little more leeway 
than the interval between arrest and the ordinary admin- 
istrative steps required to bring a suspect before the near- 
est available magistrate. Rule 4 (a) provides: “If it ap- 
pears from the complaint that there is probable cause 
to believe that an offense has been committed and that 
the defendant has committed it, a warrant for the arrest 
of the defendant shall issue... .” Rule 4 (b) requires 
that the warrant “shall command that the defendant be 
arrested and brought before the nearest available com- 
missioner.” And Rules 5 (b) and (c) reveal the function 
of the requirement of prompt arraignment: 


“(b) STATEMENT BY THE COMMISSIONER. The 
commissioner shall inform the defendant of the com- 
plaint against him, of his right to retain counsel and 
of his right to have a preliminary examination. He 
shall also inform the defendant that he is not required 
to make a statement and that any statement made 
by him may be used against him. The commissioner 
shall allow the defendant reasonable time and op- 
portunity to consult counsel and shall admit the 
defendant to bail as provided in these rules. 

“(c) PRELIMINARY EXAMINATION. The defend- 
ant shall not be called upon to plead. If the 
defendant waives preliminary examination, the com- 
missioner shall forthwith hold him to answer in the 
district court. If the defendant does not waive 
examination, the commissioner shall hear the evi- 
dence within a reasonable time. The defendant may 
cross-examine witnesses against him and may intro- 
duce evidence in his own behalf. If from the evi- 
dence it appears to the commissioner that there is 
probable cause to believe that an offense has been 
committed and that the defendant has committed it, 
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the commissioner shall forthwith hold him to answer 
in the district court; otherwise the commissioner 
shall discharge him. The commissioner shall admit 
the defendant to bail as provided in these rules.” 


The scheme for initiating a federal prosecution is 
plainly defined. The police may not arrest upon mere 
suspicion but only on “probable cause.” The next step 
in the proceeding is to arraign the arrested person before 
a judicial officer as quickly as possible so that he may be 
advised of his rights and so that the issue of probable 
cause may be promptly determined. The arrested per- 
son may, of course, be “booked” by the police. But he is 
not to be taken to police headquarters in order to carry 
out a process of inquiry that lends itself, even if not so 
designed, to eliciting damaging statements to support the 
arrest and ultimately his guilt. 

The duty enjoined upon arresting officers to arraign 
“without unnecessary delay” indicates that the command 
does not call for mechanical or automatic obedience. 
Circumstances may justify a brief delay between arrest 
and arraignment, as for instance, where the story volun- 
teered by the accused is susceptible of quick verification 
through third parties. But the delay must not be of a 
nature to give oppertunity for the extraction of a 
confession. 

The circumstances of this case preclude a holding that 
arraignment was “without unnecessary delay.’ Peti- 
tioner was arrested in the early afternoon and was de- 
tained at headquarters within the vicinity of numerous 
committing magistrates. Even though the police had 
ample evidence from other sources than the petitioner 
for regarding the petitioner as the chief suspect, they 
first questioned him for approximately a half hour. 
When this inquiry of a nineteen-year-old lad of limited 
intelligence produced no confession, the police asked him 
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to submit to a lie-detector test. He was. not told of his 
rights to counsel or to a preliminary examination before a 
magistrate, nor was he warned that he might keep silent 
and “that any statement made by him may be used 
against him.” After four hours of further detention at 
headquarters, during which arraignment could easily have 
been made in the same building in which the police head- 
quarters were housed, petitioner was examined by the 
lie-detector operator for another hour and a half before 
his story began to waver. Not until he had confessed, 
when any judicial caution had lost its purpose, did the 
police arraign him. 

We cannot sanction this extended delay, resulting in 
confession, without subordinating the general rule of 
prompt arraignment to the discretion of arresting officers 
in finding exceptional circumstances for its disregard. In 
every case where the police resort to interrogation of 
an arrested person and secure a confession, they may 
well claim, and quite sincerely, that they were merely 
trying to check on the information given by him. Against 
such a claim and the evil potentialities of the practice 
for which it is urged stands Rule 5 (a) asa barrier. Nor 
is there an escape from the constraint laid upon the 
police by that Rule in that two other suspects were 
involved for the same crime. Presumably, whomever 
the police arrest they must arrest on “probable cause.” 
It is not the function of the police to arrest, as it were, 
at large and to use an interrogating process at police 
headquarters in order to determine whom they should 
charge before a committing magistrate on “probable 
cause.” 

Reversed and remanded. 
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Exuisit 14(a) 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13689 


CLARENCE E. Watson, JR., APPELLANT, 
v. 


Unitep States oF AMERIA, APPELLEE. 


Appeal from the United State District Court 
for the District of Columbia 


Decided August 19, 1957 


Mr. Albert J. Ahern, Jr., (appointed by the District 
Court) for appellant. 


Mr. John D. Lane, Assistant United States Attorney, 
with whom Messrs. Oliver Gasch, United States Attorney, 
Lewis Carroll and Frederick G. Smithson, Assistant 
United States Attorneys, were on the brief, for appellee. 


Before Prettyman, Dananer and Bastian, Circuit 
Judges. 


Danauer, Circuit Judge: Appellant was convicted on 
two counts charging respectively, murder in the first de- 
gree, and murder while attempting to perpetrate a rape. 
He asks reversal on the ground that the District Court 
erred in the denial of his motion to suppress the use in 
evidence of certain articles of clothing seized without a 
search warrant from appellant’s apartment in that the 
Government had failed to establish a waiver of appellant’s 
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Fourth Amendment rights or a voluntary consent to the 
search, free from duress or coercion, and further in that 
information concerning the clothing had been elicited dur- 
ing a period of illegal detention. Again, he claims error 
in that the court over objection received detailed evidence 
as to a reenactment of the crime, conducted by police 
during a period of detention said to be illegal on account 
of unreasonable delay in arraignment. Underlying the 
foregoing and various other alleged errors is appellant’s 
claim that the trial judge misconstrued and misapplied 
our opinion reversing an earlier conviction.? The facts 
are substantially stated in that opinion, and we will pres- 
ently make only such cursory references as have bearing 
upon the case in its present posture. 

Ordinarily when an accused seeks to suppress the use 
of evidence against him, he must establish the illegality 
of its procurement. But when the movant has shown that 
his home has been searched without a warrant and the 
Government relies upon a waiver or consent, the Govern- 
ment has the burden of convincing the court by clear and 
positive testimony that there was no duress or coercion, 
actual or implied.* The burden on the Government is 
particularly heavy where the individual is under arrest.‘ 
Here the accused, in the course of reenactment of a vicious 


1The trial judge filed an opinion as to the points raised. 
United States v. Watson, 146 F. Supp. 258 (D.C.D.C. 1956). 


* Watson v. United States, 98 U.S. App. D.C. 221, 234 
F. 2d 42 (D.C. Cir. 1956). 


’ Judd v. United States, 89 U.S. App. D.C. 64, 190 F. 2d 
649 (D.C. Cir. 1951). 


*Td. at 65-66, 190 F. 2d at 650-51; cf. Rigby v. United 
States, U.S. App. D.C. ——, F, 2d (D.C. Cir. 
July 11, 1957) ; Higgins v. United States, 93 U.S. App. D.C. 
3410, 209 F. 2d 819 (D.C. Cir. 1954) ; Nelson v. United States, 
93 U.S. App. D.C. 14, 208 F. 2d 505 (D.C. Cir. 1953), cert. 
denied, 346 U.S. 827 (1953). 
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crime, handcuffed to a policeman and accompanied by 
several other officers, is said to have agreed voluntarily 
to take the officers to his apartment and to turn over 
clothing he had been wearing at the time of the offense. 
We have sufficiently spelled out in the cases cited the rule 
which must govern in such situations. We need not re- 
view that part of the record upon which the trial judge 
decided that waiver and consent had been established, for 
we are bound to reverse the conviction on another and 
controlling ground. 

Since this case was argued on June 10, 1957, the Mallory 
ease has been decided.® The circumstances there narrated 
so closely parallel those in the instant case that we see no 
basis for distinction. The Court has analyzed the Rules °® 
and their application, step by step, pointing out finally 
that an arrested person must be arraigned ‘‘before a 
judicial oflicer as quickly as possible so that he may be 
advised of his rights and so that the issue of probable 
cause may be promptly determined.’’ Supplementing the 





®* Mallory v. United States, 25 U.S.L. WEEK 4560 (U.S. 
June 24, 1957), reversing Mallory v. United States, 98 U.S. 
App. D.C. 406, 236 F. 2d 701. Our opinion there, in note 8, 
had cited several cases including Watson v. United Siates, 
supra note 2, which had spelled out our understanding of 
the rule which we believed should govern in such situations, 
especially as to applicability of the term “unnecessary deiay.” 
Clearly the Supreme Court had before it reference to cases 
in which the subject had been extensively treated; just as 
clearly our view has been rejected. Cf. Rettig v. United 
States, 99 U.S. App. D.C. 295, 302, 305, 239 F. 2d 916, 923, 
926 (En Banc, D.C. Cir. 1956), setting forth that in the 
opinion of five members of this court, the McNabb rule 
called for exclusion of inculpatory statements by the accused 
enly after a showing that the disclosures were produced by 
and the result of an illegal detention and hence, elicited 
through illegality, constituted “fruits of wrongdoing” by the 
officers. 


® FED.R.CRIM.P. 4(a), 4(b), 5(a), 5(b), 5(c). 








CONFESSIONS AND POLICE DETENTION 315 


affirmative command of the Rules, the Court tells us that 
the accused ‘‘is not to be taken to police headquarters 
in order to carry out a process of inquiry that lends itself, 
even if not so designed, to eliciting damaging statements 
to support the arrest and ultimately his guilt.’’ (Emphasis 
supplied.) Apparently, there may be some brief delay as 
the accused is to be ‘‘booked,’’ and under some circum- 
stances before arraignment the police may check on state- 
ments volunteered by the accused which are susceptible 
of quick verification through others. But he is not to be 
taken to headquarters for the purpose of being subjected 
to interrogation in order to determine whether he shall be 
charged, and thereafter be convicted out of his own mouth. 
He is not to be subjected to inquiry or to a course of con- 
duct which even unintentionally lends itself to ‘‘eliciting’’ 
inculpatory statements upon which to predicate his arrest 
and his conviction. Moreover, the Court warns, if cir- 
cumstances should justify a brief delay between arrest 
and arraignment, it ‘‘must not be of a nature to give op- 
portunity for the extraction of a confession.’’? 

With the foregoing in mind, the Court denied sanction 
to the Mallory delay in the course of which Mallory con- 
fessed, for there had been no arraignment with its accom- 
panying judicial warning. Thus his conviction was voided. 

In like manner we are bound to apply the Mallory rule 
in the instant case. Watson had been apprehended at 
6:40 P.M. upon returning to his home from his place of 
employment. Thereafter, he was not that day arraigned. 


“Cf. United States v. Mitchell, 322 U.S. 65, 69 (1944), 
where Mr. Justice Frankfurter pointed out: “Within a few 
minutes of his arrival at the police station, Mitchell admitted 
guilt, told the officers of various items of stolen property to 
be found in his home and consented to their going to his 
home to recover the property.” Though illegally detained 
thereafter for eight days before arraignment, Mitchell’s dis- 


closures were found by the Court not to have been “elicited 
through illegality.” 


28412 O—5s 21 
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During the evening and part of the night he was ques- 
tioned, denying guilt until about 3:15 A.M., when he 
made the first oral inculpatory disclosures. They were 
repeated to various officers next morning before 9 A.M. 
when the courts in the District were open. Many judges 
were available, but Watson was not presented before any 
of them. After 9 in the morning, still without arraign- 
ment and lacking judicial warning, the accused reenacted 
the crime, and accompanied by the police, went to his 
apartment where the police obtained the articles of 
clothing later offered in evidence against him. The situa- 
tion in this particular was not unlike that presented in 
Mallory, where this court had concluded that ‘‘the con- 
sent was an immediate accompaniment to a confession of 
the crime and derives color from the confession.’’* Some 
hours later he was arraigned. Thus, his admissions, his 
reenactment of the crime, his consent to the visit to his 
apartment and his turning over the clothing were all 
unwarned, and the evidence had been so developed dur- 
ing a period following by many hours his arrest the pre- 
vious evening. All must fall together, as Mallory v. United 
States ® requires, for he was not arraigned until ‘‘ judicial 
caution had lost its purpose.’’ 

Appellant assigned various other claims of error which 
we need but mention. For example, he contended there 
was no independent evidence to corroborate his admissions 
as to the attempted perpetration of rape, and hence the 
corpus delictt on this aspect of the case was not proved. 
Relying upon the doctrine of “completeness,’’ he attacked 
a ruling of the trial judge curtailing cross-examination 
designed to show the inconclusive nature of the polygraph 
tests to which appellant had voluntarily submitted during 
the early morning hours of his detention. He complained 
that the trial judge improperly ruled against the defense 


°98 U.S. App. D.C. at 409, 236 F. 2d at 704. 
® Supra note 5. 
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when he restricted cross-examination as to why the of- 
ficers who received the appellant’s oral admissions had 
not reduced them to writing at the time they were made. 
The judge admonished that appellant might be ‘‘opening 
the door’’ to admissibility of appellant’s written confes- 
sion which we previously ruled had been improperly re- 
ceived at the last trial. Such claimed errors, like 
others directed to the denial of certain requested instruc- 
tions, were related in one way or other to the appellant’s 
admissions which we have already recognized must be 
excluded under the Mallory case. 

There is no point to further discussion for it is clear 
that we must reverse. 


Reversed. 
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Mr. T. Emmett McKenzie for appellant. 


Mr. Fred L. McIntyre, Assistant United States Attor- 
ney, with whom Messrs. Oliver Gasch, United States At- 
torney, Lewis Carroll and Alexander L. Stevas, Assistant 
United States Attorneys, were on the brief, for appellee. 


Before Witpur K. Mitier, Bazeton and Fauy, Circuit 
Judges. 


Per Curiam: On appeal from a conviction of house- 
breaking, D.C. Code $§22-1801 (1951), appellant urges 
error in the admission of certain statements made to 
police officials after his arrest in the early morning hours 
and before he was taken before a committing magistrate. 
He relies upon Mallory v. United States, 354 U.S. 449. 
But no trial objection was made to the evidence, so that 
we are not required to decide the question of its admis- 
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sibility, and the evidence is of a character and appears 
in a context’ which does not lead us to do so in our dis- 
cretion.” 

It is also contended that the court erred in refusing a 
requested instruction that it was not the duty of de- 
fendant to make any defense. It is said the instruction 
should have been given because of remarks of the prose- 
cutor to the jury, in summation, about defendant’s failure 
to call certain witnesses. The remarks were permissible * 
and did not require that the suggested instruction be 
given. The jury were fully advised by the court that the 
burden of proof rested upon the Government to prove 
guilt to their satisfaction beyond a reasonable doubt, that 
this burden extended to each and all essential elements of 
the offense charged, and that the burden rested upon the 
Government from the beginning to the end of the case. 


Affirmed. 


1TIt might well be that objection was not made because 
the whole of what was said was thought to be helpful to 
the defendant. 


2 Crawford v. United States, 91 U.S. App. D.C. 234, 198 
F.2d 976; McQuaid v. United States, 91 U.S. App. D.C. 229, 
198 F.2d 987; Mumforde v. United States, 76 U.S. App. D.C. 
107, 130 F.2d 411; Bradley v. United States, U.S. App. 
D.C. ——, —— F.2d : cf. Payton v. United States, 96 
U.S. App. D.C. 1, 4, 222 F.2d 794, 797. 


3 Smith v. United States, 234 F.2d 385, 389 (5th Cir.) ; 
Rice v. United States, 35 F.2d 689, 694-95 (2d Cir.). 
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appellee. 


Before Prettyman, BazELon and Buraer, Circuit 
Judges. 









Prettyman, Circuit Judge: Carter was indicted, tried, 
convicted, and sentenced to death for first-degree murder. 
We have heretofore, shortly after the oral argument in 
this court, ordered that the judgment of conviction be 
reversed and that Carter have a new trial. 

At the time of the offense Carter was eighteen years 
of age. His alleged victim was a girl fifteen years old. 
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The trial consumed thirteen days over a period of four 
weeks. The transcript, which we have examined with 
care, is some fifteen hundred pages long. 

The prosecution rested upon confessions made by Car- 
ter, some physical evidence (bloody clothing) said to 
belong to Carter, and a few circumstances. The defense 
was insanity; the defense also opposed admission of the 
confessions. 

Four doctors testified at the trial as experts. Fifteen 
witnesses testified concerning Carter’s life history, his 
personality, habits and attitudes. These witnesses included 
Carter’s father, three foster parents, a case worker for 
the Board of Public Welfare, six employees of the In- 
dustrial Home School, a social worker at the Children’s 
Center, a counselor at the Receiving Home, and two short- 
time employers of Carter. 

Born illegitimate, Carter spent the first seven or eight 
years of his life with his father’s sister, a blind woman. 
Shortly before his eighth birthday he was hit by a car. 
He was taken to Freedman’s Hospital, where his symp- 
toms were described as a comatose condition, convulsive 
seizures, and grinding of the teeth. Hemorrhage was 
noted from the right ear, and there were lacerations on 
the forehead. His father testified that after the accident 
“Sometimes he would answer people when people wouldn’t 
be calling him, and then get out and you could call him 
and he wouldn’t answer at all.” And further, in response 
to the question, “Was he still jolly and playful?,” his 
father answered, “Not much after that. He wouldn’t do 
much talking after that.” 

A year after the accident Carter’s aunt released him 
to the Child Welfare Division of the Department of 
Public Welfare. He was forced to leave his first foster 
home. After six months at a second foster home he was 
placed with a Mr. and a Mrs. Reed, with whom he stayed 
almost four years. The Reeds found him extremely diffi- 
cult. He relieved himself in his clothing and bedclothing 
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“just as regularly as if it were the right thing.” He often 
struck smaller children without provocation; he was ex- 
tremely cruel to animals—put a cat in a sewer and tried 
to strangle a dog; and he stole food. It was not uncom- 
mon for him to stay out all night, and on occasion he 
left home for as much as eight or ten days. At these 
times he slept in pool halls, garages, and the neighbor- 
ing woods. 

Carter left the Reeds in August, 1949, and went to the 
Industrial Home School at Blue Plains. While there he 
forced a child into an act of sodomy, threw a knife at 
another child, and was in the habit of fighting with 
smaller children who would not give him their posses- 
sions. His behavior there was characterized as aggressive 
and hostile. Upon reaching the age of sixteen (in De- 
cember, 1952) Carter was placed in another foster home. 
He stayed there only a short time and then went to live 
with a Mrs. Gordon, who requested the authorities to 
remove him from her home after he masturbated in her 
presence. 

Thereafter Carter moved to still another foster home 
for about one month, after which he was again placed 
in yet another foster home where he remained for three 
days and then ran away. He was found seventeen days 
later sleeping in a garage and was removed to the Re- 
ceiving Home for Children. He subsequently left the 
Receiving Home to live with his father, remaining there 
about one month. His father testified that Carter ab- 
sconded with a hundred dollars. He was apprehended on 
a complaint charging “disorderly conduct or peeping 
tom” and was sent back to the Receiving Home. By this 
time Carter had grown to be a large physical specimen. 
While at the Receiving Home he picked up another boy 
bodily and threw him on the floor, causing injuries serious 
enough to require hospitalization. His explanation was 
that the boy had been looking at him. His nature had 
become so vicious that he required constant supervision. 
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On June 21, 1954, when he was about seventeen and a 
half years old, Carter was sent to Gallinger Hospital 
by the Department of Public Welfare for a determination 
as to whether he was at that time of unsound mind. While 
there he was given an I.Q. test, on which he scored 74— 
“borderline intelligence”. The report, if there was one, 
of the psychiatric examination was not put in the record, 
and there is no testimony by a doctor as to the results 
of such an examination at that time. The social worker 
testified, however, that as a result of the report from 
Gallinger the Department filed a “Beyond control peti- 
tion” with the Juvenile Court. The petition stated that 
Carter had “a considerable amount of aggressive hostil- 
ity”, that he “acted impulsively”, and that “we felt he 
would perhaps get into some difficulty because of his 
mental abilities—his inability to make use of community 
resources, his inability to plan for himself”. The social 
worker testified: “And there were no other relatives who 
showed any interest in him whatsoever and we did not 
believe that he should be continued in the community. 
We felt that he should be placed in an institution.” The 
petition to the Juvenile Court stated further that the 
difficulties Carter had been in and his behavior indicated 
that perhaps there was a mental illness. The petition 
was denied on the basis that Carter “should be able to 
go out into the community and learn to take care of 
himself even though [the Department] did not feel that 
he was able to do this.” 

Carter stayed at the Receiving Home until his eight- 
eenth birthday, December 30, 1954, when the commitment 
to the Department of Public Welfare automatically ex- 
pired. After his eighteenth birthday a social worker, 
knowing that Carter had no place to live, helped him 
find a place in the Municipal Lodging House, where he 
lived for about two and a half weeks. The social worker 
discussed with Carter the possibility of an army career, 
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and Carter attempted to enlist. He was unable to pass 
the mental examination, however, and was rejected. 

He was seen in April, 1955, by the social worker who 
had had much to do with him and by one of his former 
foster parents. He was disheveled and appeared con- 
fused. “He looked terrible. Glassy-eyed. And he looked 
very upset. * * * He was glassy-eyed and staring, 
starry-eyed—I don’t know—it was an expression of a 
person that when I left him I said to myself, ‘I wonder 
if he had been using dope.’ * * * And I said to my- 
self, ‘Nuts,’ because that is just the way he looked.” 
In June, 1955, he was indicted for murder in the first 
degree. 

The psychiatrists were presented as Government wit- 
nesses on rebuttal. The examinations of three doctors 
had been made at the District Jail after Carter was 
indicted. One of them testified the electroencephalogram 
was negative; it showed no abnormal findings; there was 
no neurological damage. “The intelligence tests showed 
this man to be a person of dull, normal to average in- 
tellectual ability. It was with an intelligence quotient of 
83. * * * dull normal * * * definitely within the normal 
area but below average”. The doctor observed no evi- 
dence of psychotic behavior, no unusual mannerisms; 
Carter’s emotional reaction “was appropriate to the situa- 
tion and did not show any abnormality”; there was no 
evidence of hallucinations or delusions; he “was pre- 
cisely oriented in all spheres”; his memory showed no 
impairment. The doctor found in Carter no “mental 
disease, psychosis” and no evidence of mental defect. 
The testimony of two other doctors was similar to the 
foregoing. One said, “I felt he was what we call a 
schizoid personality, * * * a sort of lonely, withdrawn 
fellow who keeps pretty much to himself”. 

One doctor had examined Carter for a few minutes 
at the Receiving Home in December, 1954. He cautioned 
that his examination was not a thorough psychiatric evalu- 
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ation but said that he saw nothing which would lead him 
to believe Carter was of unsound mind; he felt Carter 
was “extremely aggressive, hostile”. 

We will discuss six points which arise upon this 
appeal. 


I 


The trial began on Wednesday, January 18, 1956. The 
jury was selected and sworn. The prosecutor began his 
opening statement and had gone so far as to identify the 
defendant and to describe the indictment when the pro- 
ceeding was interrupted with a message, which informed 
the prosecutor of the death of his father. Thereupon 
the court recessed until Tuesday, January 24th. The 
court excused the jury for this recess period but did not 
give them the admonition that they must not communicate 
with any person relative to the trial or read or listen to 
accounts of the trial. 

The court erred when it failed to admonish the jury 
as they were released to return to their homes during the 
recess in the trial, particularly as the recess was as 
extensive as this one was. The question whether the 
court ought to permit the jury in a capital case to sep- 
arate during the trial was for many years a question of 
great doubt in this jurisdiction. Under the common law 
the jurors in such cases were required to be confined, 
and for many years that was the practice in the District 
of Columbia. But the matter was finally decided in 1921 
in McHenry v. United States,’ where this court held that 
the trial court had a discretion to permit the jury to 
separate in a homicide case. In so holding the court 
quoted from an opinion written by Mr. Chief Justice Al- 
vey for the Maryland Court of Appeals? where he said: 
“Of course, the separation should only be allowed when 


151 App. D.C. 119, 276 Fed. 761. 
2 Stout v. State, 76 Md. 317, 330, 25 Atl. 299, 303 (1892). 
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attended with those precautions and safeguards necessary 
to secure entire freedom from approach or external in- 
fluence of any kind.” In Brown v. United States* the 
question was again raised in this court, and after some 
discussion we said: 


“We adhere to our decision in the McHenry Case, 
but in saying this we deem it not improper to draw 
forcibly to the trial court’s attention that the discre- 
tion which we hold exists should be exercised with 
the greatest circumspection, especially in prosecu- 
tions for capital offenses. And in all criminal cases 
whenever jurors are permitted to separate, the court 
should invariably admonish them not to communicate 
with any person or allow any person to communicate 
with them on any subject connected with the trial, 
and not to read published accounts of the course of 
the trial.” 


The language we then used, “the court should invari- 
ably admonish them”, imposed upon the trial courts a 
requirement. 

On Tuesday, February 7, 1956, the court excused the 
jury “until tomorrow morning at the usual time” without 
admonition. The record indicates that there was then a 
bench conference and adjournment to “10 a.m. Wednes- 
day, February 8, 1956.” But the record indicates that the 
proceedings did not resume until Monday, February 13, 
1956. Thus it appears that for a second time the jury 
was separated for almost a week without admonition. 


II 
The court instructed the jury: 


“If upon the whole of the evidence, you find that 
there are two equally balanced hypotheses, inconsist- 
ent one with the other, a hypothesis consistent with 
guilt, on the one hand, and a hypothesis consistent 


369 App. D.C. 96, 99 F.2d 131 (1938), cert. denied, 305 
US. 562, 83 L.Ed. 354, 59 S.Ct. 95 (1938). 
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with innocence on the other, you must take the one 
most favorable to the defendant * * *. If you find 
that these inconsistent theories are in balance, you 
must acquit, because to establish guilt, any reasonable 
hypothesis of innocence, any reasonable hypothesis 
of innocence, must be excluded by the evidence.” 
The foregoing instruction was erroneous. This court 
has held many times that the rule for the jury is that, 
unless there is substantial evidence of facts which ex- 
clude every reasonable hypothesis but that of guilt, the 
verdict must be not guilty, and that, where all the sub- 
stantial evidence is consistent with any reasonable hy- 
pothesis of innocence, the verdict must be not guilty.* 
It is not necessary to a verdict of acquittal that on the 
basis of the facts established a hypothesis of innocence 
be as likely as one of guilt; any reasonable hypothesis of 
innocence must be excluded by the facts. The last clause 
in the above-quoted portion of the instruction was cor- 
rect, but the earlier portions left the matter in complete 
confusion, if indeed they did not entirely negative the 
import of the final clause. 


iil 


Carter was indicted in three counts. The first count 
was for deliberate and premeditated murder, the second 
for murder committed in the course of a housebreaking, 
and the third for housebreaking alone. The court in- 
structed the jury: “Your verdict can’t be different on 
the second and third counts, as I see it, because defend- 


*E.g., McGuinn v. United States, 89 U.S. App. D.C. 197, 
199, 191 F.2d 477, 479 (1951). See also United States v. 
Dolasco, 184 F.2d 746, 748 (8d Cir. 1950); Beckman v. 
United States, 96 F.2d 15, 16 (5th Cir. 1938); Vernon v. 
United States, 146 Fed. 121, 123 (8th Cir. 1906). Cf. 
Curley v. United States, 81 U.S. App. D.C. 389, 394, 160 
F.2d 229, 234 (D.C.Cir. 1947), cert. denied, 331 U.S. 837, 
91 L.Ed. 1850, 67 S.Ct. 1511 (1947). 
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ant cannot be guilty of the second count unless he is also 
guilty of the third because they merge.” While it would 
have been correct to say that if the jury found the ac- 
cused guilty of the second count it would follow that he 
must be found guilty of the third count, the converse is 
not correct. The jury might have found him guilty of 
the third count, that is, of housebreaking alone, without 
finding him guilty on the second count, that is, of mur- 
der committed in the course of housebreaking. The 
court’s charge that the verdict could not be different on 
these two counts because they merged was clearly er- 
roneous. 


IV 


The offense alleged in this case was discovered at about 
six forty-five on the evening of May 31, 1955. Acting upon 
information as to Carter’s probable whereabouts a police 
officer and a witness who could identify Carter searched 
for him. They located him at about eight o’clock. Without 
a formal arrest the detective asked Carter to accompany 
him. They drove to the scene of the crime. Carter re- 
mained in the car while the detective received further in- 
structions. They were at this place not more than fifteen 
minutes. Accompanied by another officer they drove to 
Police Identification Headquarters, arriving at about 
eight-thirty. Carter was given certain tests for blood on 
his hands and garments. Either just before or just after 
these tests Carter was “booked”. Thereafter the officers 
drove with Carter to the morgue, arriving at about nine 
or nine-thirty o’clock. The officers testified that up to 
this point the case was not discussed with Carter. The 
group stayed at the morgue an appreciable length of time 
—one officer said until ten-thirty, and another said until 
eleven-thirty. One officer testified that he talked to Carter 
for some twenty minutes while at the morgue. He said 
he noted scratches on Carter’s face and spots of what 
appeared to be blood on his clothing. Carter denied any 
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participation in the crime. The group returned to Police 
Headquarters, and an officer testified he talked to Carter 
for some thirty minutes. Carter was shown a bloody 
shirt found at the scene of the crime. Several officers 
questioned him. At about twelve-thirty in the morning, 
according to the testimony of one of the officers, Carter 
said he had gone to the victim’s home and pushed the 
door open and that she had run into the bathroom and 
had fallen into the bathtub, hitting her head. He said he 
took about a dollar out of a piggy bank and a shirt and 
some other clothing. He said he threw the shirt away 
but could find it and would do so. He was then returned 
to the scene of the crime, arriving about one o’clock. 
After a few minutes they drove to a nearby address 
where Carter said he had taken some clothing from a 
clothesline. Several other stops were made pursuant to 
suggestions from Carter. Upon their return to the scene 
Carter “was asked if he would” reenact the crime. He 
did so. This was between one-thirty and two-thirty in 
the morning. There is some testimony which character- 
ized the conversation at Headquarters at midnight as 
a confession. Carter was returned to Headquarters and 
after about thirty minutes questioning, at about three 
o’clock or shortly thereafter, began to make a full state- 
ment, which was typed as he talked. After several inter- 
ruptions the written statement was concluded at about 
seven-thirty in the morning. Carter remained in the 
squadroom at Headquarters until about ten or ten-thirty, 
when the Deputy Coroner came and examined him for 
about an hour. At about noon he was taken to the 
United States Commissioner and arraigned. 

Except for dozing in a chair in the squadroom Carter 
had no sleep during the time taken with the foregoing. 
He had some food. So far as appears he was not ad- 
vised as to his right to counsel or the right not to speak, 
except in so far as these advices are in the opening para- 
graph of the written confession. 
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The oral statements, the reenactment, and the written 
confession were admitted in evidence at the trial. 

We see no escape from the conclusion that these con- 
fessions were inadmissible under the ruling of the Su- 
preme Court in Mallory v. United States. 


V 


We come now to the instructions on insanity. The 
trial court recited the rule promulgated by this court in 
Durham v. United States? analyzing it into two parts, 
the presence of a mental disease or defect and the causal 
connection between the disease and the criminal act. 
Then the court said: “In order for you to find the de- 
fendant not guilty by reason of insanity, you must find 
[the two requirements].” And again the court said: 


“In order for you to acquit on the ground of in- 
sanity, you must find both of these elements present. 
It is not sufficient for you to find merely that the 
defendant was suffering from a diseased or defective 
mental condition when he committed the offense. 
You must find that the act was the result, the prod- 
uct of the mental abnormality.” 

Of course a court cannot state the whole of its in- 
struction in any one sentence; the purport of the whole 
of the instruction is the controlling consideration. It is 
from that viewpoint that we think the instruction given 
in this case was at least confusing. It failed to spell out 
an essential element of the requisite proof. 

The court emphasized the theme that, in order to 
acquit, the jury must reach certain findings. Some- 
what later the court told the jury the burden was on 
the Government to prove sound mind beyond a rea- 
sonable doubt. But the purport of the instruction, and 
the clear impression left by it, was that, in order to 


5354 U.S. 449 (1957). 
$94 U.S. App. D.C. 228, 214 F.2d 862 (1954). 
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acquit, the jury must reach afirmative conclusions of 
mental disease and the causal connection between the 
disease and the act. 

When the issue of insanity is properly raised by evi- 
dence, as it was in this case, the burden is on the Gov- 
ernment to prove sanity beyond a reasonable doubt. 
This has been the rule in the federal courts ever since the 
Davis case* was decided by the Supreme Court in 1895. 
The opinion in that case was unanimous and was long, 
careful and exhaustive. In it Mr. Justice Harlan analyzed 
the then-conflicting schools of thought on the burden of 
proof in cases involving insanity and wrote a conclusion 
upon it for federal courts. The courts of our jurisdiction 
had already taken the same view. In the famous Gui- 
teau’s Case*® Judge Cox of the Supreme Court of the 
District of Columbia wrote for that court that, if there 
be in the jury’s mind a reasonable doubt as to “the 
responsible condition of mind,” the defendant was en- 
titled to acquittal. So in this jurisdiction for some 
seventy-five years it has been the law that once the issue 
of insanity is raised the prosecutor must establish sanity 
beyond a reasonable doubt. The trial court in the pres- 
ent case should have instructed the jury clearly to that 
effect. 

General terms such as “issue as to sanity”, or “not 
of sound mind”, or “insane” are the terms we and all 
others habitually use, but they are not always accurately 
used or understood. To claim exemption from responsi- 
bility for a criminal act an accused must assert two con- 
ditions: (1) that he suffered from a mental disease or de- 
fect and (2) that his alleged criminal act was the product 
or result of that disease or defect. When this defense is 
raised, the response of the Government may be one or the 


™ Davis v. United States, 160 U.S. 469, 40 L.Ed. 499, 16 


S.Ct. 353. 
$10 Fed. 161, 163 (1882). 
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other (or both alternatively) of two propositions: (1) 
that the accused had no mental disease or defect or 
(2) that even if the accused had a mental disease or 
defect the alleged criminal offense was not the product 
of the infirmity. The burden is upon the Government 
to establish beyond a reasonable doubt whatever posi- 
tion it (the Government) takes upon the issue. In order 
to convict, the jury must be convinced beyond a reason- 
able doubt either (1) that the accused had no mental 
disease or defect or (2) that, although the accused was 
defective or diseased, his act was not the product of the 
affliction. Or, to state the matter otherwise, the jury 
must acquit unless it is convinced beyond a reasonable 
doubt that the alleged criminal act was not the product of 


a mental disease or defect. We spelled this out in detail 
in Durham, supra. 


VI 
Further with respect to insanity the court instructed: 


“As to the second requirement, that the act in 
question was the product of the mental abnormality, 
you maar, wonder what the Court means by the term 

roduct. 

PO By this term ‘product’ or Sitar Sinn sotiot,* you 
are told that the criminal act must be the conse- 
quence, a growth, natural result or substantive end 
of a mental abnormality or unsoundness in order 
for the defendant to avail himself of the defense of 
insanity. 

“The criminal act of the defendant, if you find 
he did the act, must have resulted or been produced 
by the unsoundness of his mental condition, not in 
a minor or nominal way, but in the sense of being in 
direct relation to and the consequence of the dis- 
eased or defective mental condition.” 


The foregoing instruction was not adequate or suffi- 
ciently accurate. While we think it alone did not con- 
stitute reversible error we are constrained to discuss the 
subject, inasmuch as the case must be retried. And in 
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any event this is a proper opportunity for further dis- 
cussion of the rule laid down in the Durham case. 

The phrases “product of” in Durham and “except for” 
in Douglas*® were not attempts to phrase in a single ex- 
pression a rule as to insanity in criminal cases. Such 
a single phrase would be an impossible task. The mat- 
ter must be explained, not merely stated. 

The simple fact that a person has a mental disease or 
defect *° is not enough to relieve him of responsibility for 
a crime. There must be a relationship between the dis- 
ease and the criminal act; and the relationship must be 
such as to justify a reasonable inference that the act 
would not have been committed if the person had not 
been suffering from the disease. There are two key 
factors in this defense, (1) a mental disease and (2) a 
critical relationship between that disease and the alleged 
criminal act. 

If the disease produces a mental derangement of such 
character as necessarily to influence the accused’s every 
action, there is no further problem. The problem we 
face comes from illness of lesser scope, what the author- 
ities of a century ago called “partial insanity”. 

A bit of underlying philosophy and history is help- 
ful. A common-law crime consists of an act and a 
vicious mind prompting the act. The common-law axiom 
was “Actus non facit rewm, nisi mens sit rea.” The basic 
import of the criminal law is punishment for a vicious will 
which motivates a criminal act.’ To understand the de- 
fense of insanity one must keep constantly and clearly 
in mind the basic postulate of our criminal law—in the 


® Douglas v. United States, 99 U.S. App. D.C. 232, 239 
F.2d 52 (1956). 


10 Hereafter for simplicity’s sake we will say simply “dis- 
ease”, but in so doing we mean to include “defect’’. 


11 See Morissette v. United States, 342 U.S. 246, 250, 96 
L.Ed. 288, 72 S.Ct. 240 (1952). 
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words of Dean Pound, quoted by Justice Jackson in Mor- 
issette,* “a free agent confronted with a choice between 
doing right and doing wrong and choosing freely to 
do wrong.” If a man is “amens (id est) sime mente” 
in respect to an act to such an extent that in doing 
the act he is not a free agent, or not making a choice, 
or unknowing of the difference between right and 
wrong, or not choosing freely, or not acting freely, he 
is outside the postulate of the law of punishment.” An 
insane man is not held responsible, because he has not 
a criminal mind in respect to the act he committed. 
That philosophy has never changed, and it is not proposed 
to change it now. The problem over the years—and the 
problem now—is not one of philosophy. It is one of 
translating the accepted philosophy into practical rules 
of action for everyday use in the courtroom. 

In this jurisdiction the rule as to insanity had become 
sloganized by many years of use into a combination 
“right-wrong and irresistible impulse” test. The latter 
was established for us in 1929 by the Smith case.*© But 
“impulse” carries a connotation of suddenness, and we 
know there are many readily recognizable diseases of the 
mind which do not involve sudden impulses,—slow de- 
terioration, brooding, depressions, constant pressures, 
etc. Medical knowledge in the field of mental illness 
has moved ahead in the last hundred years. The Dur- 
ham case merely extended the established rule to apply 
the defense to all acts which would not have been com- 
mitted except for a mental illness of the accused. In 


12 Tbid. 


18 Experience and science have, of course, caused us long 
ago to reject the idea that exculpation is only for the indi- 
vidual who is indeed “without mind’, like a wild beast. 


14 See, for example, 1 BISHOP, CRIMINAL LAW § 876 (9th 
ed.) 


15 Smith v. United States, 59 App. D.C. 144, 36 F. 2d 548. 
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Douglas, supra, we explained this meaning. It was a 
short, simple step, inevitable and evolutionary after the 
opinion of this court in Smith. It applied in the light 
of modern psychiatric knowledge the basic philosophy of 
the common law. 

When we say the defense of insanity requires that the 
act be a “product of” a disease, we do not mean that it 
must be a direct emission, or a proximate creation, or an 
immediate issue of the disease in the sense, for example, 
of Hadfield’s delusion that the Almighty had directed him 
to shoot George III. We do not mean to restrict this 
defense to such cases; many mental diseases so affect 
areas of the mind that some or all of the mental ele- 
ments requisite to criminal liability under the law are 
lacking. We mean to include such cases. 

When we say the defense of insanity requires that the 
act be a “product of” a disease, we mean that the facts 
on the record are such that the trier of the facts is 
enabled to draw a reasonable inference that the accused 
would not have committed the act he did commit if he 
had not been diseased as he was.’® There must be a 
relationship between the disease and the act, and that 
relationship, whatever it may be in degree, must be, as 
we have already said, critical in its effect in respect to 
the act. By “critical” we mean decisive, determinative, 
causal; we mean to convey the idea inherent in the 
phrases “because of”, “except for”, “without which”, “but 
for”, “effect of”, “result of”, “causative factor”; the 
disease made the effective or decisive difference between 
doing and not doing the act. The short phrases “prod- 
uct of” and “causal connection” are not intended to be 
precise, as though they were chemical formulae. They 


16 This is the manner of stating the defense. The burden 
of proof in respect to this defense, once it is raised, is on 
the Government. So the issue to be put to the jury, as we 
later indicate, is whether the Government has met this de- 
fense beyond a reasonable doubt. 
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mean that the facts concerning the disease and the facts 
concerning the act are such as to justify reasonably the 
conclusion that “But for this disease the act would not 
have been committed.” 

To the precise logician deduction of the foregoing infer- 
ence involves a tacit assumption that if the disease had 
not existed the person would have been a law-abiding 
citizen. This latter is not necessarily factually true and 
ean rarely, if ever, be proved, but in the ordinary con- 
duct of these cases we make that tacit assumption. For 
ordinary purposes we make no mention of this logician’s 
nicety. 

Mental “disease” means mental illness. Mental ill- 
nesses are of many sorts and have many characteristics. 
They, like physical illnesses, are the subject matter of 
medical science. They differ widely in origin, in char- 
acteristics, and in their effects on a person’s mental proc- 
esses, his abilities, and his behavior. To make a rea- 
sonable inference concerning the relationship between 
a disease and a certain act, the trier of the facts must 
be informed with some particularity. This must be done 
by testimony. Unexplained medical labels—schizophrenia, 
paranoia, psychosis, neurosis, psychopathy—are not 
enough. Description and explanation of the origin, de- 
velopment and manifestations of the alleged disease are 
the chief functions of the expert witness. The chief 
value of an expert’s testimony in this field, as in all 
other fields, rests upon the material from which his opin- 
ion is fashioned and the reasoning by which he progresses 
from his material to his conclusion; in the explanation 
of the disease and its dynamics, that is, how it occurred, 
developed, and affected the mental and emotional proc- 
esses of the defendant; it does not lie in his mére ex- 
pression of conclusion. The ultimate inferences vel non 
of relationship, of cause and effect, are for the trier of 
the facts. 

Durham was intended to restrict to their proper medi- 
cal function the part played by the medical experts. Many 
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psychiatrists had come to understand there was a “legal 
insanity” different from any clinical mental illness. That 
of course was not true in a juridical sense. The law has no 
separate concept of a legally acceptable ailment which per 
se excuses the sufferer from criminal liability. The prob- 
lems of the law in these cases are whether a person 
who has committed a specific criminal act—murder, as- 
sault, arson, or what not—was suffering from a mental 
disease, that is, from a medically recognized illness of 
the mind; whether there was a relationship between that 
specific disease and the specific alleged criminal act; and 
whether that relationship was such as to justify a reason- 
able inference that the accused would not have committed 
the act if he had not had the disease. The law wants 
from the medical experts medical diagnostic testimony 
as to a mental illness, if any, and expert medical opinion 
as to the relationship, if any, between the disease and 
the act of which the prisoner is accused. The conclu- 
sions, the inferences, from the facts are for the trier of 
the facts. All this Smith v. United States implied and 
Durham was meant to bring about. 

In discussing, as we have, expert medical testimony, 
we have not overlooked the admissibility of lay testi- 
mony. Lay witnesses may testify upon observed symptoms 
of mental disease, because mental illness is characterized 
by departures from normal conduct. Normal conduct and 
abnormal conduct are matters of common knowledge, and 
so lay persons may conclude from observation that cer- 
tain observed conduct is abnormal. Such witnesses may 
testify only upon the basis of facts known to them. They 
may testify as to their own observations and may then 
express an opinion based upon those observations. Of 
course the testimony of a lay witness with training in this 
or related fields may have more value than the testimony 
of a witness with no such training. Also obvious upon a 
moment’s reflection is the fact that, while a lay witness’s 
observation of abnormal acts by an accused may be of 
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great value as evidence, a statement that the witness 
never observed an abnormal act on the part of the ac- 
cused is of value if, but only if, the witness had pro- 
longed and intimate contact with the accused. 

A trial judge faced with a defense of insanity in a 
criminal case ought not attempt to be brief or dogmatic. 
He ought to explain—not just state by rote but explain— 
the applicable rules of law and the duties of the jury in 
respect to the matter. He should explain not only in gen- 
eral terms but in terms applicable to the disease and the 
act involved in the case at bar. Because, after all, the jury 
must make its findings upon the facts in the case before it, 
not in some nebulous generality of supposition. Generally 
speaking, in order to return a verdict of guilty notwith- 
standing a defense of insanity, the jury must find (1) that 
beyond reasonable doubt the accused is free of mental dis- 
ease; or, if the finding is “No, he may have a mental dis- 
ease,” then (2) that beyond reasonable doubt no relation- 
ship existed between the disease and the alleged criminal 
act which would justify a conclusion that but for the 
disease the act would not have been committed. A con- 
verse statement of the proposition, 1.e., a statement of 
the requisites for the converse verdict of not guilty by 
reason of insanity, requires the use of double negatives 
and so, perhaps, is not clear. We made such a statement 
in Durham, and it necessarily involved the use of “Un- 
less” and three “not”s. What we meant there, and what 
we mean here, is: “If you believe beyond a reasonable 
doubt either that he was not suffiering from a diseased or 
defective mental condition or that the act was not the 
product of such abnormality, you may convict.” 

In remanding this case for a new trial we do not 
reach the question whether the jury must necessarily 
have had a reasonable doubt as to Carter’s sanity. Our 
discussion here is directed entirely to the instructions 
under which the issue was submitted to the jury for its 
consideration. 
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An order reversing the judgment of conviction having 
already been entered, this opinion is for the guidance 
of the District Court upon a new trial. In the event a 
new trial is not sought, the District Court would be well 
advised, in view of the facts shown in this record, which 
we have recited, to consider the initiation through the 
proper authorities of proceedings under Title 21, Sections 
311, et seqg., of the District of Columbia Code, relating 
to persons incapable by reason of mental condition to 
manage their own affairs or not fit to be at large or go 
unrestrained, ete. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13970 
Joz G. MetToyvEr, APPELLANT 
v. 


Untrep States or AMERICA, APPELLEE 


On Appellant’s Motion to Reverse and Remand, and 
on Appellee’s Motion to Affirm 


Decided November 13, 1957 


Mr. Belford L. Lawson, Jr., (appointed by the District 
Court) for appellant. Miss Marjorie McKenzie also en- 
tered an appearance for appellant. 


Mr. Carl W. Belcher, Assistant United States Attorney, 
for appellee. Messrs. Oliver Gasch, United States Attor- 
ney, and Lewis Carroll, Assistant United States Attorney, 
also entered appearances for appellee. 


Before: Epcerron, Chief Judge, and Pretryman and 
Burcer, Circuit Judges. 


Bureer, Circuit Judge: This case comes to us on a 
motion by appellant to reverse and a motion by the 
United States to affirm. Both motions rest on undisputed 
facts. 

In June 1957, Metoyer was convicted after jury trial 
of second degree murder and duly sentenced. The Dis- 
trict Court granted leave to appeal in forma pauperis. 
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The record and a transcript of the trial are filed, but 
not printed, in this court. 

Metoyer and two companions had been drinking and 
began to quar ' or brawl. Students of Gallaudet College 
undertook to stop the brawling and in a general scuffle 
Metoyer, according to his confession and his testimony 
on trial, drew a pistol and shot, not at any person but, 
as he thought, into the air to frighten the others and 
terminate the brawling.’ His testimony is that he left 
the scene not knowing one of the Gallaudet students was 
struck by the bullet and that he died from the wound 
some hours later. 

The following day at 12:00 noon, Metoyer was picked 
up by police in Maryland and held without any question- 
ing for one hour until the arrival of Washington, D. C., 
police who had been notified of his apprehension. It is 
not disputed that the opening question of the Washington 
police sergeant was whether he, Metoyer, was the man 
who fired the gun in the brawling. Metoyer at once said 
he was the man and promptly related all the circum- 
stances of the shooting which had been witnessed by 
three or four persons present at the scene. Eyewitnesses 
who had been called to the police station identified 
Metoyer and confirmed his story. Within 20 or 25 
minutes after the first voluntary statement, preparation 
of a written statement was commenced and at approxi- 
mately 2:15 P.M. Metoyer signed the statement which 
was prefaced with a recital that it could be used against 
him. A warrant for Metoyer’s arrest had been issued in 
Washington but was not delivered to the officers until 
about 3:15 or 3:30 P.M., at which time it was served on 
him. At 3:30 P.M. he was arraigned before a judge of 
the Cireuit Court for Montgomery County, Maryland at 
Rockville, was advised of his rights by the judge and 
extradition to the District of Columbia was ordered. 


1 Eyewitnesses testified the gun was pointed straight 
ahead, not into the air or the ground. 
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Metoyer now contends he did not understand that he 
was waiving extradition or what constituted extradition. 
After the arraignment hearing at Rockville, Maryland, 
he guided the District of Columbia police to his home 
at about 4:30 P.M., consented to their entering and de- 
livered to them the pistol he had used. He was then 
taken to downtown Washington and again arraigned at 
5:30 P.M. 

On trial his confession was admitted over objection and 
the trial judge charged the jury to disregard the con- 
fession if they believed it was not voluntary. 

Metoyer relies on Mallory v. United States, 354 U.S. 
449 (1957) and on violations of Rule 5, Fev. R. Crim. P., 
and on failure of police to inform the Maryland court of 
his confession and waiver of extradition when he was 
arraigned before that court at 3:30 P.M? 

Appellant urges not that the confession is a product of 
prolonged detention but that the “undue speed” which 
attended the actions of the police from 1:00 P.M., when 
the Washington police arrived at the jail in Maryland, 
until the arraignment at 3:30 P.M. in Rockville and at 
5:30 in Washington, violated his rights. He also urges 
that failure promptly at 1:00 P.M. to advise him of his 
constitutional rights before he volunteered his oral con- 
fession and before he signed the written statement vio- 
lated his rights under Mallory v. United States, supra. 

Essentially, Metoyer’s present complaint is that his ad- 
mittedly prompt and spontaneous admission of shooting 
the gun to “frighten” but not to kill was attended by 
such a swift sequence of events that he became emo- 
tionally unsettled, was unaware and uninformed of his 
right to remain silent and because of this his confession 
is inadmissible. 


2 Metoyer signed a waiver of extradition and permission to 
enter and search his residence, as well as the confession 
between 1:20 P.M. and about 3:30 P.M. 
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It is difficult to conceive how the actions of the police 
could have been other than what they were. The first 
hour of detention was not attended by any questioning 
whatever, since the Maryland authorities were simply 
holding Metoyer and his two drinking companions for the 
Washington police. Their arrival within one hour after 
receiving notice of his detention was as prompt as could 
reasonably be expected. On arrival the Washington of- 
ficer’s first obligation was to determine whether Metoyer 
was the man they sought and the first inquiry, directed 
to identification rather than general interrogation was 
described thus: 


“When I first got there at 1 p.m. and was intro- 
duced to the three [suspects], at that time, I imme- 
diately talked to the defendant Metoyer, and I asked 
him if he was the man that fired the gun in this 
particular case, and he said that he was.” R. 352. 


The answer to the question not only identified Metoyer 
as the man sought but was itself an admission of the 
shooting. Even then the police took the further precau- 
tion of seeking corroboration by having eye witnesses on 
hand to identify him. To suggest there was “delay” in 
arraignment—contrary to appellant’s argument in which 
he objects to the speed of the arraignment—is without the 
slightest warrant on this record. 

The record makes plain that the oral confession began 
at about 1:00 o’clock—almost the moment he was con- 
fronted by the Washington police, and concluded at about 
1:20. The stenographer was called and the period from 
1:20 to 2:15 P.M. was consumed in the usual steps of 
taking down the confession, typing it, checking it and 
signing it. Every minute from 1:00 to 2:15 is thus ac- 
counted for by careful, painstaking, scrupulously proper 
police work.® 


8It should also be remembered that the police came to 
Maryland from Washington before a warrant was prepared. 
This warrant was applied for at noon, when the Washing- 
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Until the Washington police were satisfied that Metoyer 
was the man sought, he should not have been either 
extradited from Maryland or arraigned either there or 
in Washington. 

The dissenting opinion of our colleague sees something 
unfair in the perfectly correct and understandable de- 
sire of the police to reduce the oral confession to writing 
before the arraignment and extradition hearing in the 
Maryland court. The Mallory case states: “Circumstances 
may justify a brief delay between arrest and arraign- 
ment, as for instance, where the story volunteered by the 
accused is susceptible of quick verification through third 
parties. But the delay must not be of a nature to give 
opportunity for the extraction of a confession.” (Em- 
phasis added.) The dissent states that “about an hour of 
the delay was due to the desire of the police to get a 
written confession.” (Emphasis added.) A fair definition 
of “delay,” as used in this context, is to “put-off, to post- 
pone, to impede the progress of.” 

Implicit in the definition—and in the dissent—is the 
inference that something the police should have done was 
not done with reasonable speed under the circumstances. 
Concretely then, the dissent is arguing that the police 
were derelict in some duty because they took 50 to 55 
minutes to dictate, type, allow a reading of and signing 
of a confession involving a fairly complex fact situation.™ 
Thus the real thrust of the objection goes to the very 
rendering of the confession to written form. This is an 
attack upon a fundamental concept of the law which 
has always favored and encouraged the writing of freely 
expressed declarations which are known to be of crucial 


ton police first learned Metoyer was being held, and was 
sent over to Maryland by the police, arriving at about 
3:30 P.M. 


88° Some of the time between 1:00 and 2:15 was devoted 
to interviews with witnesses who identified Metoyer. 
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importance in order to minimize litigation and disputes 
as to just what was said. Delay does not mean mere 
passage of time; it means passage of time during which 
that which should and could be done is not done.‘ 

As to the second aspect there is not the slightest inti- 
mation of any “extraction” element and indeed appellant 
does not even suggest this. The essence of appellant’s 
complaint is that the speed of the police action stilled his 
reflective processes and led him to tell the truth.® 

If police are compelled to arraign all potential suspects 
before questioning any of them we shall have used the 
artificial niceties and superficial technicalities concerning 
our liberties to reduce genuine and important rights to 
absurdity—and dangerous absurdity at that. Every citi- 
zen has a right to insist that the police make some perti- 
nent and definitive inquiry before he may be arraigned 
on a criminal charge, which even if it is later abandoned 
inflicts on him a serious stigma. 

While we think the police action correct and in full 
compliance with the law in every respect and at every 
stage, the events prior to trial are merged into Metoyer’s 
full confession in open court in the presence of the jury 
and in response to questions put to him by his own coun- 
sel. No significant element of the confession was denied 
by Metoyer on trial. On the contrary, he testified in sub- 
stance as he had confessed. 

Unless we were to innovate a doctrine that no confes- 
sion of any person, however promptly and voluntarily 


* Detention after a confession plainly does not affect its 
admissibility. United States v. Mitchell, 322 U.S. 65 (1944). 
See also 43 VA. L. REv. 915 (1957). 


5In other areas of the law courts accord to similarly 
prompt, spontaneous utterances a high degree of reliability 
precisely because they are made when the calculated, reflec- 
tive processes are stilled. Cf. Murphy Auto Parts Co. v. 
Ball, Nos. 13599, 18600, D.C.Cir., October 25, 1957. 
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made, is to be admissible (a concept we emphatically re- 
ject) we see no basis for any challenge to the action of 
the District Court. When police action is improper it 
deserves condemnation but where it conforms scrupu- 
lously with the commands of the Congress and the courts 
it should be commended. 

We hold that there was no error in the admission of 
the evidence of his oral and written statements. This is 
particularly so in light of the trial judge’s precautionary 
charge to consider the voluntariness of the confession. 

The motion to reverse is therefore denied and the 
motion to affirm is granted; the judgment of the Dis- 
trict Court is therefore 


Affirmed. 


Epererton, Chief Judge, dissenting: I agree that the 
oral confession was admissible but I think the written 
one was not. 

After the police got the defendant’s oral confession that 
he had fired a gun, they held him over two hours with- 
out taking him before a magistrate. There was no excuse 
for this delay; in fact, the record makes it pretty plain 
that about an hour of the delay was due to the desire 
of the police to get a written confession. It follows that 
the written confession should have been excluded. Mal- 
lory v. United States, 354 U.S. 449. Since the oral con- 
fession was rightly admitted, it is possible that the er- 
roneous admission of the written one was not prejudicial. 
But it may have been prejudicial, and the defendant is 
entitled to the benefit of the doubt. At the trial, he re- 
pudiated parts of the written confession, and the govern- 
ment attacked his credibility by pointing out conflicts 
between it and his testimony. What, if anything, he would 











CONFESSIONS AND POLICE DETENTION 347 


have said at the trial if the written confession had not 
been introduced, we cannot know. 

I do not suggest the police should be compelled to 
arraign all suspects before questioning them. If a sus- 
pect is willing to talk and is not under arrest the police 
may question him at length. Whether they may question 
him not only at the moment of arrest, but also during a 
short journey to a committing magistrate, we need not 
now decide. 

A suspect is more likely to make damaging statements 
while the police are holding him than before he is ar- 
rested, but this does not authorize them to arrest him. 
Arrests without “probable cause” are illegal. It is also 
illegal for the police to hold a man in their own custody 
in order to conduct a “definitive inquiry” instead of ar- 
raigning him promptly before a committing magistrate. 

Only last June, in reversing a conviction this court had 
affirmed, the Supreme Court said: “The police may not 
arrest upon mere suspicion but only on ‘probable cause.’ 
The next step in the proceeding is to arraign the ar- 
rested person before a judicial officer as quickly as pos- 
sible so that he may be advised of his rights and so that 
the issue of probable cause may be promptly determined. 
... It is not the function of the police to arrest, as it 
were, at large and to use an interrogating process at 
police headquarters in order to determine whom they 
should charge before a committing magistrate ... .” 
Mallory v. Umted States, supra, at 454, 456. The deci- 
sion and opinion were unanimous. The Court pointed out 
that in the McNabb case, 318 U.S. 332, it had “held that 
police detention of defendants beyond the time when a 
committing magistrate was readily accessible constituted 
‘willful disobedience of law.’ In order adequately to en- 
force the congressional requirement of prompt arraign- 
ment, it was deemed necessary to render inadmissible 
incriminating statements elicited from defendants during 
a period of unlawful detention.” Mallory v. United States, 
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supra, at 453. The McNabb case was decided in 1943. 
Again in 1948, in reversing a conviction this court had 
affirmed, the Supreme Court expressly adhered to the 
“rule that a confession is inadmissible if made during 
illegal detention due to failure promptly to carry a 
prisoner before a committing magistrate... .” Upshaw 
v. United States, 335 U.S. 410, 413. 
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EXHIBIT 14 (e) 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14058 


AARON PERRY, APPELLANT 
v. 


Unitep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


Decided December 12, 1957. 


Mr. Harry M. Plotkin, with whom Mr. Leon R. Brooks 
(both appointed by this Court) was on the brief, for 
appellant. 


Mr. Harold D. Rhynedance, Jr., Assistant United States 
Attorney, for appellee. Messrs. Oliver Gasch, United 
States Attorney, Lewis Carroll and Thomas Flannery, 
Assistant United States Attorneys, were on the brief for 
appellee. 


Before Witpur K. Mier, Fany and WasHINGToN, 
Circuit Judges. 


Fany, Circuit Judge: At a jury trial appellant was 
convicted of rape, in violation of § 22-2801, D.C. Code 
(1951). Intercourse was not in dispute, so that the case 
against appellant turned upon whether there was consent, 
or, in contrast, circumstances which made out the crime 
of rape. 








350 CONFESSIONS AND POLICE DETENTION 


Certain statements of an incriminatory character * 
made to police officers by appellant were testified to by 
the officers at the trial. Appellant, taking the stand in 
his own defense, did not deny making the statements but 
said that some of the things he told the officers and to 
which they testified were not true. The question on appeal 
is whether the statements were inadmissible under Mal- 
lory v. United States, 354 U.S. 449, and related cases, 
particularly McNabb v. United States, 318 U.S. 332, and 
Uphaw v. United States, 335 U.S. 410, or were admissible 
under United States v. Mitchell, 322 U.S. 65. 

The statements were made in the following circum- 
stances : 

On complaint of the girl the officers went to appellant’s 
home at about 10:30 p.m. Noting fresh scratch marks on 
appellant’s face, they inquired about this and as to his 
whereabouts earlier that evening when the alleged crime 
occurred. His responses and explanations are the state- 
ments in question, given when the officers accosted him 
at his home and were conversing with him en route from 
there to police headquarters in their custody. Nothing 
he said after arrival at headquarters was offered in evi- 
dence. Nothing indicates there was any delay in taking 
appellant from his home to the headquarters. It is not 
claimed, and does not appear, that the statements were 
involuntary. And there was no unnecessary delay, prior 
to the statements, in taking appellant before a committing 
magistrate in accordance with the terms of Rule 5(a) 
of the F.R. Crim. P. In these circumstances Mallory v. 
United States, supra, does not apply. On the contrary, 
the factual situation is essentially like that in United 
States v. Mitchell, 322 U.S. 65, where the Supreme Court 


1The United States says the statements were not incrim- 
inatory, but able counsel for appellant contends that they 
were, and they were admitted in evidence as being of that 
character. 
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held that statements made under similar circumstances 
were not inadmissible. We accordingly so hold with re- 
spect to those now before us. 

For some reason, inexplicable from the record, appel- 
lant was held for six days without being taken before a 
committing magistrate. This appears to have been clearly 
in violation of law. Rule 5(a) F.R. Crim. P. But the 
statements in evidence were made prior to this illegal 
detention; and, therefore, were not inadmissible because 
of it. See United States v. Mitchell, supra,? where, not- 
withstanding Mitchell was not arraigned before a com- 
iitting magistrate until eight days after his disclosures 
were made, the Supreme Court said that “the illegality 
of Mitchell’s detention does not retroactively change the 
circumstances under which he made the disclosures. These, 
as we have seen, were not elicited through illegality,” * 
having been volunteered within a few minutes of Mitchell’s 
arrival at the police station with the officers after he 
had been taken in custody by them at his home. And see 
Upshaw v. United States, supra at 413. 


Affirmed. 


WASHINGTON, Circuit Judge, concurs in the result. 


2 We add that the evidence of guilt, while not conclusive 
in view of appellant’s own testimony, was strong. In this 
situation the absence of objection at the trial to the admis- 
sion of the evidence in question could well afford ground for 
disregarding the point. See Lawson v. United States, 
U.S. App. D.C. , — F.2d —. 


$322 U.S. at 70. 
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Exuisit 14 (f) 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13865 
Rosert Starr, JR., APPELLANT 
v. 


Unrrep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


Decided February 13, 1958 


Mr. E. T. Cheyfitez (appointed by this Court) and Mr. 
Vincent J. Fuller for appellant. Mr. John A. Shorter, Jr. 
also entered an appearance for appellant. 


Mr. John W. Kern, III, Assistant United States At- 
torney, for appellee. Messrs. Oliver Gasch, United States 
Attorney, Lewis Carroll and Harold H. Titus, Jr., As- 
sistant United States Attorneys, were on the brief for 
appellee. 


Cireuit Judges. 


Bazeton, Circuit Judge: Appellant was tried for first 


| 
Before Wirrspur K. Mriuer, BazeELon and WasHINcTON, 
degree murder. His principal defense was insanity.’ On 


1Though appellant denied the homicide, there was no 
serious question that he had committed it, because the act 
was done in the presence of numerous eye-witnesses. 
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February 8, 1957, the jury found him guilty of second 
degree murder and in due course he was sentenced to 
imprisonment for eight to twenty-five years. In this 
appeal from the judgment of conviction he assigns two 
principal errors: (1) that the trial court failed to direct 
a judgment of acquittal by reason of insanity; and (2) 
that the court admitted into evidence a written statement 
which the police obtained from appellant while he was 
unlawfully detained. 

From the conflicting evidence on the issue of sanity 
the jury could have concluded beyond a reasonable doubt 
that appellant was sane. The submission of that issue to 
the jury was therefore clearly correct. 

Appellant’s second allegation of error, however, is of 
more substance. Appellant was arrested at about 1:00 
A.M., on June 11, 1956. He was questioned for some 
time at the scene of the arrest and was then removed to 
the precinct station. About an hour later he was ques- 
tioned again at the precinct station for about 45 minutes. 
Then he was removed to the central cell-block at police 
headquarters to await additional questioning by the ar- 
resting officer at the latter’s “very earliest opportunity.” 
It was about 7:30 A.M. before that opportunity arose. 
Appellant was then brought to the office of the Homicide 
Squad and, at 8:10 A.M., there began the typing of a 
written statement. The statement, a transcript of ques- 
tions and answers, was completed at 10:20 A.M., and 
was then signed by appellant. Not until later that day, 
the exact time not being shown in the record, did the 
police bring appellant before a committing magistrate 
as Rule 5, Fep.R.Crm.P., requires them to do after arrest 
“without unnecessary delay.” Mallory v. United States, 
354 U.S. 449 (1957). There is no reading of Mallory which 
makes appellant’s written statement admissible in evi- 
dence. Cf. Watson v. United States, U.S.App.D.C. 
——, 249 F.2d 106 (1957). 

But the Government argues that the judgment should 
nevertheless be affirmed because of lack of proper ob- 
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jection to the offer of the statement below and because 
the error of receiving the statement was not prejudicial. 

When the statement was offered in evidence defense 
counsel objected. Whether the ground of the objection 
was the McNabb?-Mallory rule or that the statement was 
obtained through coercion is left somewhat obscure by 
the record. The Government says the objection was on 
the ground of coercion and that appellant should there- 
fore be foreclosed from raising for the first time on ap- 
peal the McNabb-Mallory objection. See Lawson v. United 
States, U.S.App.D.C. ——, 248 F.2d 654 (1957). Be- 
fore the Supreme Court’s Mallory decision, however, the 
view was not uncommon that the McNabb rule was es- 
sentially a variant of the coerced confession rule. See, 
e.g., Rettig v. United States, 99 U.S.App.D.C. 295, 300-01, 
302, 239 F.2d 916, 921-22, 923 (1956). That was the view 
taken by the Government itself before Mallory. Indeed, 
even in its brief in this case, written after Mallory, the 
Government still argues that it was incumbent upon 
appellant to show that the delay in arraignment was 
“the cause” of his statement. Realism and justice dictate 
the conclusion that the McNabb-Mallory point is prop- 
erly preserved in a pre-Mallory trial by an objection 
based on the theory of coercion. 

In contending that receiving the statement in evidence 
was not prejudicial error, the Government argues (a) 
that the statement was exculpatory; (b) that it was con- 
sistent with appellant’s testimony at the trial; and (c) 
that, apart from the statement, there was overwhelming 
proof that appellant committed the homicide. These argu- 
ments, while true, do not persuade us that the error of 
receiving the statement was not prejudicial. The state- 
ment was not offered on the issue of whether appellant 
committed the homicide, but rather to show “the state 
of mind of the defendant as to his alertness and as to his 





2 McNabb Vv. United States, 318 U.S. 332 (1948). 
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memory at the time that he made the statement.” In view 
of the conflicting testimony as to appellant’s sanity at 
the time of the homicide, the statement he made some 
nine hours after tne event might have influenced the 
jury to determine that he was then sane. Having offered 
it for that purpose, the Government can hardly claim 
now that it was not effective. Bram v. United States, 168 
U.S. 532, 541 (1897). 

The conviction must be reversed and the case remanded 
for a new trial for second degree murder or some lesser 
offense, see Green v. United States, 355 U.S. 184 (1957), 
at which the improperly taken statement of appellant 
shall not be received in evidence. This disposition of the 
ease makes it unnecessary to consider appellant’s other 
claims of error. 


Reversed and remanded. 


Wisur K. Mruer, Circuit Judge, dissents. 
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Exuisit 14(g) 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14139 
Aupert EX. BLACKSHEAR, APPELLANT, 
v. 


Unitep States or AMERICA, APPELLEE 


Decided February 20, 1958 


Mr. Dayton M. Harrington, with whom Mr. James D. 
Graham, Jr. (both appointed by this Court) was on the 
brief, for appellant. 


Mr. Harold D. Rhynedance, Jr., Assistant United States 
Attorney, for appellee. Mr. Oliver Gasch, United States 
Attorney and Messrs. Arthur J. McLaughlin, and Lewis 
Carroll, Assistant United States Attorneys, were on the 
brief for appellee. 


Before Prettyman, BazEvow and WasuHinetTon, Circuit 
Judges. 


Per Curiam: Blackshear was convicted of robbery and 
assault with a deadly weapon. On appeal he argues that 
his arrest was illegal and that the decision of the Supreme 
Court in the Mallory case’ precluded the admission of 
certain statements which he made. 

Since he did not raise the point below, and since the 
circumstances do not call for an application of Rule 52(b), 


1 Mallory v. United States, 354 U.S. 449 (1957). 
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we do not consider the alleged error.? Lawson v. United 


States, U.S. App. D.C. ——, 248 F.2d 654 (1957). 
The judgment of the District Court is therefore 





Affirmed. 


2The statements made were in the nature of an alibi. 
Conviction evidently rested on other evidence, chiefly that of 
the victim, 
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Exursit 14(h) 


United States Cuurt of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14023 
Mitton Leo MaLiLory, APPELLANT 
v. 


Unitep STaTEs OF AMERICA, APPELLEE 


On Appellant’s Motion to Remand and on Appellee’s 
Answer to Order to Show Cause why the Judgment of 
the District Court should not be vacated 


Decided March 31, 1958 


Mr. E. Lewis Ferrell, with whom Mr. Thurman L. Dod- 
son was on the motion, for appellant. 


Messrs. Lewis Carroll and E. Tillman Stirling, Assist- 
ant United States Attorneys, with whom Mr. Oliver Gasch, 
United States Attorney, was on the answer, for appellee. 
Mr. Thomas A. Flamnery, Assistant United States At- 
torney, entered an appearance for appellee. 


Before Prerryman, Wizpur K. Mitier, and Baze.on, 
Circuit Judges. 


Prettyman, Circuit Judge: Mallory was indicted, tried 
by jury, and convicted upon a charge of carnal knowledge 
of an eight-year-old girl. He was sentenced to serve two 
to seven years’ imprisonment. He appealed and then filed 
a motion to remand to the District Court for consideration 
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under Andrew Mallory v. United States. The matter is 
before us now on that motion.” At the trial of our present 
appellant, Milton Leo Mallory, certain confessions were 
admitted in evidence. His point now is that the receipt 
of those statements was error. 

The offense allegedly occurred somewhere around seven 
or seven-thirty on Thanksgiving night, 1956. The child 
immediately reported the affair to her mother, who called 
the police. Officers responded to a radio call at 7:53 p.m. 
They found Mallory in the neighborhood and after a brief 
inquiry sent him by car to police headquarters. Mallory 
testified he had drunk a fifth of wine that afternoon and 
was “pretty high”. The police testified he was incoherent. 
Officers searched the room where the child said the offense 
took place, finding there a cigarette lighter which was 
later identified by Mallory as belonging to him. The 
police sent the child to a hospital, where she was exam- 
ined. At headquarters a line-up sheet and a prisoner 
interview sheet were prepared, and appellant was ques- 
tioned about the offense and asked about the lighter. He 
was given tests for the presence of blood on his private 
parts. Mallory incicated in his testimony that the ques- 
tions that night were few in number. He denied any 
part in the crime. He was then put in the cell block, 
and nothing further happened until morning. At about 
nine o’clock the next morning a police officer questioned 
Mallory, and he admitted guilt. This questioning lasted 
only five or ten minutes, according to the officers’ testi- 
mony. Mallory testified that the officers simply told him 
the child had been checked at the hospital and he might 
as well say he did it; that they “would go easy on” him 


1354 U.S. 449, 1 L.Ed.2d 1479, 77 S.Ct. 1856 (1957). 


This court issued a rule to show cause why the judg- 
ment should not be vacated. An answer to the rule was 
filed by the United States. 
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if he said he did it. The officers testified that no promises 
were made. Both Mallory and the officers testified that 
he was told he did not have to make a statement unless he 
wanted to and that the statement would be used either 
for or against him depending upon what the statement 
was. The statement was typed, read back to Mallory, and 
signed by him. During this time the complaining child, 
her mother, her grandmother, and Mallory’s common-law 
wife were brought in, and the child recited her story of 
what had happened. Mallory admitted, in the presence 
of these people, that he had had intercourse with the 
child. He was arraigned sometime before noon. 
Mallory’s version of the matter, in his written state- 
ment and in his verbal statement before the police, the 
complainant, her mother, et al., was that the child had 
proffered intercourse for a small sum of money and that 
if he had not been drinking he probably would not have 
done it. At the trial Mallory denied any and all rela- 
tions whatever with the child; he said he had been drink- 
ing and fell asleep. The written statement was introduced 
at the trial as an exhibit, and the mother, the grand- 
mother, and the officers testified to the oral statements. 
We think the confessions were admissible. There is no 
evidence of prolonged or intensive questioning. Mallory 
agrees he was “pretty high’ on wine when he was ar- 
rested and that the questioning that night was cursory. 
He agrees that the next morning the officers simply told 
him the child had been checked at a hospital and he might 
as well admit the act, and that he at once admitted it. 
He agrees that he made the recitation to the group of 
women. There seems to us to have been no unnecessary 
delay in arraignment. The arrest was made somewhere 
around eight o’clock in the evening on a holiday. The 
_ arrested man was drunk, or nearly so. He was arrested 
on a small child’s story, and even though the hour was 
late the officers checked her story by medical examination, 
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Anyone familiar with hospital procedure knows these 
things take time. 

The only way we see to find unnecessary delay in this 
ease would be to hold (1) that the half-drunken man 
should have been forthwith arraigned, even though he 
could not have pleaded intelligently, or (2) that the 
child’s story should not have been checked, or (3) that 
Mallory must have been arraigned at midnight. Even 
then, such a holding would have to be made in the face 
of the facts (a) that no prolonged questioning took place 
at any time and (b) that Mallory was warned before he 
signed a statement. We think neither the decision of the 
Supreme Court in the Andrew Mallory case, swpra, nor 
any authority requires or justifies a finding of error in 
this matter. The motion to remand is denied and the 
order to show cause dissolved. 


BazEton, Circuit Judge, dissenting: A police officer 
arrested appellant at 8:00 P.M., on November 22, 1956, 
and, after questioning him at the scene, sent him by 
scout car to police headquarters to await further investi- 
gation. After some time the officer himself went to head- 
quarters, had appellant brought from the cell block to 
the office of the Sex Squad and questioned him further. 
Thereafter, appellant was given certain chemical tests 
for traces of blood and was taken back to the cell block. 
Throughout the interrogation by the arresting officer, 
appellant denied guilt. No effort was made to bring 
appellant before a committing magistrate as Rule 5, 
Frep.R.Crim.P., commands shall be done “without unneces- 
sary delay.” 

The next morning at about 9:00 A.M., appellant was 
questioned again by two other officers for a period which 


they say “wasn’t much over five, ten minutes” and he 
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confessed to them that he had had intercourse with the 
child. They asked him if he cared to make a statement 
in writing, telling him that he was not required to do so 
and that, if he did, it could be used in evidence. This 
statement of his rights was not given to him before he 
orally confessed and at no time was he told that he had 
a right to have a lawyer and appear before a magistrate 
before making a statement. Appellant agreed to make a 
statement in writing. At 9:13 A.M., a police typist began 
to type his confession and at 9:32 A.M. it was finished 
and signed. After the statement had been signed, ap- 
pellant was confronted with the child and her mother and, 
in their presence, repeated his confession. Then, some 
time before noon, the police took him to the Municipal 
Court where he waived preliminary hearing and was 
committed to jail. 

Appellant admitted at the trial that he had made the 
confession, but testified that the statements contained in 
it were untrue. He said he confessed because the officers 
told him to and because they said they would “go easy” 
on him if he did. He said further that he had been 
brought up in the South to do what white people tell 
him to do. The officers who obtained the confession, on 
the other hand, testified that no threats or promises of 
any kind had been made to appellant. 

If the issue were whether the confession was voluntary, 
clearly the jury could have chosen to believe the police 
officers’ testimony rather than appellant’s. Indeed it 
would usually (or nearly always) be unrealistic to assume 
that a jury would take the word of an accused felon over 
the assurances of officers of the law when there is a con- 
flict of testimony as to what transpired behind the closed 
doors of the police station. Short of exhibiting welts and 
bruises, the accused has no way of proving that he con- 
fessed involuntarily. Yet experience teaches that police 
testimony that they used no improper inducements is not 
always reliable. See 3 Wiemorg, Eviwence § 851(a) (3d 
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ed. 1957 Supp.) Judicial investigation of the question 
of voluntariness of a confession is one of the most diffi- 
cult and perhaps the most fruitless of processes. It is 
this “elusive” inquiry into the constitutional question of 
voluntariness of a confession that Rule 5 was designed to 
avoid.' The rule requires the arresting officer to “take the 
arrested person without unnecessary delay? before the 
nearest available .. . officer empowered to commit per- 
sons charged with offenses against the laws of the United 
States.” The committing officer is required to inform the 
arrested person “of the complaint against him, of his 
right to retain counsel and of his right to have a pre- 
liminary examination. He shall also inform the defendant 
that he is not required to make a statement and that any 
statement made by him may be used against him.” After 
being thus advised of his rights and being given “reason- 
able time and opportunity to consult counsel,” the de- 
fendant may either waive preliminary hearing or put the 
prosecution to its proof that there is probable cause to 
hold him. If he waives preliminary hearing or if prob- 
able cause is proved, the committing magistrate holds him 
to answer in the district court, either committing him 
to jail or releasing him on bail. If no probable cause 


1 United States Vv. Mitchell, 322 U.S. 65, 68 (1944). The 
Court noted “the important relation between illegal in- 
communicado detention and ‘third-degree’ practices” and 
stated that, in formulating the McNabb rule for federal 
prosecutions, it was “not confined to the constitutional ques- 
tion of ascertaining when a confession comes of a free 


choice and when it is extorted by force, however subtly 
applied.” 


2D. C. CoDE § 4-140 requires that when a police officer 
makes an arrest without a warrant, as in this case, he 
“shall immediately, and without delay, upon such arrest, 
convey in person such offender before the proper court, 
that he may be dealt with according to law.” Emphasis 
supplied. 
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appears, the magistrate discharges the defendant from 
custody. Obviously, if the police comply with Rule 5 
instead of illegally holding an arrested person at police 
headquarters for fourteen hours or so, no question will 
arise as to the voluntariness of any confession made 
during a period of detention. 

That the police violated Rule 5 in the instant case is 
beyond question. They did not arraign appellant “with- 
out unnecessary delay” when they arrested him at 8:00 
P.M. The next morning they delayed further. They inter- 
rogated him both on the evening of the arrest and the 
next morning. Not until some time after 9:00 A.M. did 
he confess. “Not until he had confessed, when any judicial 
caution had lost its purpose, did the police arraign him.” 
Mallory v. United States, 354 U.S. 449, 455 (1957). 

Asked why they had not undertaken to arraign ap- 
pellant at 9:00 A.M. before interrogating him, the two 
police officers gave varying explanations. One said that 
there would have been no committing magistrate available 
at that time, but admitted that the United States Commis- 
sioner can “at times” be reached on short notice.* The 
other officer’s answer was: 


Before I had an opportunity—before I gave the man 
an opportunity to tell me whether or not he was 
guilty or innocent? ... That is not my procedure, 


Sir. 
At the oral argument, the Assistant United States At- 
torney stated that the Government did not rely upon 
unavailability of a magistrate as a reason for delaying 
arraignment,* thus disposing of the first officer’s excuse. 
As for the second officer’s excuse, even if it were true 


8 See, for example, United States v. Hoffa, Crim. No. 294- 
57 (D.D.C.). 


* See Akowskey Vv. United States, 81 U.S.App.D.C. 358, 354, 
158 F.2d 649, 650 (1946). 
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that arraignment may lawfully be delayed long enough 
to give the suspect an opportunity to deny guilt, there 
would be no warrant for the morning delay. Appellant 
had already been questioned twice the night before and 
had denied guilt on both occasions. And any suggestion 
that arraignment may be delayed long enough to give 
the police an opportunity to explode the accused’s claim 
of innocence is unsupportable. The Supreme Court said 
in Mallory, 354 U.S. at 455-56: 


In every case where the police resort to interrogation 
of an arrested person and secure a confession, they 
may well claim, and quite sincerely, that they were 
merely trying to check on the information given by 
him. Against such a claim and the evil potentialities 
of the practice for which it is urged stands Rule 5(a) 
as a barrier. 

In its brief the Government suggests another justifi- 
cation for delaying the arraignment until the questioning 
was over. It argues that “human experience and public 
policy” require that the police attempt “to verify and 
authenticate a story advanced by a little girl against an 
adult man . . . before they take a man immediately be- 
fore the magistrate—thereby requiring him to explain 
away, for the rest of his life, the charge of tampering 
with an infant.” Granting arguendo the validity of this 
contention, it does not justify the failure of the police to 
arraign appellant shortly after 9:00 A.M. before they 
resumed questioning him. They had already verified the 
child’s story to their own satisfaction through medical 
tests performed during the night. They did nothing fur- 
ther by way of investigation or verification before the 
arraigninent, except to question appellant again. Delay 
of arraignment for that purpose is clearly forbidden. 

In its oral argument the Government suggested still 
another justification for the delay of arraignment; that 
appellant was under the influence of alcohol at the time 
of the arrest so that it was fairer to him to let him sleep 
it off before taking him before a magistrate. If it is true 
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that appellant was too drunk to be arraigned the night 
of his arrest, he was also too drunk to be questioned. 
But the police questioned him that night. And if it is 
true that the arraignment was delayed merely to let ap- 
pellant recover his faculties, there was no excuse for 
further delay the next morning. 

In my opinion it was error to receive in evidence both 
appellant’s written confession and the testimony of the 
various witnesses as to his oral confession. The issues 
having been fully briefed and argued not only on the 
motion to remand, but also on the rule to show cause 
why the judgment should not be vacated, no purpose 
would be served in remanding the cause to the District 
Court for reconsideration of the effect of Mallory v. Umt- 
ed States, supra. I would therefore reverse the judg- 
ment and remand the case for a new trial. Mallory v. 
United States, supra; Watson v. United States, —— US. 
App.D.C. , 249 F.2d 106 (1957). 
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ExHIBIT 14(z) 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 13069, 13165 and 13212 


JoHN EK. TRILLING, APPELLANT 
Vv. 


Unitep States of AMERICA, APPELLEE 


Appeals from the United States District Court 
for the District of Columbia 


Decided April 17, 1958 


Mr. John Idomir for appellant. 


Mr. E. Tillman Stirling, Assistant United States Atto- 
ney, with whom Messrs. Oliver Gasch, United States At- 
torney, and Lewis Carroll, Assistant United States At- 
torney, and Forbes W. Blair, Assistant United States 
Attorney at the time the brief was filed, were on the 
brief, for appellee. Messrs. Harold D. Rhynedance, Jr., 
and Joel D. Blackwell, Assistant United States Attorneys, 
entered appearances for appellee. Mr. Richard J. Snider, 
Assistant United States Attorney, also entered an ap- 
pearance in No. 13165 for appellee. Mr. Milton Eisenberg, 
Assistant United States Attorney, also entered an ap- 
pearance in No. 13212 for appellee. 


Before: Epcrrton, Chief Judge, and Prerryman, W1- 
BuR K. Miuier, Bazeton, Fany, WasHineton, DaNAdeEr, 
Bastiaw and Burcer, Circuit Judges, sitting m banc. 


Per Curtam: These appeals were heard together. In 
regard to Count 3 in No, 13069, a majority of the court 
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are of opinion there was no error. In regard to the other 
counts of No. 13069, and in each of the other cases, a 
majority of the court are of opinion there was prejudicial 
error in admitting in evidence certain statements the 
police obtained from appellant. The conviction on Count 
3 is affirmed. The other convictions are reversed." 


DanaHER, Circuit Judge: We consolidated the appeals 
in these cases because the common question involved the 
receipt in evidence of Trilling’s confessions or admissions 
made to police before Trilling was arraigned. Were the 
circumstances such that all must be excluded? A co- 
defendant, Watts, had pleaded guilty to all counts, but 
Trilling had moved to exclude all confessions and admis- 
sions on the ground there had been unnecessary delay in 
arraignment. In the separately tried cases, hearings out 
of the presence of the jury were conducted by three dif- 
ferent District Judges, each of whom concluded that the 
confessions should be received, subject to determination 
by the jury as to their voluntary character. While the 
appeals were pending, the Supreme Court decided Mallory 
v. United States.’ As there applied, Fen. R. Crim. P. 5(a) 
seems to permit differing results in varying situations. 


* Circuit Judges Danaher and Burger vote to affirm the 
conviction on Count 3 in No. 13069 and to reverse the other 
convictions. Judge Danaher files an opinion (p. 2) in 
which Judge Burger joins. Judge Burger files a separate 
concurring opinion (p. 15). Circuit Judges Prettyman, 
Wilbur K. Miller and Bastian concur in Part I of Judge 
Danaher’s opinion. 

Chief Judge Edgerton and Circuit Judges Bazelon, Fahy 
and Washington vote to reverse all the convictions. Judge 
Bazelon files an opinion (p. 16) in which Judge Edgerton 
joins. Judges Fahy and Washington file a statement (p. 39). 

Circuit Judges Prettyman, Wilbur K. Miller and Bastian 
vote to affirm all the convictions. Judge Prettyman files an 
opinion (p. 39) in which Judges Miller and Bastian join. 


354 U.S. 449 (1957). 
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It is not simply a matter of hours, one way or another, 
but of police purpose and conduct in the light of cireum- 
stances. 

Thus, confessions of guilt as to the first two counts of 
case No. 13069 and as to each of the two counts in Nos. 
13165 and 13212 are in a different category from an ad- 
mission of guilt as to the third count of No. 13069, wherein 
Trilling and Watts had been charged with breaking and 
entering a warehouse owned by Johnson & Wimsatt, Inc. 
Upon ample “probable cause,” Trilling had been arrested 
solely on this charge. A police officer, a long-time friend 
of the family, who had had nothing to do with Trilling’s 
arrest, after learning that Trilling had been locked up 
pending arraignment, confronted Trilling with the evi- 
dence against him, and he readily admitted his guilt. We 
believe that, under the circumstances to be set forth, the 
Mallory decision does not call for the exclusion of Trill- 
ing’s admission. Out of sequence, turning first to this 
Johnson warehouse count, a majority of the court are in 
agreement that the conviction should be affirmed. We take 
up the Johnson warehouse count in Part I. 


I 


Working the midnight shift, from 12:00 until 8:00 A.M., 
September 1, 1955, Detective Trammelle and Detective 
Davis were patrolling in the warehouse district where 
there had been a series of burglaries. About 2:15 A.M., 
they drove up to a warehouse owned by Johnson & Wim- 
satt, Inc., located on Twenty-fourth Place, N. E., a dead 
end street. There were four or five other warehouses on 
that street. There, within a few feet of the Johnson ware- 
house, they came upon a Dodge car, headed toward the 
street’s dead end. As the police approached, Trilling got 
out from behind the wheel. The police asked if it was 
his ear and he said no, he was driving it for Watts. He 
produced a driver’s permit and also the registration card 
for the car. While Trammelle talked with Trilling, the 











370 CONFESSIONS AND POLICE DETENTION 


officer noted in his book the names, permit numbers, and 
addresses of Trilling and Watts. Davis in the unlighted 
warehouse district went about with a flashlight examining 
the buildings but discovered no damage. Trilling and 
Watts were not then further detained. 

The Company’s yard manager, one Williams, arrived at 
the Johnson warehouse about 6:45 on the morning of 
September 1. He discovered that a window in one of the 
rear rooms had been broken, that the office had been ran- 
sacked, that invoices and papers had been scattered about, 
and that someone had attempted to open an inventory file 
resembling a safe. He notified police immediately. 

Pursuant thereto, during the course of the day, Sep- 
tember 1, a technician, Officer Miller, from the Identifica- 
tion Bureau, visited the Johnson warehouse to examine 
the premises for possible latent fingerprints. He dis- 
covered that a pane of glass had been broken out of a 
window, and he dusted with a fine camel’s hair brush on 
the glass to pick up whatever moisture or oil or perspira- 
tion might have been left on the glass by the prowler’s 
fingers. He explained that the powder adheres to and 
forms an impression where a fingerprint has been left. 
He found prints on the inside of the pane of glass, and 
thereupon brought the latent prints to the identification 
office where they were photographed and “blown up.” He 
secured prints of a man’s right forefinger and the right 
middle finger. 

The next midnight roll call having been completed 
about 12:01 A.M., on September 2, Trammelle and Davis 
having reported for duty at the Twelfth Precinct, a nota- 
tion was read off from the teletype from Central Head- 
quarters that the Johnson warehouse had been entered 
the previous night. They went back to the Identification 
Bureau of the Metropolitan Police to determine whether 
or not fingerprints had been found at the scene by the 
examining officers, and then learned of Miller’s discovery. 
['rammelle asked that the officers in the Identification 
Bureau check the fingerprints, and Trammelle was in- 
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formed that the fingerprints had been identified as those 
of Trilling found on the premises? Trammelle and Davis 
then went looking for Trilling whom they placed under 
arrest at his home about 5:30 in the morning of Septem- 
ber 2. 

Officers Trammelle and Davis questioned Trilling about 
the break at the Johnson warehouse, both in the car on 
the way to the lockup and after their arrival. Trilling 
denied all knowledge of the episode.* Trilling was booked 
at No. 12 Precinct at 7:14 A.M., September 2, 1955, and 
later was transferred to the Central Cell Block at 7:40 
A.M. Neither Trammelle nor Davis had any further con- 
versation with Trilling after he had been booked. 

Without more, there not only was ample “probable 
cause” for the arrest of Trilling, but there was over- 
whelmingly enough evidence to sustain his conviction. If 
there never had been another count in this case, and if 
there had been no other evidence, it would seem impos- 
sible that any jury could have failed to convict Trilling 
of breaking into the Johnson warehouse with intent to 
steal. 

But there was more. The blown up photographs of the 
fingerprints found by Technician Miller at the scene were 
compared with blown up photographs of current finger- 
prints of Trilling taken after his arrest, on September 2nd. 
Miller’s qualifications as a technician were conceded. A 
bench conference established that immediate identifica- 
tion of the Trilling prints, found at the warehouse, could 


? Trilling’s prints were already on file as a result of his 


conviction in June 1948, at Des Moines, Iowa, for violation 
of the Dyer Act. 


’Of course, a prisoner’s denials are not barred, under 
the Mallory rule or any other; only “damaging statements” 
are interdicted in any event. Cf. Cohen v. United States, 
144 F.2d 984, 989 (9 Cir. 1944), cert. denied, 323 U.S. 797 
(1945). 
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be made since the officers could readily compare the latent 
prints found on the glass with those of record following 
Trilling’s earlier conviction. The latter could speedily be 
located since Trammelle had Trilling’s name. The trial 
judge pointed out that reference to the 1948 prints should 
not be made lest counsel in that manner get before the 
jury the existence of Trilling’s prior record. Defense 
counsel sought, and was granted, permission to examine 
the witness before the exhibits should be offered in evi- 
dence. 

Miller testified that throughout the history of the use 
of fingerprints for purposes of identification, it had never 
been shown that any two persons’ fingerprints have been 
the same. Questioned by the judge as to whether or not 
there was a minimum basis upon which points of identi- 
fication might depend, he testified that some eight or 
nine such points constitute a minimum. In the exhibits 
before the court he ruled off some twenty points of iden- 
tification and showed that there were more than twice 
the minimum number of points established and others 
that could have been ruled off. Defense counsel elicited 
from the witness an explanation of the four different basic 
types of fingerprints, loops, whorls, arches and tinted 
arches. After the prints had been received in evidence 
as Government’s exhibits (one set, those found at the 
warehouse, the other set, those made at headquarters fol- 
lowing the arrest), cross examination went forward, each 
member of the jury having been handed photographs of 
the exhibits. The witness described the process of iden- 
tification. The fingertips of the hand and the soles of a 
person’s foot are covered with smal! holes which secrete 
oils and perspiration which form in lines very much like 
a chain. Tiny as a pinpoint, each of these holes makes 
its imprint. The witness explained the piece of glass 
from the Johnson warehouse window had been grasped 
by one whose thumb was on the outside and whose fingers 
were on the inside, thus making an impression which 
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loomed up after being dusted with a fine black powder 
which adhered to the oil or perspiration which had come 
from the minute holes in the fingers. Defense counsel 
next brought out that a second point of identification 
involves the relationship of certain lines of holes to a 
number of other lines in the fingerprint. So, in relation 
to No. 3, in relation to No. 4, and to yet other points in 
the print, a basis for comparison was established. With- 
out here setting forth further detail, it may be under- 
stood that the witness explained item by item. He was 
questioned as to ridges, arches, bends and lines, until 
finally we find the witness at a drawing board. There for 
the jury he drew out the details, culminating in a conclu- 
sive demonstration of the basis for the technician’s opinion 
as an expert that the two sets of fingerprints were the 
same. The proof was irrefutable and complete. Trilling 
did not take the stand. 

Detectives Trammele and Davis had gone off duty about 
8:00 A.M. Before Trammelle left headquarters he con- 
ferred with Detective-Sergeant Friel of the Safe Squad 
and briefed him upon the events of the previous thirty 
hours. 

Sergeant Friel for many years had known '‘lrilling’s 
parents. He sent for Trilling about a quarter after 8. 
His testimony shows: 


“T talked to Trilling after I had received certain 
information from Detective Trammelle and confronted 
him with certain things, and after confronting Trill- 
ing with those things, why Trilling admitted break- 
ing into that place with the co-defendant. 

“Q. At what time was this, approximately? 

“A. About 8:20 or 8:30.” 

At 8:40 Sergeant Friel’s presence in court was required, 
and he left Trilling in the Identification Bureau with Ser- 
geant Clark. Sergeant Friel did not reduce to writing the 
admission by Trilling. The admission was not necessary 
to establish a case against Trilling on this count. The dis- 
closure was not necessary to support the arrest or ulti- 
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mately the conviction. It was not the product of coer- 
cion in any respect whatever. It was voluntarily given 
within a few minutes of Trilling’s being confronted by 
Friel with the evidence already amassed against him. 
Of course we know that Trilling was not then arraigned, 
but as to the foregoing aspect of this case, the failure 
to arraign is immaterial, even if detention thereafter 
became illegal. 

Sergeant Friel’s testimony, although not necessary to 
the result here and in that sense immaterial, was not er- 
roneously received, indeed it seems to come squarely 
within the Court’s ruling in United States v. Mitchell.‘ 


se 


[T]he foundations for application of the 
McNabb doctrine are here totally lacking. Unlike 
the situation in other countries ... under tlie pre- 
vailing American criminal procedure, as was pointed 
out in the McNabb case, ‘The mere fact that a con- 
fession was made while in the custody of the police 
does not render it inadmissible.’ 318 U.S. at 346. 
Under the circumstances of this case, the trial courts 
were quite right in admitting, for the juries’ judg- 
ment, the testimony relating to Mitchell’s oral con- 
fessions....”° 


As the opinion proceeds, Mr. Justice Frankfurter points 
out: 


“Obviously the circumstances of disclosure by Mitchell 
are wholly different from those which brought about 
the disclosures by the McNabbs. Here there was no 
disclosure induced by illegal detention, no evidence 
was obtained in violation of any legal rights, but in- 
stead ... the prompt acknowledgement by an accused 
of his guilt, and the subsequent rueing apparently of 
such spontaneous cooperation and concession of 
guilt.” ® 


*322 U.S. 65 (1944). 
5 Id. at 69. 


® Id. at 70. And see, in further explanation of the Mitchell 
rule, United States v. Carignan, infra, notes 20-22. 
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It is true that Trilling then could have been arraigned. 
As to the Johnson warehouse count, this man had not 
been taken to police headquarters for the purpose of 
interrogation looking to the extraction of “damaging 
statements” to support his arrest. Quite the contrary, 
probable cause was complete. I do not understand that 
any of my colleagues challenge the conclusion of sufficiency 
of probable cause. Moreover, the “damaging statements” 
were not even necessary to support an ultimate finding of 
guilt within the meaning of the Mallory case. Just as 
in the Mitchell situation, Trilling was not arraigned, but 
his admission should not be barred even if it may be said 
his later detention became illegal, as the Mitchell case 
points out. 


“But in any event, the illegality of [Trilling’s] de- 
tention does not retroactively change the circum- 
stances under which he made the disclosures. These, 
we have seen, were not elicited through illegality. 
Their admission, therefore, would not be use by the 
Government of the fruits of wrongdoing by its of- 
ficers. Being relevant, they could be excluded only 
as a punitive measure against unrelated wrongdoing 
by the police. Our duty in shaping rules of evidence 
relates to the propriety of admitting evidence. This 
power is not to be used as an indirect mode of dis- 
ciplining misconduct.”* (Emphasis added) 


The command of the Rules and their purpose are fully 
explained in Mallory which we followed in our second 
Watson case,* where Watson’s detention was for the 
purpose of extracting damaging statements and a reenact- 
ment of the crime to support his arrest and, finally, his 
guilt. Just as the circumstances in Mallory precluded a 
holding that arraignment had not been accomplished 
“without unnecessary delay,’’ the converse is true here. 
The questioning of Trilling by the arresting officers was 


7 Id. at 70-71. 


8 Watson v. United States, 
F.2d 106 (D.C. Cir. 1957). 





U.S.App.D.C. ——, 249 
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fruitless and met only with denials. They booked him 
at No. 12 Precinct at 7:14 and had no more talk with 
him. He was not taken to headquarters to be subjected 
to a process of inquiry. He was not taken there for the 
purpose of extracting a confession. The arresting officers 
had sought admissions, yes, but in the face of his denials 
they locked him up to await arraignment. No one else 
talked with him until Friel spoke with him about 8:15 or 
8:20. By then Trilling had been transferred to the Cen- 
tral Cell Block awaiting arraignment, which could readily 
have occurred as the courts were about to open. 

What next happened was that the Safe Squad inter- 
vened, as well as the officers of Homicide who were inter- 
ested in the Aristo murder case. Instead of being ar- 
raigned at court, where full compliance with the require- 
ments of the Rule could have followed, Trilling was taken 
for questioning in cases wholly unrelated to that for 
which he had been validly arrested. Thereafter followed 
the circumstances developed in Part II of this opinion. 
But Trilling’s intervening admission to Friel in no way 
came within the interdiction of the Rule and the Mal- 
lory application of it. On the contrary, the admission 
to Friel within a few minutes of an interview and in no 
respect shown to have been the product of wrongdoing 
by police should be governed by the Mitchell case, swpra. 
Thus weighed, the admission to Friel was properly re- 
celved.® 


® We pass over the distinction between oral admissions 
and written confessions, Morton v. United States, 79 U.S. 
App.D.C. 329, 332, 147 F.2d 28, 31 (D.C. Cir. 1945), 
cert. denied, 324 U.S. 875 (1945). (Cf. Perovich v. United 
States, 205 U.S. 86, 91 (1907), where the Court pointed out 
that as the conversations, not having been induced improp- 
erly, were purely voluntary, “there is no reason why they 
should not have been received.” Of course, that case long 
antedated the adoption of the new Rules, but the statutes as 
to arraignment, just as construed in the McNabb case, were 
in full force. The Rules purport to reflect the intendment and 
the requirements of the earlier statutes.) 
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In any event, the evidence was overwhelming as 
to ‘Irilling’s guilt on the Johnson warehouse count. It 
would seem the jury could properly have come to no 
other conclusion on this count. Thus, even if the state- 
ment to Friel could be said to have been erroneously 
admitted, this judgment as to the third count in No. 
13069 should stand '° 


Affirmed. 
Il 


Here I state my separate views as to the impact of the 
Mallory rule as applied to the written confessions re- 
ceived as to the first two counts of No. 13069 and the re- 
maining counts in cases Nos. 13165 and 13212. I agree 
that the confessions should have been excluded, and as a 
consequence the convictions must be reversed. The ille- 
gality under Rule 5 (a) which bars the evidence stems 
from the conduct and the purpose of the police, as the 
Supreme Court has pointed out in the cases I shall cite. 

I do not understand that the Supreme Court has said 
the mere passage of time is the touchstone as to incompe- 
tence of a prisoner’s admissions while in custody. Ques- 
tions are not forbidden but an arrest and conviction are not 
to depend upon the answers during a period of what may 
become illegal detention. Thus the Rule requires arraign- 
ment “without unnecessary delay,” but reasonableness, 
dependent upon circumstances, is still a factor. I do not 
suppose a man intoxicated when arrested, or one confined 
in a hospital and there placed under arrest, must be ar- 
raigned any more promptly than circumstances permit. 
I would assume, to illustrate, that one charged as a rapist 


10 Of course if the admission had been the product of con- 
duct violating constitutional rights, Bram v. United States, 
168 U.S. 532 (1897), this result could not be sustained. Here 
Trilling had not even sustained his burden of showing a 
violation of the Court’s rule of evidence. Thus we should 
affirm. Kotteakos v. United States, 328 U.S. 750, 764, 765 
(1946). 
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and known only to his victim might be placed in a “line- 
up” for purposes of identification. Having been so identi- 
fied, his admissions thereupon are not automatically to be 
barred. I would assume it is still the rule that the burden 
is upon the accused to show that his admissions have 
been induced by illegality. I take it, then, that the “brief 
delay” mentioned in the Mallory case must be related to 
varying circumstances. Accordingly the mere passage of 
time which reasonably may elapse in differing situations 
following a valid arrest, will not cause to be excluded 
contemporaneous admissions. But, police elicitation from 
the accused during a period of wnlawful detention of 
damaging statements to support the arrest and finally 
guilt, is a wholly different matter. 

So applying the test, as I see it, the circumstances do 
not bar the oral admission as treated in Part I, supra. 
Measured by the same yardstick, the confessions on all 
other counts must be excluded as the cases I shall cite 
seem so clearly to require. 

First, I dissociate myself from Judge Bazelon’s opin- 
ion, and particularly do I dissent from his conclusion that 
confessions obtained by questioning an accused before 
arraignment are not admissible in evidence. I do not 
understand the Mallory case so to hold. Surely if the 
Supreme Court had intended to adopt any such automatic 
rule of exclusion, it would have been a simple matter to 
say so. On the contrary, the Court actually said that “the 
duty enjoined upon arresting officers to arraign ‘without 
unnecessary delay’ indicates that the command does not 
call for mechanical or automatic obedience.” ™ 

Rather, as I see it, the Court was saying that the 
Mallory detention of a suspect was unlawful under the 
circumstances so carefully spelled out, that the unlawful 
detention produced the disclosure, and therefore the con- 


11 Supra note 1 at 455. If the Court had intended to 
overrule United States v. Mitchell, 322 U.S. 65 (1944), it 
would have so stated. 
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fession, being “the fruits of wrongdoing” by the police 
officers, was rendered inadmissible. In so deciding, but 
with emphatic stress upon a different circumstantial as- 
pect,” the Court was simply applying the rule as traced 
out in Tillotson v. United States.% There the problem 
before us specifically involved the admissibility of a con- 
fession by a suspect before arraignment. We concluded 
the trial judge had not erred in receiving the confession 
although it was a razor-thin question whether or not the 
appellant had sustained her burden of showing that there 
had been an unnecessary delay in arraignment. The 
Supreme Court had denied certiorari in the Tillotson case 
only the year before the Mallory case. On the other hand, 
we found no basis for distinction between the Mallory cir- 
cumstances and those developed in the second Watson 
ease.'* There we followed the Court’s Mallory teaching 
that an accused is not to be taken to police headquarters 
for the purpose of extracting damaging statements upon 
which to base a charge of crime and ultimately to estab- 
lish his guilt. He was not to be taken to headquarters 
to be subjected to a “process of inquiry” to determine 
whether or not he should be charged.** 


12“'The circumstances of this case preclude a holding that 
arraignment was ‘without unnecessary delay.’” Id. at 455. 


397 U.S.App.D.C. 402, 231 F.2d 7386 (D.C. Cir. 1956), 
cert. denied, 351 U.S. 989 (1956). In Tillotson, we expressly 
were asked to exclude the confession simply because it was 
taken by police before the accused was arraigned. 


1 Watson v. United States, —— U.S.App.D.C. ——, 249 
F.2d 106 (D.C. Cir. 1957). 


15 See, Idem., U.S.App.D.C. at , 249 F.2d at 108, 
where, in footnote 5, we adverted to the first Watson case, 
Watson v. United States, 98 U.S.App.D.C. 221, 234 F.2d 42 
(D.C. Cir. 1956). There we had ruled there was unnecessary 
delay when the accused was not arraigned at an hour when 
the courts were open. We pointed out that the Government 
had persisted in its illegal detention of the accused for the 
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Mallory held simply that a suspect “is not to be taken 
to police headquarters im order to carry out a process of 
imquiry that lends itself, even if not so designed, to elicit- 
ing damaging statements to support the arrest and ulti- 
mately his guilt.”’** (Emphasis supplied.) In short, police 
are not to arrest a suspect and then “use an interrogating 
process at police headquarters in order to determine whom 
they should charge.” ?” 

Thus Mallory squarely accords with Upshaw v. United 
States ** where the “petitioner was illegally detained for 
at least thirty hours for the very purpose of securing 
these challenged confessions.” ?® Similarly, Mallory is to 
be reconciled with United States v. Carignan* which ex- 
plained that “Mitchell’s confession, made before commit- 
ment, but also before his detention had been illegally pro- 


purpose of securing the challenged disclosures. Thus, his 
later confessions, involving also reenactment of the crime, 
had been elicited during a period of illegal detention. How- 
ever, we had not so ruled as to bar the earlier oral admis- 
sions for we could not find that the accused had shown the 
damaging statements to have been the product of an un- 
necessary delay in arraignment. Mallory ruled that damag- 
ing statements extracted for the purpose of supporting the 
arrest of a suspect shall not be received. We observed ac- 
cordingly that Mallory had “rejected” the test we had ap- 
plied as to Watson’s oral admissions. Mallory points out 
that the police may not arrest upon mere suspicion. One 
may be arrested only upon probable cause and then he is to 
be arraigned that he may be advised of his rights. The cir- 
cumstances which occur in that interval between arrest and 
arraignment are controlling. Surely an accused may make a 
valid confession even if he has not received “judicial cau- 
tion,” but there is to be no “extraction” from him. 


16 354 U.S. at 454. 

17 Id. at 456. 

18335 U.S. at 410 (1948). 
19 Id. at 414. 

20342 U.S. 36 (1951). 
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longed, was admitted as evidence because it was not 
elicited ‘through illegality.’ The admission, therefore, was 
not ‘use by the Government of the fruits of wrongdoing 
by its officers.’ Upshaw v. United States, supra, 413.” 

Applying the rule of Mallory then, as I read it, after 
making a valid arrest the officers had failed to arraign 
Trilling “without unnecessary delay” at an hour when 
reasonably they could, and as the law requires, should 
have arraigned him. They detained him for the very 
purpose of eliciting from him “damaging statements” 
upon which ultimately to establish his guilt of the six 
charges of breaking and entering and theft, respectively, 
involved in the counts under consideration. They had no 
other evidence to establish his guilt as to these counts.” 
Thus Trilling’s detention in order to procure the chal- 
lenged confessions was illegal. Because that detention was 
illegal and actually produced the disclosures, the confes- 
sions constituted “fruits of wrongdoing.” Therefore they 
were improperly received in evidence, and these convic- 
tions must be 


Reversed. 


Buncer, Circwt Judge, concurring with Judge Danaher: 
I think the result reached by Judge Danaher is compelled 
by the Mallory case and therefore concur with him, but 
only because I conclude we are not free to do otherwise. 


“17d. at 43. Here, in the Court’s footnote 9, it was ex- 
plained: “In the Mitchell case, defendant’s confession was 
given at the police station before commitment, a few minutes 
after two policemen had jailed him following his arrest on 
a charge of housebreaking and larceny.” 


*2 They subjected Trilling to prolonged inquisition, includ- 
ing a lie detector test, as to his possible complicity in a 
murder charge. The police had no evidence whatever on this 
score, and, indeed, the officers were satisfied that his answers 
in the polygraph test completely exculpated him as a suspect 
in the murder case. 
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I do this reluctantly because what Judge Prettyman has 
said makes sense and ought to be the law. The steady 
expansion of the meaning of “unnecessary delay” by the 
courts since Rule 5a has been in effect suggests to me 
that this area of the law cannot be developed properly 
on a case-by-case basis, even though that is sometimes 
appropriate; Rule 5a should be re-examined by the rule 
making process or by Congress. 


BazeLon, Circuit Judge, with whom Epcerton, Chief 
Judge, concurs: Appellant was arrested on September 2, 
1955, for a housebreaking at the premises of Johnson & 
Wimsatt, Inc., the crime charged in count three of No. 
13069. Detective Davis, one of the two arresting officers, 
testified that they arrested him between 5:00 and 5:30 
A.M. and that they questioned him, in an attempt to 
obtain a confession, for an hour or an hour and a half, 
commencing in the police car en route to headquarters 
and continuing after arrival. They made no attempt to 
bring appellant before a committing magistrate as re- 
quired by Rule 5(a), Fep.R.Crm.P. Being unsuccessful 
in their attempts to obtain a confession, they booked ap- 
pellant at about 7:40 A.M. on an “open charge.” (R. 
201-02, 213-14.) 

Detective Trammelle, the other arresting officer, briefing 
Detective Sergeant Friel, a member of the next shift, pre- 
paratory to going off duty at 8:00 A.M., told him that 
appellant had already been “made” on the Johnson & 
Wimsatt charge,’ but, despite questioning, had refused to 
confess. (R. 86, 951-52.) The new shift also made no 
attempt to comply with Rule 5(a). Instead, Detective 
Sergeant Friel took over the questioning and at 8:45 A.M., 


The arresting officers had seen appellant near the scene 
of the crime the previous day, at about the time it happened, 
and, before arresting him, had identified his fingerprints on 
the inside of a broken window-pane of the building. 
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after about a half hour of additional questioning, in which 
he pointed out to appellant “that they had made him on 
fingerprints and he was foolish to stand there and try 
to beat a case like that,” appellant finally confessed the 
Johnson & Wimsatt crime. (R. 611-12, 951-52.) He had 
then been held more than three hours. 

Thereafter, beginning at about 10:00 A.M., appellant 
was questioned by relays of other officers about the crime 
he had already confessed and also some fifteen unsolved 
housebreakings and an unsolved homicide.? That ques- 
tioning elicited additional admissions about the Johnson 
& Wimsatt crime and oral confessions of the other crimes 
involved in this appeal and of several not here involved. 
At about 2:30 P.M., one of the confessions was reduced 
to writing and signed. Thereafter, betwen 3:00 and 4:00 
P.M.,® appellant was brought before a judge of the Muni- 
cipal Court, was charged with the one crime he had con- 
fessed in writing, waived preliminary hearing and was 
committed to jail in default of $5,000 bail. Instead of 
being removed to jail as the commitment required, how- 
ever, he was taken back to police headquarters, in the 
company of two deputy marshals, and the police resumed 
questioning him. In the course of that resumed ques- 
tioning, which continued until about 10:30 P.M., two more 
of appellant’s oral confessions were reduced to writing 
and signed. 

I would reverse all the convictions here involved be- 
cause, with respect to each, one or more of the above- 
described confessions were erroneously received in evi- 
dence over appellant’s objection. In my opinion all were 
inadmissible. 


2 He was also subjected to a lie-detector test and to physi- 
cal tests of his hands and clothing for blood stains. 


8 One of the officers testified that his desire to question 
Trilling about various unsolved crimes on the police books 
“was one of the reasons that we didn’t take him sooner, but 
when you get to working, . . . you get interested in what 
you are doing and time flies. Time is relative.” (R. 236.) 
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The Pre-Commitment Confessions 


The duty of an arresting officer under Rule 5, Fep.R. 
Crim.P., is to bring the arrested person before a judicial 
officer without unnecessary delay. As the Supreme Court 
said in Mallory v. Umted States, 354 U.S. 449, 454 (1957), 
after arrest 


[t]he next step in the proceeding is to arraign the 
arrested person before a judicial officer as quickly as 
possible so that he may be advised of his rights and 
so that the issue of probable cause may be promptly 
determined. The arrested person may, of course, be 
“booked” by the police. But he is not to be taken to 
police headquarters in order to carry out a process of 
inquiry that lends itself, even if not so designed, to 
eliciting damaging statements to support the arrest 
and ultimately his guilt. 


To me, this means that confessions obtained by question- 


ing an arrested person before thus arraigning him are not 
admissible in evidence.‘ 


* The British rule is similar, though divergences are noted 
in it from time to time. 1 TAYLOR, EVIDENCE 556-57 (12th 
ed. 1931). Judge Taylor writes: 

“By the law of this country no person ought to be 
made to incriminate himself, and no police officer has 
any right to put searching questions to a person to find 
out whether an offence has been committed or not by 
him. If there is evidence of an offence a police officer 
is justified in putting questions to a suspected person 
to ascertain whether there are reasonable grounds for 
arresting him. .. . but after a prisoner is in custody 
the police have no right to ask him questions, and an 
admission or confession so obtained is inadmissible.” 


The divergent attitudes of British judges toward police 
questioning of arrested persons had caused so much con- 
fusion that in 1912, at the request of the Home Office, the 
King’s Bench Judges promulgated a series of rules. These 
rules, known as the Judges’ Rules, were supplemented in 
1918. Report of the Royal Commission on Police Powers 
and Procedure, CMD No. 3297, at 70-71 (1929); TayLor, 
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‘The various confessions appellant made before he was 
taken to the Municipal Court were therefore inadmissible. 
I see no reason for distinguishing in this respect be- 
tween the one confession made at 8:45 A.M., and the 
several made between 10:00 A.M. and 2:30 P.M. That 
the 8:45 A.M. confession was obtained before the be- 
ginning of the business day does not make it admis- 


op.cit. supra, 557-59. The Judges’ Rules were designed merely 
as a restatement of existing law, but, to the extent there 
were variances, the Rules served a harmonizing purpose. 
Royal Commission Report, supra, 70-71. The Court of Crim- 
inal Appeal, in Rex v. Voisin, L.R. [1918] 1 K.B. 531, 539, 
noted that, though the Rules are “administrative directions” 
rather than “law,” the police should enforce them, “for 
statements obtained from prisoners contrary to the spirit 
of these Rules may be rejected as evidence by the Judge 
presiding at the trial.” 

Rule 3 of the Judges’ Rules provides that “Persons in 
custody should not be questioned without the usual caution 
being first administered.” Rule 7 provides that “A prisoner 
making a voluntary statement must not be cross-examined, 
and no questions should be put to him about it except for 
the purpose of removing ambiguity in what he has actually 
said. . . .” These two rules left it ambiguous whether the 
police might question persons in custody after first cautioning 
them. As a consequence divergent practices continued, some 
police construing the rules to permit it and others hearken- 
ing to the counsel of Judge Cave in Regina v. Male, (1893) 
17 Cox C.C. 689, that it is the duty of the officer who has 
placed a suspect in custody “to keep his mouth shut and his 
ears open.” The Royal Commission concluded in 1929: “It is 
the clear intention of the law that a prisoner who wishes 
to unburden his soul should first be told he is not bound 
to do so, and then be allowed to say what he wishes, no 
more and no less.” Royal Commission Report, supra, 65. 
And it recommended “a rigid instruction to the Police that 
no questioning of a person in custody, about any crime or 
offence with which he is or may be charged, should be per- 
mitted” except for “questions to remove elementary and 
obvious ambiguities in voluntary statements. ...” Id. at 
65, 74. In accordance with this recommendation, the Home 
Office, with the approval of the Judges, issued a circular to 
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sible. As we pointed out in Akowskey v. United States, 
81 U.S.App.D.C. 353, 354, 158 F.2d 649, 650 (1946), “both 
by law and practice” a prisoner may be brought before 
a committing magistrate “at any hour.” The prosecutor 
in his oral arguinent before us in Milton Leo Mallory v. 
United States, U.S.App.D.C. , — F.2d 
(No. 14023, decided March 31, 1958), conceded that a con- 
fession is not made admissible merely because it is ob- 
tained at an hour which is inconyenient for arraignment. 
In that case, however, he successfully argued that it was 
permissible to hold the prisoner at police headquarters 











the police in July 1930 stating: “Rule (3) was never intended 
to encourage or authorise the questioning or cross examina- 
tion of a person in custody after he has been cautioned, on 
the subject of the crime for which he is in custody, and 
long before this Rule was formulated, and since it has been 
the practice for the Judge not to allow any answer to a 
question so improperly put to be given in evidence... .” 
The circular went on to authorize, after proper caution, 
questioning for the purpose of resolving ambiguities in a 
voluntary statement. TAYLOR, op.cit. supra, 559; Prisoners’ 
Statements, 6 POLICE JOURNAL 342, 355 (1933). 

In the first half of the nineteenth century most British 
judges had admitted “voluntary” confessions obtained 
through questioning arrested persons. The trend to the pres- 
ent rule started shortly after the enactment in 1849 of 11 
and 12 VIcT. c. 42, § 18, which revised the procedure for 
examination before a magistrate, providing that, before 
asking the accused whether he wishes to make a statement, 
the magistrate is required, as under our Rule 5, to advise 
hira that he is not obliged to do so and that anything he 
says may be used against him. See Lefroy, L.C.J., dissent- 
ing in Regina Vv. Johnston, 15 Ir.C.L. 66 (1864). Professor 
Wigmore believes that the present British rule deeming in- 
voluntary any confession obtained through questioning an 
arrested person is based on the spirit of the 1849 statute. 
3 WIGMORE, EVIDENCE 287, 292-93 (3d ed. 1940). The 
McNabb-Mallory rule in the United States is similarly based 
on the spirit of our Rule 5. Neither in our Rule nor in the 
British statute is there any specific injunction against ad- 
mitting in evidence the arrested person’s answers to a police 
officer’s questions. Both, however, establish a judicial pro- 
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from the time of his arrest at 8:00 P.M. until some time 
before noon of the next day without arraigning him and 
to question him and obtain a confession during this 
period of delay of arraignment. Similarly here he argues 
that it was permissible to put off appellant’s arraignment 
from his arrest at 5:00 or 5:30 A.M. until between 3:00 
and 4:00 P.M. and to question him and obtain confessions 
during that period of delay. Both here and in the Milton 
Mallory case, it should be noted, the police were dealing 
with an ignorant and friendless prisoner. When it comes, 
however, to a prisoner who is not ignorant and friendless, 
the Government has sometimes found it both proper and 
possible to bring him before a committing magistrate in 
the middle of the night. Thus, according to an undisputed 
affidavit, in the recent Hoffa case, the defendant was ar- 
rested at about 11:00 P.M. and was brought to the United 
States Courthouse at about midnight. His request that 
his counsel be called was complied with and counsel ar- 
rived at about 12:30 A.M. At about 1:00 A.M., the United 
States Commissioner arrived and the commitment pro- 
ceeding began.° 

Nor is the 8:45 A.M. confession admissible on a theory 
that the police have a right to some questioning of the 
accused before arraigning him. The Government points 
to the Supreme Court’s statement in Mallory that “The 
duty enjoined upon arresting officers to arraign ‘without 
unnecessary delay’ indicates that the command does no: 
call for mechanical or automatic obedience.” 354 U.S. at 
455. From this, it is argued that circumstances may jus- 
tify questioning the accused before arraigning him. The 


cedure for receiving the arrested person’s voluntary state- 
ments and both are read to deprive the police of the right 
to use statements they obtain by questioning him in dis- 
regard of the required procedure. 


5 See United States v. Hoffa, Crim. No. 294-57 (D.D.C.), 
affidavit of James R. Hoffa, dated April 19, 1957, in support 
of motion to dismiss. 
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conclusion does not follow from the premise. What the 
Court meant by the quoted language is made plain by the 
example it immediately gave: “Circumstances may justify 
a brief delay between arrest and arraignment, as for in- 
stance, where the story volunteered by the accused is sus- 
ceptible of quick verification through third parties. But the 
delay must not be of a nature to give opportunity for the 
extraction of a confession.” Jbid., emphasis supplied.’ Even 
if a “brief delay” in arraignment may sometimes be proper® 


®It has sometimes been suggested that Mallory would re- 
quire the immediate arraignment and formal charging of 
an arrested person who claims to be innocent and whose in- 
nocence could be established through an alibi witness if the 
police had time to investigate before arraignment. That 
construction of Mallory, as is evident from the language 
quoted in the text, is clearly erroneous. What Mallory pre- 
vents the police from doing is to postpone arraignment for 
the purpose of questioning the prisoner himself in order to 
persuade him to abandon his claim of innocence. 


7 Since it is “the opportunity for the extraction of a con- 
fession” that Mallory forecloses, rather than the extraction 
itself, we need not determine whether the circumstances of 
the questioning in a particular case show coercion. If that 
inquiry were relevant under Mallory, the Supreme Court 
would have accomplished nothing by its line of decisions 
from McNabb to Mallory, for proof of coercive questioning 
would require exclusion of a confession quite apart from 
those decisions. 


8 See, however, D. C. CODE § 4-140. While Rule 5(a) re- 
quires that an arrested person be taken before a judicial 
officer “‘without unnecessary delay,” the cited provision of 
the District of Columbia Code, authorizing a member of the 
Metropolitan Police to make arrests without warrant in 
specified situations, requires that “such member of the 
police force shall immediately, and without delay, upon such 
arrest, convey in person such offender before the proper 
court, that he may be dealt with according to law.” Emphasis 
supplied. When a policeman makes an arrest upon a war- 
rant, the warrant must be executed “according to the terms 
thereof.” D. C. CODE § 4-138. Warrants issued by judges 
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or even inevitable,® it does not follow that the 
police may question the prisoner during the delay for the 
purpose of getting a confession. This is especially truc 
when the purpose of the delay itself is to provide an 
opportunity for the questioning. 

Criminal cases involve a conflict between the de- 
fendant’s personal rights and what the police and the 
prosecutor think is effective law enforcement. Any con- 
sideration of that conflict must start with the proposition 
that the defendant is presumed to be innocent until due 
process of law finds him guilty. That process is not the 
province of the police. Their function is to arrest the de- 
fendant and bring him before a judicial authority. 

Rule 5 and its predecessor statutes, which were the 
basis of the McNabb rule, are an expression of the deep 
antipathy of Anglo-American law for any imprisonment 
except by judicial authority. Centuries ago in England, 
in resistance to the roval practice of arbitrary imprison- 
ment, the rule was developed that a person may be im- 
prisoned only by order of a magistrate after a hearing 
which demonstrates his probable guilt of a specific charge. 
Many years ago, our Supreme Court said: “No right is 
held more sacred, or is more carefully guarded, by the 
common law, than the right of every individual to the 
possession and control of his own person, free from all 
restraint or interference of others, unless by clear and 
unquestionable authority of law.” Unton Pacific Ry. Co. 
v. Botsford, 141 U.S. 250, 251 (1891). 

A warrant of arrest issued under Rule 4, Fep.R.Criu.P., 
is “authority of law” for a policeman to abridge the 


of the Municipal Court for the District of Columbia require 
the officer to bring the arrested person before the court 
“forthwith.” 


® As, for example, where, at the time of arrest, the pris- 
oner is physicaly or mentally incompetent. See my dissent- 
ing opinion in Green v. United States, 98 U.S.App.D.C. 413, 
236 F.2d 708 (1956), reversed on other grounds, 355 U.S. 
184 (1957). 
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individual’s liberty. And, as has often been held, so is 
the existence of probable cause to believe the individual 
guilty of an offense which has occurred. Under either 
authority, however, the policeman’s custody of the indi- 
vidual lasts only long enough to bring the suspect be- 
fore a magistrate. The warrant usually commands that 
to be done “forthwith.” If the arrest is made without a 
warrant, Rule 5 commands that it be done “without un- 
necessary delay.” The reason for these commands is 
that the object of the arrest is to assure that the de- 
fendant will be present to respond to a charge at the 
proper time. Arrest is not for the purpose of providing 
an opportunity to question the defendant. Five members 
of the Bill of Rights Committee of the American Bar 
Association, in “A Memorandum on the Detention of Ar- 
rested Persons” written in 1944, reported: 


We have found no indication that there was ever any 
law in the United States or England authorizing a 
prisoner to be detained for the purpose of facilitating 
investigation. [Exactly the contrary has been repeat. 
edly declared by state judges interpreting prompt 
production statutes similar to the Acts of Congress 
already quoted [those involved in MeNabb].’° 


10°The Memorandum is printed as an accompaniment to 
“A Statement by the Committee on the Bill of Rights of the 
American Bar Association on H.R. 3690, May 15, 1944.” The 
quoted language appears at p. 12. The Committee, transmit- 
ting the memorandum to the chairman of the House Judici- 
ary Subcommittee studying the legislation, stated: “This 
memorandum, while not to be understood as a statement on 
behalf of the Bill of Rights Committee, is transmitted to you 
herewith because we believe that it fairly and helpfully pre- 
sents the subject of detention after arrest in relation to both 
civil liberties and the efficient suppression of crime.” Jd. at 
ill. 

See also National Commission on Law Observance and 
Enforcement (Wickersham Commission), Report No. 11, 
Lawlessness in Law Enforcement 34, n. 41 (1931). 
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In Mallory, the Supreme Court said: 


Presumably, whomever the police arrest they must 
arrest on “probable cause.” It is not the function of 
the police to arrest, as it were, at large and to use 
an interrogating process at police headquarters in 
order to determine whom they should charge before 

a committing magistrate cn “probable cause.” 
That there may be no arrest without probable cause is 
a fundamental principle of liberty. And so well settled 
is it that we never even hear it questioned today. The 
police never question the principle. But, as the Supreme 
Court has said in regard to a different subject “we would 
have to be that ‘blind’ Court ... that does not see what 
‘fa]ll others can see and understand’ not to know that” 
the police do not always follow it. Rumely v. Untied 
States, 345 U.S. 41, 44 (1953). As a Presidential Com- 
mission pointed out in 1947, the number of cases of police 
violation of such civil rights reaching the courts shows 
“that improper police conduct is still widespread, for it 
must be assumed that there are many instances of the 
abuse of police power which do not reach the courts. Most 
of the victims of such abuses are ignorant, friendless per- 
sons, unaware of their rights, and without the means of 

challenging those who have violated those rights.” ™ 


11“To Secure These Rights,” The Report of the Presi- 
dent’s Committee on Civil Rights 25 (1947). 

It is undoubtedly safe to assume, moreover, that for every 
case where a challenge to police illegality becomes possible 
when the accused is brought before a judicial tribunal, there 
are many where the arrested person is ultimately discharged 
by the police without ever being formally charged. In a re- 
cent television talk, for example, District Commissioner 
Robert E. McLaughlin criticized the Metropolitan Police for 
going “too far” in rounding up ninety suspects in a precinct- 
wide dragnet operation. They were seeking three “stocky” 
young negroes who had robbed a restaurant and one of whom 
had punched a waitress. The juveniles who were arrested 
were released to their parents. Sixty-seven of the arrested 
persons were held overnight at headquarters, all being re- 
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The impact of crime is always frightening. But a police 
system operating above the law is even more frightening, 
for it tends to destroy the very roots of the social order 
by bringing into disrepute the whole machinery of law 
enforcement. To defend against crime, society can in- 
erease the number of police; it can improve police ef- 
ficiency; it may find that an earnest attempt to seek out 
and eliminate the conditions which breed crime is an 
even more effective defense. To defend against police 
lawlessness, we must make it unprofitable.” Society can- 
not tolerate “abuses of power by ‘inefficient and delin- 
quent officials—sometimes from excessive but misguided 
zeal, sometimes to win applause by producing a victim 
when popular clamor demands the solution of a crime. 
Respect for law, which is the fundamental prerequisite of 
law observance, hardly can be expected of people in gen- 
eral if the officers charged with enforcement of the law do 
not set the example of obedience to its precepts.”’ National 
Commission of Law Observance and Enforcement (Wick- 
ersham Commission), Report No. 11, Lawlessness in Law 
linforeement 1 (1931). 

The rule that excludes confessions obtained by question- 
ing an arrested person before arraignment does not, of 
course, prevent either the prosecutor or the police from 


leased the next day when it appeared there was no case 
against them. Another man, not one of the ninety arrested, 
was later charged with the crime. Police Chief Robert V. 
Murray agreed that the roundup had been carried “a bit 
too far,” but said that he had issued no written orders to 
prevent similar roundups, “because every crime must be in- 
vestigated on its own merits.” Washington Daily News, 
January 21, 1958, p. 5, col. 1; Washington Post-Times 
Herald, March 3, 1958, p. B-1; Washington Evening Star, 
March 3, 1958, p. B-1. 


12 Civil suits or criminal prosecutions against lawless of- 
ficers of the law cannot be relied upon as an effective sanc- 
tion. See Nueslein v. District of Columbia, 73 App. D.C. 85, 
90, 115 F.2d 690, 695 (1940); In re Fried, 161 F.2d 453, 
459-60 (2d Cir.), cert. dismissed, 332 U.S. 807 (1947). 
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putting questions to a suspect before they arrest him. Nor, 
if he is willing, are they forbidden to question him in jail 
after he has been committed, or in his home if he has been 
released on bail. But they may not, at any time, require 
him to answer. He never loses his constitutional right to 
remain silent. The Fifth Amendment forbids compelling 
him to speak against himself not only at his trial, but also 
in such formal pre-trial proceedings as grand jury investi- 
gations, Counselman v. Hitchcock, 142 U.S. 547 (1892), 
and indirectly, i.e., by excluding involuntary confessions, 
in such informal ones as police interrogations. Bram v. 
United States, 168 U.S. 532 (1897). An interrogation at 
police headquarters is all too frequently “a process of 
inquiry that lends itself, even if not so designed, to elicit- 
ing damaging statements... .” Mallory v. United Staies, 
354 U.S. at 454. Before the arrested person is arraigned, 
he “is under the exclusive control of the police, subject to 
their mercy, and beyond the reach of counsel or of 
friends.” Carignan v. United States, 342 U.S. 36, 46 
(1951), concurring opinion of Mr. Justice Douglas. Ar- 
rest and the atmosphere of a police station automatically 
instill in the prisoner a fear which conduces to the extrac- 
tion of damaging statements, particularly when he is ig- 
norant of his rights * and unfortified by counsel. 


13 The United States Attorney’s brief in the instant case 
informs us that appellant was advised by the police “that 
he did not have to make any statements and that any that 
he did make could be used against him.” The record shows, 
however, that this advice was not given until the police had 
obtained oral confessions of all the crimes and the first 
written confession was being prepared. (R. 341-42.) 

Even a timely advisory statement by the police would not 
excuse failure to bring the prisoner before a committing 
magistrate as Rule 5(a) requires. Rule 5(b) requires the 
magistrate to inform the accused of his rights. If a police 
statement were a valid substitute for compliance with the 
rule, we would be faced, in case after case, with practically 
insoluble conflicts of testimony as to whether or not the 
statement was in fact given. 
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At arraignment, the magistrate must advise him (1) 
that he has a right to a preliminary hearing at which the 
police must prove that there is probable cause to hold 
him; (2) that he has a right to counsel; (3) that he is free 
to refuse to speak; and (4) that any statement he makes 
may be used against him. Undoubtedly the police machine 
operates in lower gear after this advice has been given. 
The United States Attorney’s office complained in an- 
other case, “We would find the place crawling with at- 
torneys telling him ‘you don’t have to talk to the police.’ ” 
Watson v. United States, 98 U.S.App.D.C. 221, 226, 234 
F.2d 42, 47 (1956). The utility for police purposes of ques- 
tioning an arrested person before arraigning him lies 
in the element of compulsion which results from his fear, 
in combination with his ignorance,'* even when no violence 


14Jn this connection, see the testimony of Major Edward 
J. Kelly, Superintendent of the Metropolitan Police, in the 
Hearings before Subcommittee No. 2 of the House Com- 
mittee on the Judiciary, on H.R. 3690, 78th Cong., 1st Sess., 
at pp. 5-6 (1943): 

“Mr. Towe. The fact of the matter is, Chief, if you 
take a man, an alleged defendant, before a magistrate 
and make a charge against him, even if he is held, you 
lose control of that man for some time, do you not? 

“Major Kelly. That is absolutely true. 

“Mr. Towe. Is he put in jail, or is he free to do as he 
pleases? 

“Major Kelly. He is turned over to the United States 
marshal and committed to jail. 

“Mr. Towe. And you and your investigating officers do 
not have whatever advantage there may be in having 
that man with you for sometime? 

“Major Kelly. That is exactly correct. 

“Mr. Cravens. What advantages would you have ac- 
cruing to you by having him for some time? What do 
you mean by that? 

“Major Kelly. I mean that when you take a person 
into custody for the investigation of a commission of a 
serious crime, and the minute you have said person 
arraigned before a United States commissioner or 
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is used and no threats are either expressed or purposely 
implied. The argument for permitting the use of con- 
fessions obtained by questioning before arraignment 
therefore comes to this, that society’s interest in con- 
victing the guilty justifies the use of a degree of com- 
pulsion against the guilty and the innocent alike.” But 


magistrate, and he is then turned over to the United 
States marshal or committed to the jail for the purpose 
of being held, you cannot properly go any further with 
your investigation. The individual so charged or held, 
when he arrives at the jail or place that he is com- 
mitted, receives all kinds of advice and information 
from other persons held in jail—namely, those that are 
referred to as tier lawyers—and then it is absolutely 
impossible to proceed further in a proper manner with 
the investigation. In other words, the prisoner is en- 
tirely out of your control and custody, and you are 
then handicapped to the greatest extent by the ruling 
which we must now undergo since the McNabb decision 
was handed down. 

“Mr. Cravens. I get the impression from your remarks 
that the purpose of not taking him before the magis- 
trate is to keep him from getting advice. 

“Major Kelly. No, sir; that is not true. I believe that 
every person should be guaranteed the right provided 
under the Constitution of the United States, but at the 
same time I believe, and I am confident, that when a 
person is charged with the commission of a serious 
crime, there should not be any interference with the 
police or detectives until such case is brought to a 
definite conclusion. I do not mean that a person should 
be held forever, but should be allowed to stay in the 
custody of the police for a reasonable time until the 
investigation is concluded.” 


183 WIGMORE, EVIDENCE 93 (3d ed., 1957 Supp.) : 

“It is believed that the following statements of fact 
are correct, at least for hundreds of cities and in large 
classes of cases: 

“(1) The use of physical beating-up, in variant de- 
grees of brutality, not only is practised, but is deemed 
justifiable, on the ground of necessity. The necessity is 
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however effective in catching criminals fear and ignorance 
may be,’* the Fifth Amendment and Rule 5 bar their use 


said to exist chiefly in the cases of notorious gangsters 
and syndicated rascals, where direct testimony or ade- 
quate circumstantial evidence is not expected to be 
available; and the practice is said to be limited to such 
cases. 

“(2) The use of menta/ strain, by continuous inter- 
rogation, without food and without rest, by relays of 
officers, is equally prevalent, and is equally deemed justi- 
fiable; nor is it limited to the foregoing classes of cases. 

“(3) The use of false pretences, deceiving the suspect 
into believing that silence will no longer avail, is habi- 
tually used, and is deemed justifiable. By ‘false pre- 
tences’ is meant such assertions as ‘Your pal has told 
us the whole story and blames you, so you might as 
well tell your story and refute him if you can’; or ‘We 
have just found the goods where you hid them, and 
we have a complete case; so you may as wel! come 
clean’; the foregoing assertions being false. 

“This frank justification of habitual use of falsities, 
where a person deemed guilty has been arrested, leads 
one to infer that a false denial of having used brutality, 
when inquiry is made at the trial, would also be deemed 
justifiable, for mutual protection by the participants. 

(4) The use of the foregoing methods, when candidly 
justified, is placed on the ground that in many cases it 
would be impossible to obtain other evidence of any 
sort sufficient to take the case to a jury, and that there- 
fore a confession is indispensable, if such persons are 
to be brought to justice at all. This doctrine approxi- 
mates almost exactly the legal rule, obtaining in the 
Middle Ages in Continental law down to the time of 
the Cede Napoleon, that no person could be condemned 
until he had confessed; which of course led to the 
lawful and habitual use of torture to complete the final 
formality. A police belief that a confession is indis- 
pensable, and that it is therefore obtainable by the above 
methods, naturally tends to laxity in searching thor- 
oughly for other evidence.” [Emphasis in original] 


16 The experienced, hardened offender and the member of 


the criminal “syndicate” are generally not in ignorance of 
their rights and are unlikely to confess under the pressure 
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because they cannot be reconciled with a civilized com- 
munity’s minimum standards of fairness.’ “Rights in- 
tended to protect all must be extended to all, lest they 
so fall into desuetude in the course of denying them to 
the worst of men as to afford no aid to the best of men 
in time of need.” Goldman v. United States, 316 U.S. 129, 
142 (1942) (dissenting opinion of Mr. Justice Murphy). 

It is suggested that the 8:45 A.M. confession is admis- 
sible under United States v. Mitchell, 322 U.S. 65 (1944). 
But I find it impossible to conclude that appellant “prompt- 
ly and spontaneously admitted his guilt,” Upshaw v. 
United States, 335 U.S. at 413, explaining United States v. 
Mitchell, supra, from a record showing that he denied 
guilt when he was arrested and continued to deny it under 
questioning by two relays of officers at police headquar- 
ters. Cf. Perry v. Umted States, — U.S.App.D.C. —, — 
F.2d —, decided December 12, 1957. He did not confess 
until he had been held three hours and questioned at least 
an hour and a half.’® 


of police detention. Fear is likely to be an effective tool only 
in the case of the ignorant and inexperienced. See text at 
note 5, supra. 


17 Since the violation of Rule 5 makes the confessions in- 
admissible, we need not consider whether, in the absence of 
the rule, the Constitution itself would bar them. Upshaw V. 
United States, 335 U.S. 410, 414 n. 2 (1948). 


18The later pre-commitment confessions—those made be- 
tween 10:00 A.M. and 3:00 P.M.—present an a fortiori case, 
for they were the result of more hours of detention and 
additional rounds of questioning. No amount of dissection 
of the facts can support a conclusion that those confessions 
were the spontaneous outpourings of a garrulous suspect 
eager to tell the truth. Nor does the record support a con- 
clusion that the questioning which produced the confessions 
consisted of a mere reading of an inventory of unsolved 
crimes with appellant supplying a “Yes” or “No” as to each. 
Detective Sergeant Winter, who did the questioning, admit- 
ted that he questioned appellant about each of the crimes, 
“some at more length than others.” (R. 237.) It is clear 
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It is also suggested that, even if receiving the 8:40 
confession in evidence was error, the error was not preju- 
dicial, because there was ample other evidence to justify 
the conviction. The jury knew that appellant had been 
seen near the scene of the crime and that his fingerprints 
had been found on the broken window. But also before 
the jury and looming large in the prosecutor’s summa- 
tion were appellant’s confession of the crime and the 
physical evidence of the tools used in the crime, which 
evidence the police obtained as a result of the confession. 
Weighing the evidence is a jury function. I am unable 
to say that the confession and the derivative physical evi- 
dence did not tip the scales in favor of conviction. See 
Krulewitch v. United States, 336 U.S. 440, 445 (1949). 
For that reason alone, I would disagree with those of my 
colleagues who would hold that receiving the confession 
in evidence was not prejudicial error. But there is also 
another reason which makes receiving the confession re- 
versible error. Without reaching the question whether 
a violation of Rule 5 is also a violation of a constitu- 


that appellant was still an unwilling penitent and that the 
police were by no means satisfied that he was giving frank 
and truthful answers. They did not give up simply because 
he said “No.” Officer Winter testified, for example, that he 
managed to prove appellant guilty of one of the crimes, al- 
though he denied it and that the police, despite his denials, 
still believe him guilty of some others. (R. 229-33.) As to 
another of the crimes, appellant began by denying it, but 
admitted it after Officer Winter urged him a bit. The urg- 
ing, according to the officer, consisted of “Come on, now, 
son; tell me the truth about that.” (R. 230.) Officer Winter’s 
characterization of the questioning was: “I kept him there 
as long as I reasonably could without violating his rights, 
to ascertain whatever I could from him.” (R. 236, emphasis 
supplied.) The officer’s idea of how long he could keep a 
suspect under questioning without violating his rights was 
somewhat elastic. See supra note 3. By Judge Keech’s 
characterization, appellant “was questioned and questioned 
at substantial length.” (R. 234.) 








CONFESSIONS AND POLICE DETENTION 399 


tional right,® I think the same consideration that would 
require reversal if the point were constitutional *° requires 
reversal even if it is not. That consideration is that a 
right may be “too fundamental and absolute to allow 
courts to indulge in nice calculations as to the amount 
of prejudice arising from its denial.” Glasser v. United 
States, 315 U.S. 60, 76 (1942). The right to speedy ar- 
raignment before a magistrate is such a fundamental and 
absolute right and, in formulating the rule of evidence 
excluding confessions obtained in violation of that right, 
the Supreme Court was “guided by considerations of jus- 
tice not limited to the strict canons of evidentiary rele- 
vance.” McNabb v. United States, 318 U.S. at 341. 


The Post-Commitment Confessions 


The confessions obtained after appellant had been ar- 
raigned before a magistrate and taken back to police 
headquarters were inadmissible for three reasons. 

1. They merely supplemented or reduced to writing 
inadmissible pre-commitment confessions. It has never 
been held that “making a confession under circumstances 
which preclude its use, perpetually disables the confessor 
from making a usable one after those conditions have 
been removed.” United States v. Bayer, 331 U.S. 532, 
541 (1947).2* But a confession which is made a few hours 
after an inadmissible one and while the confessor is still 
in detention, albeit no longer police detention, and which 


19 See note 17, supra. 


20 See, e.g., Lyons v. Oklahoma, 322 U.S. 596, 597 n. 1 
(1944). 


21 The later confession in the Bayer case was made more 
than six months after the inadmissible confession and at a 
time when the only restraint on the confessor was that he 


could not go beyond the limits of a military base without 
leave. 
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is inextricably intertwined with the earlier confession, 
is the fruit of the earlier one and equally inadmissible. 

2. These later confessions were obtained in the course 
of violating the magistrate’s commitment order. A con- 
fession made while in lawful detention after commit- 
ment may be admissible. See United States v. Carignan, 
342 U.S. 36 (1951). But appellant’s detention at police 
headquarters after a magistrate had ordered him com- 
mitted to jail was not lawful detention. “The compli- 
eated process of criminal justice is . . . divided into 
different parts, responsibility for which is separately 
vested in the various participants upon whom the criminal 
law relies for its vindication.” McNabb v. United States, 
318 U.S. at 348. Pointing out that the apprehension of 
suspects is a police function and their detention a judicial 
function, the Court held that the prisoner must be re- 
moved from police to judicial control as soon after arrest 
as possible.27 Rule 5 embodies that objective. 11 Cyc. 
Fep. Procepure §§ 40.40, 40.50 (3d ed. 1952). It requires 
the magistrate before whom the prisoner is brought either 
to discharge him or to “hold him to answer in the dis- 
trict court,” admitting him to bail as the rules provide. 
In this district, if the magistrate decides that the pris- 
oner should be held he is authorized to commit him to 
the District of Columbia Jail. The magistrate may not 
lawfully return him to the custody of the police. He did 
not in this case. He properly committed appellant “to 
jail.” The marshal violated the magistrate’s order by 
taking appellant back to police headquarters for hours 
of further questioning. The United States Attorney ar- 


22 Metropolitan Police officials have testified that before 
McNabb the marshal used to permit them to take the de- 
fendant back to headquarters for further questioning after 
commitment, but that since McNabb they have had to pursue 
their questioning at the jail. Hearings before Subcommittee 
No. 2 of the House Committee on the Judiciary, on H.R. 
3690, 78th Cong., Ist Sess., 5-7, 10, 47, 48 (1948). 
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gues that the marshal could lawfully take him back as 
long as he did not surrender custody to the police. But 
this argument rests on the false assumption that the 
magistrate had committed the prisoner to the custody 
of the marshal. Since appellant’s detention violated the 
commitment order and had no other lawful basis, it was 
unlawful. 

3. The record does not show that the magistrate in- 
formed appellant, as Rule 5 requires, of his constitutional 
right to remain silent. The purpose of a Rule 5 arraign- 
ment is two-fold: that “the arrested person ... may be 
advised of his rights and ... that the issue of probable 
cause may be promptly determined.” Mallory v. United 
States, 354 U.S. at 454. By waiving preliminary hearing, 
appellant may have consented to being detained without 
a determination of probable cause. But there is no sug- 
gestion that he consented, or could validly have consented, 
to the magistrate’s failure to inform him of his rights. 

The right to refuse to answer questions is useless un- 
less one knows he has it. A prisoner who has been told 
by a magistrate that he need not speak and that he is 
entitled to a lawyer and to a preliminary hearing and 
who, after adequate consultation with counsel, either has 
or waives a preliminary hearing, is in a very different 
position from a prisoner who has not been told of his 
rights and, after a perfunctory conversation with a law- 
yer who knows nothing of his case, waives preliminary 
hearing and is committed to jail. In the latter case, the 
prisoner is almost as much exposed to the illegal extrac- 
tion of confessions after commitment as before. 

Appellant testified that when he was taken to the 
Municipal Court the judge offered to assign a lawyer, but 
that no one told him he had a right to remain silent under 
questioning. (R. 193.) The prosecution does not challenge 
this testimony. Nor does the only Municipal Court paper 
filed in the District Court show that appellant was advised 








402 CONFESSIONS AND POLICE DETENTION 


of his rights.7 Even if he had been fully advised of his 
rights by a court-appointed lawyer at his Rule 5 arraign- 
ment,** this would have been no adequate or legal substi- 
tute for the advisory statement which the magistrate 
was bound to give him. Moreover the circumstances of 
the consultation with counsel virtually precluded any 
possibility that it could aid appellant. He testified without 
contradiction that the judge asked him if he wanted a 
lawyer and, when he said he did, appointed a man sitting 
in the courtroom. The judge told the lawyer to go out- 
side and talk to appellant. “. . . they sent me out one 
door, and he went out the other door, and I was in the 
bull pen in back, and he came out and lit a cigarette, 
and by the time I walked over there, he was ready to 
come back in, and he said something to me, but I don’t 
remember what he said, and we came on back into, in 
front of the judge.” (R. 1180, 1182.) Thereupon, appel- 
lant waived preliminary hearing and was committed to 


23 Rule 5(c) requires the magistrate to transmit to the 
Clerk of the District Court “all papers in the proceeding 
and any bail taken by him.” The only paper thus trans- 
mitted here was the complaint form upon which was en- 
dorsed an entry that an attorney had been appointed and 
a commitment of the appellant “to jail in default of recog- 
nizance in the sum of $5,000.00... ..” 


24 Rule 5(b) requires that the arrested person be advised 
“of his right to retain counsel’ and be allowed “reasonable 
time and opportunity to consult counsel.” It does not in 
terms require assignment of counsel to indigent persons who 
find it impossible to retain counsel. Rule 44 calls for assign- 
ment of counsel to represent a defendant “at every stage 
of the proceeding” if he wishes counsel and cannot obtain 
his own. The Advisory Committee Note on Rule 44 states 
that the rule is not intended to give the defendant a right 
to assignment of counsel at the preliminary proceedings 
under Rule 5. If Rule 44 accurately restated the then exist- 
ing law as to right to counsel, as the Advisory Commit- 
tee says it was meant to do, it may be that an indigent 
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jail in default of bond. He did not know the lawyers 
name and never saw him again. (R. 1183.) The testimony 
of the officer who took appellant to court for commitment 
tends to corroborate appellant’s account of the commit- 
ment proceedings. The Government made no attempt 
through this witness to contradict any part of appellant’s 
account. Nor did the Government call any other witness 
to challenge appellant’s testimony, or even try to chal- 
lenge it by cross-examination. The Government does not 
even challenge the statement of appellant’s present coun- 
sel that efforts to locate the commitment lawyer have 
been unavailing, because his name, as given on the Mu- 
nicipal Court complaint form,”* does not appear in any 
directory. A confession obtained by questioning a pris- 
oner who has not had the benefit of the substance as well 


accused committed to jail by a magistrate to await trial, 
without having had counsel, may not successfully seek re- 
lease on the ground that his Sixth Amendment rights have 
been denied him. A contrary result may perhaps be indi- 
cated by recent Supreme Court opinions to the effect that 
due process forbids discrimination against accused persons 
by reason of poverty. See Farley v. United States, 354 U.S. 
521 (1957) ; Johnson v. United States, 352 U.S. 565 (1957) ; 
Griffin V. Illinois, 351 U.S. 12 (1956). 

But even if the rules and the Constitution permit tempo- 
rary detention of an accused person who has not been 
given counsel, it does not follow that a confession obtained 
from him during such detention is admissible. Over and 
above the Sixth Amendment question involved in his deten- 
tion is the question whether receiving his confession in evi- 
dence amounts to compelling him to testify against himself 
in violation of his Fifth Amendment right. 


25 He testified that appellant was “given an attorney to 
speak to, and he came back and waived his rights to a hear- 
ing.” (R. 667.) 


26 Nor does that name appear in the Municipal Court’s 
roll of attorneys. If a lawyer with a name of different 
spelling was actually the commitment lawyer, that fact was 
not discovered by either of the parties. 
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as the form of the proceeding which is designed to inform 
him of his rights,2” may not be used in evidence against 
him. 

If I have said more in the foregoing than is necessary 
for the disposition of this case, it is because I think the 
constantly recurring problems involved in the case war- 
rant it. 

Despite the length of this opinion, moreover, I think 
it desirable to mention one additional error committed by 
the lower court in one of these cases. In No. 13212, the 
trial judge opened his charge to the jury with the fol- 
lowing: 


Ladies and gentlemen of the jury, this case has 
taken a considerable time to try. Actually the amount 
of evidence introduced is small and the case is simple. 
We have spent perhaps more time on it than the 
evidence warrants. But the reason for that is this, 
that under our system of administering justice we 
give everyone a full hearing before the case is de- 
cided. Sometimes this results in what seems to be 
an unnecessary consumption of time; but that is our 
method of administering justice. The books some- 
times say that due process of law is the process that 
hears before it condemns. So at the risk of what 
seemed to be an unnecessary consumption of time, 
you have given the defendant a very full hearing and 
then proceed to the deciston. [Emphasis supplied. ] 


This instruction could have been understood as implying 
that the trial was only a formality. 


271 note, merely in passing, that Trilling’s uncontradicted 
and corroborated account of the proceedings in the Munici- 
pal Court conforms with a report on that court’s practice 
in Rule 5 proceedings recently made to the District of Co- 
lumbia Bar Association by its Committee on Criminal Rules 
and Procedure. It should also be noted, however, that the 
report and objections thereto lodged by the judges of the 
Municipal Court and by a number of lawyers frequently ap- 
pointed by the Municipal Court in commitment proceedings 
are presently under consideration by the District of Colum- 
bia Bar Association. 


Se 


' 
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Fany, Circwt Judge, and Wasuineton, Circuit Judge, 
would reverse the convictions on all counts and remand 
the cases for new trials on the authority of McNabb v. 
United States, 318 U.S. 332; Upshaw v. United States, 335 
U.S. 410, and Mallory v. United States, 354 U.S. 449. 


Prettyman, Circuit Judge, with whom Witpur K. Mr- 
Ler and Bastian, Circuit Judges, agree, concurring in part 
and dissenting in part: These are convictions in three 
separate trials, before three different judges and three 
different juries, for four different robberies involving 
safe-cracking. I concur in the affirmance of the one judg- 
ment of conviction, being the third count in No. 13069, 
based upon the Johnson & Wimsatt offense. I agree with 
what Judge Danaher has written concerning that judg- 
ment. I dissent from the reversals. As the whole of the 
day’s events should be viewed in considering these prob- 
lems, I shall discuss all four cases. 

The problem centers about the admission of cer- 
tain confessions. The judgments are being reversed be- 
cause of the court’s understanding of the Mallory case.* 
My study has divided itself into three parts: (1) the 
opinion and decision of the Supreme Court in Mallory; 
(2) the facts in the Trilling cases, i.e., the cases at bar; 
and (3) the application of the rule of Mallory to the facts 
in. Trilling. I divide my opinion accordingly. It will be 
long, because I disagree with my brethren both vigorously 
and thoroughly. The matter is important, because it in- 
volves several phases of police practices in the apprehen- 
sion and subsequent trial of criminals. 


1 Mallory v. United States, 354 U.S. 449, 1 L.Ed.2d 1479, 
77 S.Ct. 1856 (1957). 








406 CONFESSIONS AND POLICE DETENTION 


I 
The Mallory Case 


We should view the opinion and decision in the Mallory 
case as the Supreme Court viewed the case, not as some- 
body else viewed, or may view, the facts and the dispute. 
The victim of the rape had sought help in detaching a hose 
in a sink in the basement of the apartment house. Mallory 
was alone in the janitor’s apartment; he helped her. Very 
shortly thereafter a man, who was masked but whose 
general features were identified as resembling those of 
Mallory and his two grown nephews, committed the rape 
in the basement. The woman had heard no one descend 
the wooden stairs. Mallory disappeared from the apart- 
ment shortly after the crime was committed. The Court 
was of the view that from the early stages of the investi- 
gation the police had ample evidence for regarding Mal- 
lory as “the chief suspect’. It clearly indicated that prob- 
able cause for a charge existed from the time of the 
arrest. 

Mallory was arrested the next afternoon between two 
and two-thirty. He was questioned one way or another 
until about nine-thirty that night, when he confessed 
orally, and further until eleven-thirty or twelve-thirty, 
when he made a written confession. He was not warned 
or advised of his rights. The signed confession was intro- 
duced in evidence against him. The Court said: “The 
circumstances of this case preclude a holding that arraign- 
ment was ‘without unnecessary delay.’” And it held: 
“We cannot sanction this extended delay, resulting in con- 
fession”. 

The detection of the guilty person in a crime usually 
progresses from one stage to another as the facts are 
discovered. At first there may be no suspect at all. Then, 
as the facts are uncovered, a suspicion, but a mere sus- 
picion, develops. No arrest is permitted by law at that 





TT I TE 





CONFESSIONS AND POLICE DETENTION 407 


point. The police cannot arrest without “probable cause”,? 
i.e., reasonable ground for belief that the suspected per- 
son is the guilty one.* Then, as more facts are revealed, 
mere suspicion ripens into probable cause. At that point 
a valid arrest can be made. When the arrest is made, 
the accused person must be arraigned without unneces- 
sary delay. Sometimes all these various stages happen 
quickly; sometimes there are long delays between them. 

When a case develops thus normally, there are three 
periods of police inquiry which must upon occasion be 
subjected to scrutiny. The first is before probable cause 
for an arrest has appeared. The police are then trying 
to ascertain the identity of the guilty person. The second 
period is after the arrest and before arraignment. The 
police, having reasonable grounds for belief that the ar- 
rested person is the guilty one, are endeavoring to make 
certain, or at least more likely, that their belief is correct. 
The third period is after arraignment. The police then 
may be tying up loose ends or may still be trying to secure 
a confession as a handy tool at trial. Mallory dealt spe- 
cifically with the second, or middle, of these periods. Rule 
5(a) of the Federal Rules of Criminal Procedure and the 
McNabb case® also dealt with that problem. I shall there- 
fore deal first with the problem of the period between 
arrest and arraignment. 

The rule is plain: A confession obtained from an ac- 
cused during a period of unnecessary delay between ar- 
rest and arraignment is not admissible against him. The 


2 Bell v. United States, U.S. App. D.C. —, — 
F.2d (D.C. Cir., Jan. 23, 1958). 


’ Brinegar v. United States, 338 U.S. 160, 93 L.Ed. 1879, 
69 S.Ct. 1802 (1949). 


* FED. R. CRIM. P. 5(a). 


® McNabb v. United States, 318 U.S. 332, 87 L.Ed. 819, 
63 S.Ct. 608 (1943). 
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rationale is equally plain. The Supreme Court is con- 
cerned, as is this court, about a police practice of holding 
a person and subjecting him to questioning in order to 
secure a confession. The concern is realistic. Voluntary 
confessions are favored by the law; but from the view- 
point of the police confessions are a short and easy 
route to conviction. The route is alluring, tempting. But 
across it lies a very real and rugged principle of our 
concept of the-state-and-the-citizen. The bedrock of the 
principle is that no man shall be compelled to testify 
against himself. In Bram v. United States*® the Supreme 
Court discussed the subject at length and with copious 
citations, pointing out that the prohibition was a protest 
“against the inquisitorial and manifestly unjust methods 
of interrogating accused persons”. The subject was dis- 
cussed again in Wan v. United States." The Supreme 
Court in McNabb, Mallory, et al., formalized a rule on 
the matter. Rule 5(a) incorporated the basic requirement. 
A person held by the police unnecessarily long after ar- 
rest, without warning or advice, is under compulsion by 
the very fact of being held at the place and under those 
circumstances.* The Court blocked that route to con- 
fessions. 

But the Court did not lay down a mechanical rule. 
“The circumstances of this case”, said the Court, pre- 
cluded a different holding. The Court used expressions 
such as: “([H]e [the arrested person] is not to be taken 
to police headquarters in order to carry out a process of 
inquiry that lends itself, even if not so designed, to elicit- 
ing damaging statements” and “the delay must not be of 


168 U.S. 532, 540 et seqg., 42 L.Ed. 568, 18 S.Ct. 183 
(1897). 


7266 U.S. 1, 69 L.Ed. 131, 45 S.Ct. 1 (1924). 


8 See Chambers v. Florida, 309 U.S. 227, 84 L.Ed. 716, 
60 S.Ct. 472 (1940), and Ashcraft v. Tennessee, 322 U.S. 
143, 88 L.Ed. 1192, 64 S.Ct. 921 (1944). 
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a nature to give opportunity for the extraction of a con- 
fession”, “resulting in confession,” “tempting utilization 
of intensive interrogation”. The Court said “process” of 
inquiry, “extraction” of the confession, “intensive inter- 
rogation”. The Court did not preclude any question or 
specify any time. It sought to convey an idea—an idea 
of inquisitorial injustice, delay with a result or an ob- 
jective. The character of the questioning is a key factor. 
Matters of fact are involved, not matters of semantics or 
of comptometer calculation. 

As I read the cases, the Supreme Court holds that 
whether a given delay between arrest and arraignment is 
unnecessary depends upon a realistic appraisal of the 
circumstances. In each of the line of cases McNabb, Up- 
shaw,? Mallory, the Court described and then emphasized 
as critical the facts and circumstances. In McNabb the 
Court said “in the circumstances disclosed here”.*® In 
Upshaw it stressed the facts of the detention and the 
questioning. In the Fourteenth Amendment cases the 
Court has always emphasized the circumstances.”* 

I refuse to agree that the Supreme Court in Mallory 
established a bare time rule to govern the admission of 
confessions. It has never said, or intimated, that a con- 
fession obtained by one hour of intensive pressure is ad- 
missible but one obtained by two hours of casual inquiry 
is not admissible. And it has not said that a confession 
obtained at eight-fifty o’clock in the morning is admissible 
but one obtained at nine-ten the same morning is not. I 


®*Upshaw v. United States, 335 U.S. 410, 938 L.Ed. 100, 
69 S.Ct. 170 (1948). 


10 Supra, 318 U.S. at 341. 


" Ashcraft v. Tennessee and Chambers v. Florida, supra 
note 8; Watts v. Indiana, 338 U.S. 49, 93 L.Ed. 1801, 69 
S.Ct. 1347 (1949); Haley v. Ohio, 332 U.S. 596, 93 L.Ed. 
224, 68 S.Ct. 302 (1948); Lisenba v. California, 314 U.S. 
219, 86 L.Ed. 166, 62 S.Ct. 280 (1941). 
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can conceive of no rationale which would support any 
such rule; in this I suppose I am in disagreement with 
the Uniform Arrest Act. 

The word in the Rule is “unnecessary”. Unnecessary 
for what? I think the Rule does not preclude a reasonable 
delay, reasonably essential to proper—emphasize “proper” 
—police procedure. The Rule does not prohibit any and 
all delay; it prohibits unnecessary delay. It does not for- 
bid all delay except the minimum of minutes necessary 
physically for the routine requirements of transporta- 
tion, preparation of papers, arousing a magistrate during 
off-hours, identification, etc. The term “unnecessary de- 
lay” has a content of substance, embodying allowance for 
proper police procedure. Reasonable and proper police 
action is not precluded. A delay is to be judged un- 
necessary-or-not upon a realistic appraisal by the court 
of the circumstances of the delay. The purpose and intent 
of the Rule was to prevent opportunity for oppressive 
treatment. It must be interpreted according to its pur- 
pose and intent. I think that in Mallory the Supreme 
Court did just that, and no more than that. 

The line between proper and improper police action 
is not a fixed barbed-wire barricade but is an area of 
circumstance. I do not shrink from the vagueness of “cir- 
cumstances” and “reasonableness” as guiding standards. 
Many rules of law depend upon those standards. The 
Fourth Amendment rests upon “unreasonable”. Almost 
all of the law of arrest depends upon the circumstances. 
For example, an officer can use such force as is necessary 
under the circumstances. Surely every police officer knows 
those basic rules. To tell the upper echelon of the force 
that the limit of permissible questioning depends upon 
the circumstances is not to lay down too uncertain a rule. 

The foregoing is the view developed at some length by 
Judge Charles E. Clark in his opinion in the Leviton 
case.* Spot quotations will not do justice to that dis- 


12 United States v. Leviton, 193 F.2d 848 (2d Cir. 1951). 
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cussion. It should be read in full text, but I cannot resist 
the temptation of one brief extract: 


“We have found no definition of ‘unnecessary’ in 
the cases helpful enough to close the matter for us 
here. In truth, we think that the traditional use of 
such words as ‘undue,’ ‘unreasonable,’ ‘convenient,’ 
‘prompt,’ ete., is striking proof that each case in- 
volving the MeNabb rule must needs be decided with- 


out resort to a semanticism that obscures the facts 
out of which it arises.’ 


Certiorart was denied. 

One more phase of the problem of confession hetween 
arrest and arraignment must be noted. The Mallory de- 
cision did not overrule Mitchell. It did not cite or men- 
tion Mitchell. It dealt with a different problem; the facts 
were different. In Mitchell the Court granted certiorari 
“lijn view of the importance to federal criminal justice 
of proper application of the McNabb doctrine”.*® Mitchell 
admitted his guilt shortly after his arrest. But he was 
not arraigned for eight days. “Undoubtedly his detention 
during this period was illegal,” the Court said. “But in 
any event,” the Court continued, “the illegality of Mitch- 
ell’s detention does not retroactively change the circum- 
stances under which he made the disclosures. These, we 
have seen, were not elicited through illegality. Their ad- 
mission, therefore, would not be use by the Government 
of the fruits of wrongdoing by its officers. Being relevant, 
they could be excluded only as a punitive measure against 
unrelated wrongdoing by the police. Our duty in shaping 
rules of evidence relates to the propriety of admitting 





13 Td. at 854. 


14343 U.S. 946, 96 L.Ed. 1850, 72 S.Ct. 860 (1952). 


15 United States v. Mitchell, 322 U.S. 65, 88 L.Ed. 1140, 
64 S.Ct. 896 (1944). 


16 Td., 322 U.S. at 66. 
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evidence. This power is not to be used as an indirect 
mode of disciplining misconduct.” *” 

I now turn back to the first period of a police inquiry, 
i.e., before probable cause for arrest appears. What is 
the authority of the police to question during that period? 

Our attention is directed to the last sentence of the 
opinion in Mallory. It reads: “It is not the function of 
the police to arrest, as it were, at large and to use an 
interrogating process at police headquarters in order to 
determine whom they should charge before a committing 
magistrate on ‘probable cause.’ ” 

I refuse to agree that the Supreme Court has forbidden 
the police to investigate crime. But that result is quickly 
reached if we take the foregoing sentence and go forward 
on its words without ascribing to it any other sound basic 
idea. So far as the words are concerned, the word “ar- 
rest” might be taken to mean any detention, however 
brief, for whatever purpose, and at whatever place. So, 
if the police interrogate at headquarters all eyewitnesses 
to a crime, it could be said those persons are under arrest. 
And if they are under arrest the quoted sentence applies 
to them and the police are using an interrogating process 
at police headquarters in order to determine whom they 
should charge. Under that reading of the opinion all such 
witnesses would have to be arraigned. I think the Court 
meant no such thing. 

At least one of the prime functions, if not the prime 
function, of the police is to investigate reports of crime 
or the actual commission of crime. The usual, most useful, 
most efficient, and most effective method of investigation 
is by questioning people. It is all very well to say the 
police should investigate by microscopic examination of 
stains and dust. Sometimes they can. But of all human 
facilities for ascertaining facts, asking questions is the 
usual one and always has been. The Courts use that 
method. 


17 Td, at 70-71. 
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I ascribe to the Supreme Court what I deem to be a 
sensible and sound statement. The Court meant that the 
police cannot round up all possible suspects in a crime 
and then by a process of questioning at police head- 
quarters sweat a confession out of one of them. Upshaw, 
supra, made clear and certain that the police cannot by 
long questioning obtain a confession in order to estab- 
lish probable cause for an arrest. They cannot do that 
by taking a lone suspect and giving him this treatment 
in solitude, and they cannot do it by group seizure and 
then by group treatment squeezing, or compelling, or 
otherwise extracting a confession out of one. But this 
has nothing to do with interrogating various people to 
ascertain the facts about a crime. 

Many strong leaders in the protection of individual 
rights, such as the late Judge Jerome Frank, berate in- 
adequate police investigation. Innocent men go to jail 
or to death, they say, by reason of unthorough, hasty 
police inquiries. Horror stories ensue from deficient, care- 
less investigation. It would be a simple thing for the 
police to charge and arraign every suspect and then wash 
their hands of the whole affair; it would be simple and 
also brutal. Judge Frank, in his book Not Guilty, did 
as other leaders of his type have done; he praised the 
persistence with which police dog a guilty man with ques- 
tions until an innocent suspect is cleared. 

Moreover I think the Supreme Court did not mean that 
the police in the course of an investigation must scrupu- 
lously avoid asking all possible suspects any questions 
lest perchance one of them might readily admit guilt, or 
lest perchance they hit upon a fact—or an inflection— 
which is probable cause for a charge. The police can 
question suspects. In the process of investigation possible 
suspects must be subject to questioning. 

If the police can question either a person they believe 
knows something about a crime or a mere suspect, how 
long and how can they question him? I think both the 
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time of questioning and the mode of questioning are 
factors. Some negatives are plain. We have already seen 
that officers cannot use either a period of questioning or 
a method of questioning designed to or effective for ex- 
tracting a confession. They cannot hold such a person 
without proceeding to the questioning; they cannot throw 
such a person into a cell block as though he were under 
arrest. Now, on the affirmative side, I think the rule of 
the cases ts that the police can question a person not a 
suspect or one who is a mere suspect, so long as the pe- 
riod of detention and the mode of the questioning are 
reasonable under the circumstances for the purpose of 
obtaining information. 

I think the rule of reasonable-for-the-purposes-of-in- 
formation must necessarily be the rule. The police must 
investigate crime. That much is clear; it is one of the 
fundamentals of organized society as contrasted with an- 
archy; it is part of the rule of law. Inquiry reasonable 
for information purposes is no part of intensive inter- 
rogation for the purpose, or with the effect, of extracting 
confessions. 

Whether the questioning is reasonable and proper, or 
whether it is so illegal as to nullify use of its fruits, is 
dependent upon the facts. It takes no astute student of 
police procedure to recognize whether the police are try- 
ing to extract a reluctant confession or whether they are 
reasonably seeking the solution to a crime. 

In his concurring opinion in the Watts case’® Mr. 
Justice Jackson discussed these problems of police in- 
vestigation. 

I think, if the circumstances are that the police are 
investigating a crime and asking available persons rele- 
vant questions, they are performing a proper function. 
They are not required to charge all such persons with 


18 Watts v. Indiana, 338 U.S. 49, 57, 93 L.Ed. 1801, 69 
S.Ct. 13847 (1949). 
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the crime. They need not forthwith take such persons 
before a magistrate. It seems to me such persons are 
not under “arrest”, within the meaning of Rule 5(a), even 
if they are under some sort of compulsion to go to head- 
quarters and answer questions. The Rule cannot mean 
that every person questioned in connection with a crime 
must be arraigned. 

So the sum of it is, as — see it: (1) The police can 
question people about a crime. (2) If and when probable 
cause for arresting such a person appears, he must be ar- 
rested and then arraigned without unnecessary delay. (3) 
If and when it develops that such a person is a material 
witness, there are statutory provisions as to what shall 
be done.’® (4) Absent such developments ((2) and (3) 
above) a person may be questioned in a manner and for 
a period reasonable for the purpose of obtaining infor- 
mation. When a reasonable period for the purpose under 
the circumstances has expired, such a person must be re- 
leased. (5) The police cannot question in a mode or for 
a period which has the effect of extracting a confession 
not otherwise forthcoming. 

We come, then, to the third period of possible police 
inquiry, the period after arraignment. As I read Mallory, 
the Court did not overrule, impinge upon, or even by 
implication cast doubt upon. the decision in Carignan.” 
It did not cite Carignan; the facts and the problem in 
Carignan were different. Carignan was detained by the 
police at 11 am., Friday, September 16, 1949, in connee- 
tion with an assault. He confessed, and around 4 p.m. 
the same day he was arrested and arraigned for the as- 
sault. In the meantime he was questioned about a murder. 
He was questioned all day Saturday—the day following 
his arrest—on that subject, and on Monday morning the 


19 FED. R. CRIM. P. 46(b); D.C. CoDE § 4-144 (1951). 


20 United States v. Carignan, 342 U.S. 36, 96 L.Ed. 48, 72 
S.Ct. 97 (1951). 
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questioning began again. Sometime that day he con- 
fessed to the murder. The Supreme Court held that 
confession admissible against him. Carignan’s deten- 
tion was legal, the Court said, and it concluded: “We 
decline to extend the McNabb fixed rule of exclusion to 
statements to police or wardens concerning other crimes 
while prisoners are legally in detention on criminal 
charges.” Mr. Justice Douglas, with whom Mr. Justice 
Black and Mr. Justice Frankfurter joined, concurred * 
but dissented on the point we are here discussing. How- 
ever, as I read their opinion, it is premised upon the 
proposition that, when arraignment “is a pretense or 
used as the device for breaking the will of the prisoner 
on long, relentless, or repeated questionings, it is abhor- 
rent.” The dissenters said, “We should make illegal 
such a perversion of a ‘legal’ detention.” So it seems to 
me these Justices did not mean they would outlaw all 
questioning after arraignment; they meant they would 
outlaw confessions obtained by long, relentless or re- 
peated questionings after arraignment. 

Rule 5(a) applies to delay before arraignment and to 
such delay only; it has no application either in terms or 
in theory to events after arraignment. So in dealing 
with those events that Rule is out of the picture. McNabb, 
Upshaw and Mallory dealt with the evidentiary rule un- 
der Rule 5(a). But the constitutional rule remains in 
effect after arraignment as well as before it. A coerced 
or involuntary confession cannot be admitted, no matter 
when it is secured. The problem involved in the admis- 
sibility of a confession made after arraignment is a prob- 
lem of coercion, not a problem of mere celay in obtaining 
it. 

The point is made vivid by the second McNabb case.2* 


21 The Court affirmed, on another point, the judgment of 
the Court of Appeals setting aside the conviction. 


#2 McNabb v. United States, 142 F.2d 904 (6th Cir. 1944). 
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After the Supreme Court remanded the McNabb case, evi- 
dence was taken concerning the arraignment. It devel- 
oped that almost all questioning of the suspects, as de- 
scribed in the Supreme Court’s opinion, had taken place 
after, not before, arraignment. The trial court there- 
upon admitted the confessions. The Court of Appeals for 
the Sixth Circuit considered the point and ruled suc- 
cinctly : * 


“Appellants complain that after their commitment 
they were removed from jail for the questionings, in 
violation of Sec. 605 of Title 18 U.S.C.A. The point 
is without merit. Assuming that their removal was 
without authority, it does not follow that it changes 
the circumstances under which the confessions were 
made. See United States v. Mitchell, supra.” 

The Supreme Court denied certiorari** although fully 
aware of the basic controversy in the case, which was 
the admissibility of the confessions, and of its own ruling 
in respect to them. 

The problems with which we are here dealing have 
been the subject of two centuries of discussion and of 
voluminous writings. To attempt to reflect even a small 
fraction of the views on the subject would produce at 
least a small book. Citations to much of the discussion 
can be found in the Symposium published in the North- 
western University Law Review*® about a year ago un- 
der the title Are the Courts Handcuffing the Police?.”* 
The British have dealt with the problem intensively at 
least twice, and several of our states have investigated it. 


23 Td. at 908-909. 


24 323 U.S. 771, 89 L.Ed. 616, 65 S.Ct. 114 (1944). 
2552 Nw. U.L. REv. 2 et seg. (1957). 


26 See also Warner, The Uniform Arrest Act, 28 VA. L. 
REV. 315 (1942); 53 YALE L.J. 758 (1944); Waite, Public 
Policy and the Arrest of Felons, 31 MicH. L. REv. 749 
(1933) ; 42 MicH. L. REv. 147, 679 (1943-44). 


i 
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The Uniform Arrest Act is quite specific on some parts 
of these problems.27_ We are dealing with complex prob- 
lems, known long since and attacked many times; we are 
not facing an innovation of unexplored possibilities. 

The opinion of the Court in Mallory dealt with an un- 
complicated situation, in which, as the Court saw the 
facts, there was an arrest upon ample probable cause, 
then hours of questioning, and an ensuing confession, all 
without warning or arraignment. The opinion was short. 
The Court simply applied to the circumstances of the 
case, as the Court viewed them, the rule and principle 
announced in McNabb and Upshaw. It cited no other 
eases. It announced no new rule. 


II 
The Trilling Cases 


In these consolidated appeals we are reviewing three 
separate trials, which involved four oceasions of alleged 
safecracking. Each of three trial judges, Judges Holtzoff, 
Keech and Matthews, submitted Trilling’s confessions to 
a jury upon instructions to determine whether they were 
voluntary. Thus the problem went to three separate 
juries. None of the judges or jurors thought the con- 
fessions were involuntary; in each case Trilling was con- 
victed. 

My brethren make the mistake of viewing the facts in 
one telescoped, condensed frame—like looking back at 
telephone poles on a railroad track. They see arrest at 
5:30 a.m., jail at 10 p.m., much questioning, ergo all con- 
fessions inadmissible. I think we should view events as 
they occurred. 

At about 2:30 a.m., September 1, 1955, a police detec- 
tive named Trammelle, who was on patrol duty, observed 
a car standing, with the metor off, on a dead-end street 


*7 See, e.g., §§ 1, 2(3), 11. 
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in an unlighted warehouse district. Two men were in 
the ear. Among the warehouses on the street was that 
of Johnson & Wimsatt, a lumber company. In response 
to inquiry by the detective, one of the men got out of 
the car and produced his driver’s permit, ete. The officer 
noted the data. The man was John Trilling. The officer 
did not detain him. 

At the next midnight roll call—which would have been 
12:01 a.m., September 2nd—a message was read about a 
housebreaking at the Johnson & Wimsatt warehouse. 
Detective Trammelle of course recalled the above inci- 
dent. He went to the Identification Bureau. A fingerprint 
had been lifted from a windowpane at the Johnson & 
Wimsatt warehouse. The print matched a fingerprint of 
Trilling already on file. Trammelle went to Trilling’s 
home and arrested him at about 5:30 a.m. 

Trilling was questioned in the car en route to head- 
quarters, and thereafter off and on until 7 a.m., when he 
was put in the cell block. This questioning occupied what 
“may have been an hour in all.” Part of this hour was 
occupied with routine police identification, ete.2* He was 
booked at 7:14 a.m. and returned to the cell block. He 
was not questioned further until shortly after 8 am. He 
made no admissions during this period. 

Detective Trammelle went off duty at 8 am., and a 
Detective Friel, also of the Safe Squad, came on duty. 
Trammelle told Friel that Trilling had been arrested and 
that they had “made” him on fingerprints on a house- 
breaking at the Johnson & Wimsatt Lumber Company.” 

Friel had known Trilling’s family for twenty years. 
He made this fact known to Trilling and told him the 
police had “made” him on fingerprints. Friel testified 
five times as to the length of time he spent questioning 


*8 R. 559, 600, 212, 213. 


9 R. 951, 952, 218, 219, 249, 86, 969, 350, 351, 481, 596, 
161. 
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Trilling before Trilling confessed: “a few minutes” ;*° 
“fifteen or twenty minutes”;*! “wasn’t in [sic] a matter 
of fifteen minutes”.** “* * * after confronting Trilling 
[with certain information], * * * Trilling admitted * * *. 
About 8:20 a.m. or 8:30.”** This confession related to 
the Johnson & Wimsatt case. Friel talked to Trilling 
approximately one-half hour in all. Police roll call was 
at 8:45 a.m. 

On the police books at this time was an unsolved mur- 
der case known as the Aristo murder. It involved an 
attempted safe robbery, and Trilling had worked nearby 
the Aristo plant. So Trilling was a suspect, but a mere 
suspect. Sergeant Friel turned Trilling over to the Homi- 
cide Squad. Sergeant Clatk of that Squad took him for 
tests of blood gm his person. This test began at 9:40 a.m. 
and took approximately fifteen minutes. 

At about ten o’clock ‘Sergeant Clark called Sergeant 
Winter of the Safe Squad and told him, “This man has 
told me about some safe jobs.”** On the Safe Squad 
assignment book were some fifteen unsolved cases in- 
volving safe-cracking. Sergeant Winter, with the book 
before him, went down the list of these cases with Trilling. 
Winter testified :*° 


“Now, I took the book right from her and asked 
him, I said, ‘All right; how about this Leon’s Retail 
Market, at 1131 14th Street, Northwest?’ 

“He said, ‘No’. 

“*How about Air Brakes and Control at 1411 L 

80 R. 952, 157. 
81 R. 960. 
82 R. 956. 
88 R. 349. 
54 R. 662. 
85 R. 227. 
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Street, Southeast?’ That is Case Number 7 on our 
book. 


“He said, ‘Yes’. 
“And here is a pencil check mark that I placed 
beside it at that time.” 
In this manner Winter went through the entire list, Tril- 
ling saying as to some “I did that job” or “Yes” and as 
to others “Not me” or “No”. He admitted eight of the 
listed jobs.* 

Trilling’s statements to Winter started at 10 a.m.” His 
first confession to Winter was made “immediately, or 
within seconds”.** Winter talked to Trilling for about 
thirty or forty minutes, or until about 10:30 a.m.* Then 
Sergeant Clark questioned Trilling about the Aristo mur- 
der for approximately thirty or forty-five minutes.* 

At about eleven o’clock Clark turned the defendant over 
to a Sergeant Deenihan, the Homicide Squad lie detector 
operator,** who gave Trilling a test—at Trilling’s re- 
quest, the officers said,**—solely in connection with the 
Aristo murder.** The test produced “a conclusive read- 
ing” absolving Trilling “of all implication” in the Aristo 
murder.** Deenihan told Trilling he was “exonerated”, 
and Trilling was greatly relieved.* 


36 R. 227-232, 142, 964, 977, 965. 


37 R. 755, 756, 966, 965, 142, 143, 260, 970, 977, 978, 979, 
996. 


38 R. 966. 

8° R. 661. 

40 R. 633, 632, 631, 839. 

1 R. 837, 634, 641. 

2 R. 99, 100, 319, 340. 

48 R. 1202. 

* R. 650, 318, 1206, 1207, 1208. 
46° R. 1205, 1206, 1197. 
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At one p.m. Trilling was returned to Sergeant Winters, 
and the two went to the basement of the Municipal Build- 
ing, where Trilling drank a bottle of milk. They came 
back to the Safe Squad office, and Trilling explained more 
fully his part in four cases in which he had previously 
admitted participation. He also hold Winter that, when 
he had been queried by Sergeant Trammelle in the middle 
of the night near the Johnson & Wimsatt warehouse, he 
and his partner were actually in the midst of their safe- 
eracking and had momentarily returned to their car for 
some tools. Between 2:15 and 2:35 Trilling dictated a 
written confession in the Air Brakes and Control Com- 
pany case,*® one of the cases in which he had already 
identified himself as a participant. As Trilling was dic- 
tating, the manager of Air Brakes and Control Company, 
a Mr. Spindler, arrived at the Safe Squad office *” and 
witnessed the signing of the statement.4% Spindler ques- 
tioned Trilling about the details of the safe-cracking,*® 
and Trilling told him, among other things, that he should 
get a safe with a round door, as they were harder to 
erack.° 

Sometime between 2:45 and 3 p.m. Trilling was taken to 
the Municipal Court for the District of Columbia for 
arraignment proceedings.”’ A complaint was lodged 
against him at 3:14 p.m. He thereupon appeared in 
court, the court, being requested to do so, appointed 
counsel for him, and he waived preliminary hearing. 
Bond was set at $5,000. 


46 R. 264, 669. 

‘TR. 272. 

48 R. 307, 308. 

RR. 272, 273, 39. 

50 R. 40, 260, 261. 

IR. 722, 984, 1005, 1009. 
2 R. 1340. 





CONFESSIONS AND POLICE DETENTION 423 


The court committed Trilling to the custody of the 
United States Marshal, and he left the courthouse in the 
actual custody of two deputy marshals, handcuffed to one 
of them. Authorization to return Trilling to police head- 
quarters for further questioning was given by the United 
States Marshal himself. 

Trilling made another written confession from 4:20 
to 5:30 p.m. in a case not here involved.™ 

Trilling saw his “girl friend” at headquarters for about 
twenty minutes before he, Winter, and the two deputy 
marshals went to Rock Creek Park for the purpose of 
recovering some tools Trilling said had been used in 
accomplishing various safe jobs. Trilling’s co-defendant, 
one George Watts, with two detectives, preceded them. 
Being unable at first to locate the hiding place, Trilling 
said to Watts, “George, didn’t you put them under a 
log?”.°° Watts pointed out the log, and under it were 
found a crowbar (which Trilling said was a “baby” and 
would open anything),*° a hammer, four cotton gloves, and 
a serewdriver. Having concluded the search in Rock 
Creek Park, Trilling directed a search at First and Canal 
Streets for a watch which he had taken from the Air 
Brakes place. The search was unsuccessful at that time, 
but on the following day the watch was found in that 
vicinity. 

Upon returning to headquarters (or possibly just be- 
fore leaving for Rock Creek Park) Trilling accompanied 
Winter to the basement of police headquarters and there 
identified the safe which belonged to Mr. Stephanos Rados, 
proprietor of the Kennedy Food Shop, one of the places 
listed in the robbery assignment book. Mr. Rados himself 


53 R. 1215. 

5¢R. 1008, 1009. 
5° R. 325-326. 
eR. 281, 
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arrived at police headquarters sometime in the late after- 
noon, and Trilling described to him in detail how he had 
cracked the safe. This confession was subsequently, be- 
tween 8:20 p.m. and 8:48 p.m., reduced to writing. 

In the meantime, around 7:30 p.m., Mr. Stanley S. 
Himmelfarb, proprietor of a gas station at 3501 Connec- 
ticut Avenue, scene of another safe-cracking admitted by 
Trilling, arrived at police headquarters, and Trilling 
elaborated upon his earlier written confession. His girl 
friend was in the room with him from 6:30 p.m. until he 
was placed in jail at about 10 p.m. 

At trial Trilling denied confessing to any crime on the 
morning of September 2nd. His testimony as to whether 
he confessed at all before going to court is contradictory, 
as was his testimony on other matters throughout the 
three trials. At first he recalled signing the Air Brakes 
confession “late that night” but subsequently remembered 
signing it before going to court. Actually the confession 
itself, as well as the testimony of Spindler and Winter, 
showed that it was signed at 2:35 p.m. Trilling testified 
in this manner throughout the trials, varying his story 
as he went, apparently according to what he conceived 
to be in his best interests. The record shows him to have 
been most loquacious, joking and boasting as he detailed 
the methods and means he employed in committing eight 
separate crimes, and offering gratuitous tips on the fine 
art of safe-cracking. He identified the safes he had 
cracked and the tools he used. 


IIT 
The Application of Mallory to Trilling 


Study of the Trilling cases falls into the following 
parts: (1) the Johnson & Wimsatt matter; (2) the Aristo 
murder inquiry; (3) the oral statements about the other 
robberies; (4) the written confession in the Air Brakes 
case and the elaboration of the oral confessions; and (5) 
events after arraignment. 


| 
| 
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1. The Johnson & Wimsatt matter. 


The confession to this robbery came as the result of 
a simple statement by an officer who had known Trilling’s 
family. Trilling had been arrested at about five-thirty 
that morning, and there was ample probable cause—the 
fingerprint plus his having been seen by an officer near 
the place of the crime at about the time of the crime— 
for the arrest. He was legally detained under arrest from 
that hour. Detective Trammelle testified at all three of 
the trials about the length of time Trilling was questioned 
by him. His testimony is very clear that the actual time 
of questioning by him was at most an hour. The rest of 
the time until shortly after eight o’clock was occupied 
with police identification routine. This routine—checking 
fingerprints, ete.—was not a delay; it was an essential, 
unoppressive police procedure. Had the prints not 
checked, an important part of the grounds for belief in 
Trilling’s guilt would have disappeared. Friel did not 
question Trilling for any appreciable time before the con- 
fession came. He did not question him intensively at all. 
There was not a shred of evidence that Trilling was held 
during this period in order to extract a confession. This 
is not a case in which the police have purposely held a 
prisoner, knowing that no magistrate would be available 
for some hours. The police waited for Trilling to come 
home and forthwith arrested him. 

There was no prolonged or intensive questioning of 
Trilling about the Johnson & Wimsatt matter. There 
was no “process of inquiry” respecting this matter. The 
record shows that the police were in large measure con- 
tent with their case against Trilling; they had almost 
caught him red-handed, and they had his fingerprint on 
the job. Trammelle’s statement to Friel was not to urge 
him to question Trilling; it was a flat statement of 
finality—they had their man in the Johnson & Wimsatt 


case. No written statement about Johnson & Wimsatt 
was made, 
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My view is clear that failure to arraign before 8:15 in 
the morning after a 5:30 a.m. arrest is not an “unneces- 
sary delay” in the processes of arrest and arraignment. 
We have to take some reasonable cognizance of the facts 
of life at those times of the morning. It is not unreason- 
able to abide normal early morning routines. The police 
tours of duty shift at eight o’clock. Papers have to be 
prepared. Judges and commissioners normally come to 
the office at nine or ten o’clock. The confession did not 
come during an unnecessary delay. 

My view is that the oral statement about Johnson & 
Wimsatt made to Sergeant Friel was not in violation of 
Rule 5(a) or the McNabb or Mallory cases and was 
admissible. 


9. The Aristo Murder. 


Immediately after roll call Clark of the Homicide Squad 
began questioning Trilling about this murder—‘“at that 
time * * * the most important case * * * in Headquar- 
ters”. The killing had occurred in the midst of an at- 
tempt at a safe-cracking similar to the Johnson & Wim- 
satt job. Trilling had worked near the Aristo place— 
next door, he said. So he was a promising suspect, but 
a mere suspect. His hands and clothes were given a labo- 
ratory test for blood stains. He was given a polygraph 
(lie detector) test. The officer testified this was done at 
Trilling’s request—Trilling says not. The examination 
about the murder continued, with a half-hour recess which 
we shall discuss in a moment, until shortly after one 
o’clock. As a result, Trilling was cleared of implication 
in the murder. 

The question is whether the delay in arraignment for 
the Johnson & Wimsatt crime, caused by the inquiry into 
the Aristo murder, either (1) made the Johnson & Wim- 
satt confession nunc pro tunc inadmissible or (2) made 
the ten o’clock confessions to the other robberies inad- 
missible. The Mitchell case, supra, settles the first part 
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of this question in the negative, and so that part requires 
no discussion. 

An affirmative answer to the second part of the question 
can be reached only by holding that the detention for the 
Aristo inquiry was illegal. If Trilling had not been under 
arrest for another offense but was nevertheless a suspect 
in a murder, the inquiry unquestionably would have been 
legal and proper. It had not the remotest connection with 
unjust inquisitorial methods, either in time taken or in 
manner pursued. It was not long. No evidence of per- 
sistent or harsh questioning appears. No evidence of 
untoward treatment appears. The man was cleared by 
the inquiry. He had a right to be asked about an of- 
fense of which he was suspected but was in fact not guilty. 
Clearly the manner and length of time of the questioning 
were reasonable under the circumstances. Surely the 
police can by reasonable inquiry clear a man of suspicion 
which lies upon him. 

Does a different rule apply when the questioning occurs 
during a delay in arraignment for another offense? I 
think not. The Aristo murder and the Johnson & Wim- 
satt safe-cracking were separate affairs. The inquiry 
about Aristo caused the delay. The inquiry did not 
eoncern the offense for which Trilling was due to be 
arraigned. Trilling was not questioned during this delay 
concerning an offense for which there was probable cause 
for a charge. The problem is different from the problem 
where arraignment is delayed to permit an inquiry into 
the offense for which the accused has been arrested and 
is due to be arraigned. 

I think the fact that the suspect was already legally 
under arrest is not in and of itself determinative of the 
issue of the propriety of the inquiry. To state it another 
way, the mere fact that the suspect is under arrest for 
another offense does not make the inquiry unreasonable 
or illegal. The fact of prior arrest is a circumstance 
which should be considered with all the other cireum- 
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stances in determining whether the inquiry is reasonable, 
unoppressive, and therefore proper and legal. I think the 
same rule applies whether the suspect is or is not under 
valid arrest; that is, that the police can question a sus- 
pect already under arrest for another offense, if the 
questioning under that and all the other circumstances 
is reasonable in mode and time. 

The officers involved testified specifically and repeatedly 
that no threats of an Aristo murder rap were used to 
extract any confession, either of Johnson & Wimsatt or 
of any other robbery. Trilling denied that he made any 
of the confessions before arraignment, and he also as- 
serted that threats were used. Thirty-nine people—three 
district judges and thirty-six jurors—heard Trilling tes- 
tify and also heard the officers testify; not one of them 
believed Trilling. The Supreme Court admonished us in 
Mitchell that in such a situation we should accept the 
version of the facts as believed by the jury. At any rate 
I do so. 

I have already explained in some detail my view that 
the term “unnecessary delay” in Rule 5(a) has a mean- 
ing of factual substance and is not a mere prescription 
of a minimum of minutes. 

Upon the whole of the circumstances it seems clear to 
me that the inquiry of Trilling about the Aristo murder 
was reasonable in all respects, a proper police action, 
even considering the circumstance that Trilling was then 
under valid arrest for the Johnson & Wimsatt offense. 
I think the delay in the arraignment for the Johnson & 
Wimsatt affair due to the questioning in the Aristo mur- 
der was not an “unnecessary” delay within the meaning 
of the Rule or the cases. I think the delay was not an 
illegal detention. It did not nullify the prior confession 
or the confessions in the other robbery cases given dur- 
ing its course. 


57 Supra, 322 U.S. at 69 n. 2. 
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3. Oral confessions to the other robberies. 


While Clark was questioning Trilling about the murder 
the subject of other robberies was broached. Clark, being 
of the Homicide Squad, called Winter of the Safe Squad. 
The assignment book listed fifteen unsolved safe-cracking 
cases between January 1 and September 1, 1955. Many 
of them were of the same general nature as the Johnson 
& Wimsatt offense and occurred in the same general area 
along the railroad tracks. So Trilling was a suspect, 
but a mere suspect. Winter sent for the book and went 
down the list with Trilling and asked him one question 
about each case. He denied seven and was never charged 
with those offenses. He admitted eight and was charged 
with three of them. So the inquiry in part cleared him 
of suspicion and in part resulted in confessions. 

The question is: Could the police ask Trilling just one 
question about each of these crimes? They did not sub- 
ject him to a process of inquiry designed to extract a 
confession. Could they ask him about them as they did? 

What was the duty of the police? In the interests of 
others who might be unjustly suspected or charged with 
these crimes, and in the public interest in the detection 
of crime, it was the duty of the police to do precisely 
what they did. The procedure they followed was proper 
and commendable police action. 

I have already indicated in the discussion of the Aristo 
matter that I am of opinion the delay in the arraignment 
for the Johnson & Wimsatt affair, being due to the Aristo 
inquiry, was not illegal. These oral confessions came 
during a recess in the Aristo inquiry and were not made 
during a period of illegal detention. 

My position here is amply supported by the opinion 
of the Court of Appeals for the Second Cireuit in the 
Leviton case, supra, and by numerous writers in the field. 
No case that I have read holds to the contrary. I also 
have the support of every fighter for careful police 
methods, every foe of arbitrary police action which ar- 
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raigns mere suspects and lets them fight their way out 
of the net. I repeat that I refuse to agree that the 
Supreme Court has forbidden the police to investigate 
crime by methods of inquiry reasonable in mode and 
time. Certainly Mallory did not do so. The oral con- 
fessions here involved were properly admitted in evidence. 


4. The written confession on the Air Brakes safe-crackiny 
and the elaboration of the oral confessions. 


At about one o’clock Trilling was returned to Sergeant 
Winter, who took him downstairs in the Municipal Build- 
ing to a snack bar, where Trilling had a bottle of milk 
and a chocolate bar. Thereafter Winter began to ques- 
tion him about the crime at the Air Brakes Control place 
and about three other offenses. Trilling described the 
events in detail. As to Air Brakes, for example, he told 
who was with him, how they broke in, where the safe 
was, what sort of safe it was, what tools they used, how 
much money they got, how they divided it, and how they 
went home. Trilling then dictated a statement, and Win- 
ter typed it. It was signed at 2:35 pm. The forepart 
of the statement was Trilling’s agreement that he under- 
stood the statement could be used against him. While he 
was making these statements (the precise time is not 
fixed) Mr. Spindler, manager of Air Brakes, was brought 
in, heard the statements, asked some questions, was ad- 
vised by Trilling what sort of safe is crack-proof, and 
signed the written statement as a witness. This written 
confession was a detailed confirmation of the oral con- 
fession given at 10 a.m. 

One view of the admissibility of this document and of 
these oral elaborations is that they were given during an 
unnecessary delay in the arraignment for the Johnson & 


58 At one point Trilling denied signing any statement be- 


fore being taken to court, and he persistently denied making 
any oral statements whatever. 
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Wimsatt offense and are therefore inadmissible. That 
conclusion might be based upon the view that the whole 
period from 8 a.m. to the writing at 2:35 p.m. was an 
unnecessary delay in arraignment. Or it might be based 
on the view that in any event the delay after one o’clock 
was unnecessary. The problem is not as free of diffi- 
culty as, in my view, are the other points in the case. 

The statements made from 1:00 to 2:35 pm. differ 
from the earlier oral confessions, in that they were given 
after probable cause existed for arrest and arraignment 
for these very offenses, and in that they were in response 
to more than one question. My own view, as I have ex- 
plained, is that the failure to arraign before one o’clock 
was not due to unnecessary delay. My further view is 
that the delay until 2:35 was not so prolonged, or for 
such purpose, or so utilized, as to be prohibited as “un- 
necessary”. The police obviously had three things in 
mind. They wanted the best evidence possible of the 
confessions freely made, and they wanted corroboration 
of those earlier confessions. They also wished to locate 
the stolen property—money, tools, a watch, a lighter, and 
a pen taken from Air Brakes, and money and a safe 
from the Himmelfarb gas station. They were not seek- 
ing confessions—they already had the confessions—they 
were seeking confirmation and detail. To hold these 
statements inadmissible is to hold that the police, having 
a quick, short, blanket admission of a crime, (1) cannot 
reduce the admission to writing and (2) cannot inquire 
for details. I do not agree to that conclusion. 

I think the Supreme Court did not intend to forbid 
the reduction to writing of an oral confession freely given. 
And, if it did not mean to forbid the writing, it must 
have meant to permit the time required for the writing. 

Spontaneous and voluntary confession to nine distinct 
crimes is, I would think, somewhat unusual. It was only 
common sense to try to ascertain whether Trilling really 
knew the details. That he did know them was immedi- 
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ately evident; he discussed them to the point of garrulity. 
The information thus obtained served to advise the com- 
plaining witnesses of the disposition of their property. 

The delay was short—not more than an hour after the 
lunch episode. The period was occupied in part by dis- 
cussion between Trilling and a citizen: whose safe had been 
cracked. Recognizing fully that Trilling could have been 
arraigned at one o’clock, I still think this sort of pro- 
ceeding is not the “unnecessary delay” forbidden by the 
Rule. I realize that the Supreme Court has said the 
Rule allows the police little leeway. But it seems to me 
an hour’s time, while an oral confession given in re- 
sponse to a single question was reduced to writing and 
signed, is so minute a period as to be within any rea- 
sonable leeway. If this had been a prolonged period, or 
if the questioning had been intensive or oppressive or the 
treatment harsh, we would have a different problem. I 
get back to my basic premise, derived from the Supreme 
Court’s opinion in Mallory, that the duty enjoined upon 
arresting officers does not call for mechanical or auto- 
matic obedience; the delay must not be of a nature to 
give opportunity for the extraction of a confession; and 
the circumstances of the case—not a flat time rule—are 
determinative of the question whether the arraignment 
was without unnecessary delay. 


5. Events after arraignment. 


Rule 5(a), McNabb and Mallory do not apply to con- 
fessions made after arraignment while an accused is in 
the custody of United States marshals. The Constitution, 
of course, applies after arraignment as well as before it. 
In holding inadmissible all statements made after arraign- 
ment, my brethren must be either (1) holding the con- 
fessions involuntary in the constitutional sense or (2) 
writing a new rule. 

There is no evidence to support a conclusion that 
Trilling’s admissions after arraignment were other than 
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voluntary. As I have pointed out, three juries considered 
the problem, and there was no dissent from any one of 
thirty-six jurors. I say there is no basis whatever for 
this court to hold these admissions involuntary. I have 
related the facts in detail. I shall not repeat them here, 
but they should be re-read at this point. 

It is possible for this court to make a new rule of 
evidence for this jurisdiction. We could rule that all 
admissions, voluntary or involuntary, made after arraign- 
ment are inadmissible. But I submit that such a rule, 
if made, should be prospective only. And I submit fur- 
ther that such a rule would be at variance with the whole 
theory of the importance of arraignment, of warning, of 
counsel, and of the custody of the accused in the judicial 
branch of government. Some new theory would have to 
be devised to support ‘such a new rule. None is suggested. 
In rejecting the admissions made after arraignment, my 
brethren do not make clear the basis of their action. They 
do not say whether they are applying the constitutional 
prohibition against coerced confessions or are writing a 
new rule munc pro tune. 

Trilling was arraigned in open court before a judge 
of the Municipal Court for the District of Columbia. 
These judges are appointed by the President of the 
United States upon the recommendation of the Attorney 
General, with the advice and consent of the Senate. A 
lawyer was appointed for Trilling. He talked to the 
lawyer. He was committed to the custody of two deputy 
United States marshals. These officers are subordinates 
in the Department of Justice, under the supervision of 
the Attorney General, into whose custody federal courts 
usually commit convicted prisoners. When courts speak 
of custody of the judicial branch they mean the custody 
of the Attorney General. The judiciary does not operate 
any penitentiaries. After arraignment Trilling was at 
all times in the custody of the two marshals, i.e., in the 
custody of the judiciary. 
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The point is disposed of by Carignan and by the second 
McNabb ease. No further discussion of those cases is 
necessary. My position on the point is also supported 
by the whole thrust and theory of the cases from McNabb 
to Mallory. Those cases rest upon the function of ar- 
raignment. Arraignment took place in the cases at bar. 
It is not disputed that (1) Trilling was brought before 
a judge in open court on a complaint for house-breaking ; 
(2) a lawyer was appointed for him; (3) he was com- 
mitted to the District Jail upon failure to supply a $5,000 
bail bond; and (4) he was thereupon committed to the 
custody of two United States marshals, who never let him 
out of their presence until he was jailed. 

My position is that admissions made by Trilling after 
arraignment are admissible unless shown to have been 
involuntary in the constitutional sense. 


Conclusion 


These cases, as now here in this court, do not present 
any question of involuntary confessions, on account of 
oppressive questioning or for any other reason. No evi- 
dence, except Trilling’s, to that effect appeared in the 
record; the question of voluntariness was put to three 
separate juries by three separate district judges, and not 
one of these thirty-nine people believed Trilling. The 
cases present in one package the following questions: 


1. If the police arrest upon ample probable cause at 
5:30 a.m., is a delay in arraignment until 8:30 a.m. the 
same morning an unnecessary delay within the meaning 
of Rule 5(a)? 

2. May the police, having a person under arrest for 
one offense, question him about another offense as to 
which he is a suspect, thereby clearing him of the latter 
offense, without violating Rule 5(a) ? 

3. May the police, having a person under arrest for 
one offense, ask him one question each about other of- 
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fenses as to which he is a suspect, without violating 
Rule 5(a)? 

4. May the police, having several short, oral, unex- 
plained admissions to several offenses, delay arraignment 
for a short period for the purpose of inquiring into 
details and reducing one confession to writing, without 
violating Rule 5(a)? 

5. May the police question an accused after he has 
been arraigned and is in the custody—actually and physi- 
cally—of United States marshals? 

To my mind it is simply unrealistic and unsupportable 
to say that during this day of intense activity, involving 
many different matters, the police delayed unnecessarily 
at any point. To generalize, as I think my brethren do, 
putting a decision upon a single telescopic statement that 
Trilling was questioned off and on all day from 5:30 am. 
to 10 p.m., is, to my mind, to ignore what actually took 
place, ignore the speed with which the police went about 
their work, ignore the complex of offenses involved, and 
lay an erroneous premise for an erroneous conclusion. 

I have written at undue length in this dissent, but I 
firmly believe that no decision of the Supreme Court sup- 
ports the judgment reached by my brethren, and that the 
outlawing of the conduct of the police in this case and 
the processes here followed by them will unjustifiably and 
materially impede the enforcement of the criminal law in 
this jurisdiction. A realistic appraisal of the cireum- 
stances is what all the cases in the Supreme Court, from 
McNabb to Mallory, require. There is no automatic solu- 
tion to these problems. 

I agree with District Judges Keech, Holtzoff and Mat- 
thews in their several but similar views of these cases. 
I would affirm their judgments. 





I am impelled to comment on one or two of my dif- 
ferences with my brother Bazelon. In the first place, in 
crucial phases of the story he adopts the version given 
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by Trilling. I see no justification for us, who neither saw 
nor heard the witnesses, to reject the view unanimously 
held by so large a number of hearer-viewers. 

In the second place, without any evidence except Tril- 
ling’s, my brother denounces a proceeding in the Munici- 
pal Court. He says Trilling’s account is “uncontradicted” 
by evidence. So it was; but it was wholly uncorroborated, 
and it absolutely impeached the validity of a judicial pro- 
ceeding in open court and the conduct of the presiding 
judge. With all deference I think the acceptance of 
Trilling’s sweeping denials of all process, without one 
other particle of proof, is untenable. My brother brings 
to his support by a passing reference a report of a com- 
mittee of the local bar association. But we do not know 
whether the committee held hearings, or upon what ma- 
terial it based its views, or how many members partici- 
pated. We are advised that as a report it has no stand- 
ing, not having been examined by the directors of the 
association as the rules of that organization require. 
Moreover we are given to understand that the Municipal 
Court has prepared a reply but in deference to the rules 
has not made it public. We ought not impugn the integ- 
rity and capacity of twelve judges on so slim a showing. 

My brother reflects upon the capacity of the lawyer 
appointed by the Municipal Court to represent Trilling 
upon arraignment. He does so in part upon Trilling’s 
allegations. Of course Trilling, having been convicted, 
asserts the incompetence of his counsel, but we do not 
customarily accept these unsupported assertions. Pres- 
ent counsel informs us that efforts to locate Trilling’s 
lawyer have been unavailing, and the Government does 
not challenge that statement. The record shows the at- 
torney’s name, with an “i” left out of the spelling. He 
was admitted to the bar of this court in 1930 and has 
since been a member in good standing. The records on 
file in the District Court respecting his admission to the 
bar show he was born in Washington, D. C., went to 
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Central High School, took his A.B. at George Washington 
University and his law degree from the same University. 
Municipal Court records show that out of 3,500 registered 
attorneys in that court he was the forty-ninth to register 
when the registry opened in 1951. His name and tele- 
phone number appear in the telephone book. I think we 
ought not refer slightingly to a member of our bar for 
some twenty-eight years upon so slim a basis as the 
statement of present counsel and the Government’s ac- 
quiescence, obviously made without inquiry. 


(@ Reeve 2 


United States Court of Appealas = 
FOR THE DISTRICT OF COLUMBIA CIRCUIT Ves As’ 
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Appellant, 
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Gaited States of America, 


Befere: Beselen, Cirevit Judge. 


The Clerk is hereby ordered and directed te make the following 
change in my concurring opinion filed épril 17, 1958, in the above- 
entitled cases. 

Delete footacte 26 on page 37 and insert the following ia 
liew theresf: 
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ExuiBit 14()) 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 





No. 13,956 
James §. GILLIAM, APPELLANT, 
v. 


Unirep States or AMERICA, APPELLEE. 


Appeal from the United States District Court 
for the District of Columbia 


Decided April 24, 1958 


Mr. George B. Mickum, III (appointed by this Court), 
for appellant. 


Mr. Fred L. McIntyre, Assistant United States At- | 
torney, with whom Messrs. Oliver Gasch, United States | 
Attorney, Lewis Carroll and Victor Caputy, Assistant ! 
United States Attorneys, were on the brief, for appellee. 





Before Epcrerton, Chief Judge, and Pretryman and 
Wasuineoton, Circuit Judges. 





Per Curtam: Appellant was convicted of robbery. D. C. 
Cope § 22-2901 (1951). On appeal, his principal conten- 
tion is that his oral admissions to the police should have 
been excluded as evidence, under Mallory v. United States, 
354 U.S. 449 (1957), and the cases which preceded it. But 


no objection was raised at the trial. Nor is there present 
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here any suggestion of coercion, or any factor which 
might make it appropriate to reach the question of ad- 
missibility despite the absence of objection. See Lawson 
v. United States, U.S.App.D.C. , 248 F.2d 654 
(1957), cert. denied, 355 U.S. 963 (1958); cf. Perry v. 
United States, U.S.App.D.C. ——, F.2d 
(1957); Blackshear v. United States, —— U.S.App.D.C. 
—, —— F.2d (1958). 




















Affirmed. 
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Exuisit 14 (k) 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,305 
Cuar.es S. Porter, APPELLANT 
v. 


Unrtep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


Decided June 26, 1958 


Mr. James R. Scullen (appointed by this Court) for 
appellant. 


Mr. John W. Kern, III, Assistant United States Attor- 
ney, with whom Messrs. Oliver Gasch, United States At- 
torney, and Carl W. Belcher, Assistant United States At- 
torney, were on the brief, for appellee. 


Before: Reed, Associate Justice of the Supreme Court, 
retired,* and Bazelon and Burger, Circuit Judges. 


Reep, Associate Justice, sitting by designation: A 
welter of incidents tinged with liquor and sex resulted 
in a man’s death. The appellant was convicted of 
manslaughter and sentenced to three to ten years im- 


* Sitting by designation pursuant to the provisions of Sec. 
294(a), Title 28, U. S. Code. 
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prisonment. The same court-appointed counsel repre- 
sented the accused at the trial and in this Court. After 
denial by the trial court of a motion to proceed on appeal 
in forma pauperis, this Court allowed such appeal. 

The appellant’s sole ground for reversal is admission 
of a “second confession,” so denominated by appellant, 
though it might more accurately be called a statement of 
events preceding the death. Objection was duly made on 
the ground that the statement was taken during detention 
by police in violation of Rule 5(a) and (b) of the Federal 
Rules of Criminal Procedure.’ 

We understand that the rulings and decisions of the 
Supreme Court on the admissibility in criminal trials of 
statements or confessions of the defendant after arrest 
and before commitment proceedings are to be applied 
with the following considerations in mind. 

Such cases call for inquiry as to whether Rule 5(a) 
has been violated. If it has, the admission of such state- 


118 U.S.C.: 


“Rule 5. Proceedings before the Commissioner 

“(a) Appearance before the Commisioner. An officer mak- 
ing an arrest under a warrant issued upon a complaint or 
any person making an arrest without a warrant shall take 
the arrested person without unnecessary delay before the 
nearest available commissioner or before any other nearby 
officer empowered to commit persons charged with offenses 
against the laws of the United States. When a person ar- 
rested without a warrant is brought before a commissioner 
or other officer, a complaint shall be filed forthwith. 

“(b) Statement by the Commissioner. The commissioner 
shall inform the defendant of the complaint against him, of 
his right to retain counsel and of his right to have a pre- 
liminary examination. He shall also inform the defendant 
that he is not required to make a statement and that any 
statement made by him may be used against him. The com- 
missioner shall allow the defendant reasonable time and op- 
portunity to consult counsel and shall admit the defendant 
to bail as provided in these rules.” 
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ment, over defendant’s objection, and if it is material, is 
an error that requires reversal. 

The significant words are “shall take the arrested per- 
son without unnecessary delay before the nearest avail- 
able commissioner” or other properly empowered officer. 
That phrase, “‘without unnecessary delay,’ is a compen- 
dious restatement, without substantive change,” of the 
various former statutory requirements for prompt pres- 
entation of an arrested prisoner before an authorized 
magistrate.2 The phrase appeared in the Preliminary 
Draft of the Advisory Committee on Rules of Criminal 
Procedure (1943), p. 11, issued after McNabb v. United 
States, 318 U. S. 332, and was employed in lieu of the 
words “immediately” and “promptly,” referred to in that 
case, p. 342. 

The Preliminary Draft included a subsection (b).* This 
was dropped later. The Advisory Committee and the Su- 
preme Court, at the time of their adoption of the Rules, 
were familiar with the former commentary, p. 266, of the 
American Law Institute on its proposed Code of Crimi- 
nal Procedure (1930), section 39 concerning preliminary 
examination.* That commentary called attention to Scotch 
practice. The draftsmen of Rule 5 and the Supreme Court 
did not accept the suggestion of the “simplest, elearest, 
and apparently the most effective” rule against police 


2? Mallory v. United States, 354 U. S. 449, 452; Notes to 
the Rules of Criminal Precedure for the District Courts of 
the United States, Advisory Committee on Rules of Criminal 
Procedure, March 1945 (GPO), p. 4. 


’“(b) Exclusion of Statement Secured in Violation of 
Rule. No statement made by a defendant in response to in- 
terrogation by an officer or agent of the government shall be 
admissible in evidence against him if the interrogation oc- 
curs while the defendant is held in custody in violation of 
this rule.” 


* Preliminary Draft, supra, p. 14. 
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interrogation. “In Scotland, ‘Interrogations of arrested 
persons by the police are forbidden ...’” Preliminary 
Draft, supra, p. 14. Use of statements, too, received under 
such circumstances, could have been forbidden. They 
were not... 

Instead, the Supreme Court pointed out in the McNabb 
case, supra, p. 344, that the police must act “with reason- 
able promptness”; on page 346, “[t]he mere fact that a 
confession was made while in the custody of the police 
does not render it inadmissible.” Cf. United States v. 
Carignan, 342 U. S. 36. In United States v. Mitchell, 322 
U. S. 65, although the defendant was eventually illegally 
detained following prompt confession after arrest, the 
prosecution’s introduction of his statement in evidence 
was approved. Thus the holding was that later “illegal 
detention did not render inadmissible his prior confes- 
sions.” *® Confession or statements to police, after arrest 
and during illegal detention, not in the presence of a com- 
missioner or other official authorized to hold hearings and 
advise the prisoner of his rights, are inadmissible.* 

Illegal detention under the Federal Rules occurs when 
there is “unnecessary delay” in the preliminary hearing 
preceding the statement. The statement is then inadmis- 
sible whether it is voluntary or involuntary in the com- 
mon law or due process sense.’ In England, prisoners’ 
statements to officers are admissible although made after 
arrest, if proper caution as to their rights has been given 
by the officer.2 The judge, however, may admit the state- 


5 Upshaw v. United States, 335 U. S. 410, 418. 


®*Upshaw v. United States, supra, at 413; Mallory v. 
United States, 354 U. S. 449, 453; cf. Stein v. New York, 346 
U. S. 156, 187. 


7 Cf. McNabb v. United States, supra, at 339. 


® Archbold’s Criminal Pleadings, Evidence and Practice 
(33d ed.) 414. 
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ment even if taken contrary to the Judges Rules, if he 
concludes it would be fair to do so. In Canada, a pre- 
liminary caution as to his rights is required before state- 
ments after arrest are allowed in evidence.’® Australia 
applies the English Judges Rules as England does. It 
was said in R. v. Jeffries, (1947) 47 S.R. (N.S.W.) 284, 
at pp. 313-314: 


“The obligation resting upon police officers is to put 
all questions fairly and to refrain from anything in 
the nature of a threat or any attempt to extort an 
admission. But it is in the interests of the community 
that all crimes should be fully investigated with the 
object of bringing malefactors to justice and such in- 
vestigations must not be unduly hampered... . 
Upon the particular circumstances of each case de- 
pends the answer to the question as to the admissibil- 
ity of such evidence.” Cf. 30 Australian L. J. 60. 


The statutory direction to “produce a prisoner before 
a magistrate without unnecessary delay” is not a measure 
as definitive as the standard yard. It did have a back- 
ground of interpretation, however, when it appeared in 
the Rules." “Without unnecessary delay” had been used 
in New York at least since 1887, Code of Criminal Pro- 
cedure § 165, and in Illinois since 1874, Smith-Hurd Crim- 
inal Code § 660. Disregard of the duty of arraignment, 
it was held in People v. Mummiani, 258 N.Y. 394, 396, 


®* Cf. Haydon Wattam, 36 Crim. App. Rep. (1952) 72. 
10 Gach v. King, 79 Canadian Crim. Cases 221, 225. 


11 See Notes to the Rules of Criminal Procedure, supra, 
p. 4; Second Preliminary Draft of the Advisory Committee 
on Rules of Criminal Procedure, February 1944 (GPO); 
Janus v. United States, 38 F. 2d 431, 437, had held the foi- 
lowing instruction correct in a false imprisonment suit: 
* . in such determination, you should consider the acces- 
sibility of a Commissioner; whether or not and when he was 
available for the purpose, his distance from the place, the 
safety with which the person arrested might be taken before 
him, and all other facts and circumstances then existing.” 





; 
| 
| 
| 





ES TN RENE UI 


CONFESSIONS AND POLICE DETENTION 445 


“does not avail, however, without more to invalidate an 
intermediate confession.” People v. Alex, 265 N.Y. 192, 
194. Of course, evidence of illegal detention is admissible 
on the question of coercion. People v. Elmore, 277 N.Y. 
397. Thus they differ from the federal rule. 

Both New York and Illinois recognize that the rule for 
production “without unnecessary delay” is during the 
ordinary professional hours of commissioners and judges. 


“Furthermore, his detention was not unlawful, for 
section 7 of division 6 of the Criminal Code (Ill. Rev. 
Stat. 1947, chap. 38, par. 660) does not require that 
courts of committing magistrates shall be open on 
Saturday night, Sunday, and Sunday night in order 
to enable peace officers to bring an arrested person 
before one for arraignment when, during all that 
time, the crime committed has not been fully solved in 
respect to the identity of other participants, and the 
arrested person’s connection therewith is still under 
investigation.” ™ 
This is the view of the Supreme Court, Mallory v. United 
States, 354 U.S. at 453. Police detention was willful dis- 
obedience of law “when a committing magistrate was read- 
ily accessible.” 

We turn now to the application to this case of these 
rulings. The people and courts of this Nation are one 
in their desire to support police efforts to detect and 
punish crime, and equally concerned with assuring a de- 
fendant of a fair and just trial. The value in enforce- 
ment of careful interrogation of suspects is recognized 
and encouraged until such time as a suspect is taken into 
eustody. The danger of alarm to accomplices or flight 


12The People v. Kelly, 404 Ill. 281, 288-289. See City of 


Buffalo v. Neubeck, 204 N.Y.Supp. 737, 739. Cf. People v. 
Lovello, 1 N.Y. 2d 486. See Uniform Arrest Act, 28 Va. L. 
Rev. 315, 339. Adoption of wording of a statute from an- 
other jurisdiction carries with it generally previous judicial 
decisions. Cf. Yates v. United States, 354 U. S. 298, 309. 
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by suspects before arrest. complicates such preliminary 
investigations. On arrest the prisoner must be taken be- 
fore any reasonably accessible magistrate without unnec- 
sary delay. But until there is such an opportunity to 
reach such an official, the Supreme Court has not held 
reasonable questioning without more of prisoners must 
cease. Each case depends upon its own facts as to what 
is or is not unnecessary delay. 

The significant testimony concerning the investigation 
and trial of this homicide is this. After a fist fight with 
decedent, around 1:30 P.M., Tuesday, July 31, 1956, in 
appellant’s apartment, over decedent’s association with 
appellant’s wife, both decedent and appellant being “half 
drunk,” appellant forcibly ejected decedent from the room, 
down a short flight of cement steps, with a final shove 
through the door onto the sidewalk. There decedent fell 
upon the tree strip between the walk and the highway. 
An abrasion was on his skull near the ear when decedent 
was picked up by the police, on a call from the apartment. 
He was locked up at No. 11 Precinct at 2:55 P.M., Tues- 
day, as intoxicated. 

It developed that the head injury was more serious 
than the police realized at first. He was taken by them 
to D. C. General Hospital and admitted at 7:25 P.M. 
An emergency operation on the brain followed and he 
died Wednesday morning at 9:55 o’clock. 

Meanwhile, word having reached the precinct of the 
seriousness of the injury, appellant was arrested Tuesday 
night about 10:30 at his mother’s home by Detective Rein- 

-hardt, charged with assault with a dangerous weapon, 
to-wit a trained fist, and made a statement to the same 
officer, when alone with him, in the Detective Office. 
Transcription was finished at 11:15 P.M. that day. It 
appears below.” Next morning, Wednesday, about 9 A.M., 


18“Metropolitan Police Department, Washington, D. C., 
date 7-31-56, 11:15 p.m., Detective Office, 11th Precinct, Re: 
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Detective Wallace of the Homicide Squad on hospital as- 
signment in a routine check, having heard of the nature 
of the injury but not the death, was told by the prisoner 
verbally the same facts as were in his earlier statement.” 


Charles Stanislas Porter, you are requested to make a state- 
ment of the facts in this case to the best of your knowledge. 

“However, you are advised that you are not compelled to 
make a statement or not promised anything for making one 
and do so at your own free will. If necessary, the statement 
you make will be used against you in court. 

“Having been so advised, are you willing to make a state- 
ment? 

bnent wee 


“Statement: About 2:45 p.m., Tuesday, July 31, 1956, I 
went to my apartment located at 1107 Trenton Place South- 
east, apartment 2-C. The door was unlocked. I entered and 
saw my wife, 48 years, in company with an unknown white 
man whom I learned later to be Bertram Bowers. 

“TI said, ‘So this is the man you have been out with all 
night.’ 

“My wife started smacking me. I smacked her and hit 
Bowers. I had been drinking and don’t remember where I 
hit him. I hit him about three times, using my fist. 

“I caught hold of Bowers by the belt and dragged him 
from my apartment to the front sidewalk and left him lying 
there. 

“T went back and asked my stepdaughter for my clothes. 

“IT then left and went to 3026 Riggs Road, Southeast, 
Apartment 3. This is my mother’s home. This is where I 
was later arrested.” 

Signed “Charles Porter.” Witness “Frank Reinhardt.” 
Transcript of Record, pp. 38-40. 


14“Q. What was said at that time? 

“A. I asked him why he had been arrested, only he had 
had a fit, this fellow Bowers, that he had come home and 
found him with his wife and he grabbed hold of him and 
hit him with his fist and knocked him down and dragged 


him down the steps and threw him out.” Transcript of Rec- 
ord, 47. 
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A little later that morning the prisoner was taken to 
the United States Branch of the Police Court for his 
appearance under Rule 5, Fed. Rules Crim. Proc., on the 
charge of assault. While awaiting appearance, between 
10 and 10:30 A.M., it was learned for the first time of the 
death of the injured man at 9:55 A.M. Judge Howard 
then told the officer “that the case should be taken to the 
Homicide Squad.” This was done by the United States 
Marshal. We find nothing in the record to support the 
statement of appellant’s brief that “he was standing be- 
fore the arraigning judge” when the Court was advised 
of the death of the injured man. He may have been in 
the room or a cell awaiting his turn. His exact location 
seems unimportant. No appearance was made before the 
magistrate at that time and nothing appears in the record 
that the prisoner was advised of his right to counsel. No 
witness queried by the defense had heard such advice 
given. 

Neither does the record show specifically the reason 
for the judge’s direction to return the prisoner to the 
precinct. It may be normal practice to defer appearance 
on minor charges until an arrest on homicide or other 
more serious charges that may have developed has been 
made. At any rate the prisoner was returned to No. 1 
precinct “not later” than eleven o’clock. At 12:45 P.M. 
the taking of his statement on the homicide started in 
the offices of the Homicide Squad before Reinhardt, a 
precinct detective, two detective sergeants, and a civilian 
clerk. The questioner, Sergeant Clarke, first read: 


“Charles Stanislas Porter, you are being held on 
account of the death of Bertram Bowers, white, who 
was pronounced dead August 1, 1956, this death 
being caused by his being beaten while in premises 
1107 Trenton Place, Southeast, Apartment 2-C, about 
2:45 p.m., July 31, 1956. 

“I now ask you if you want to make a complete 
statement telling what knowledge you have of this 
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beating so it can be taken down in typewritten form. 
“Before making such statement I advise you that 
your statement must be made freely and voluntarily 
and also your statement will be used against you in 
court at your trial if it becomes necessary. 
“After hearing what I have just said to you, do 
you want to make a complete statement? 
“Answer by Charles Stanislas Porter: Yes, sir.” 
Transcript of Record, 61-62. 
Thereafter appellant amplified the same facts set out in 
the first statement quoted above. The only pertinent new 
information or incident in the second statement of which 
appellant does or could complain is this single question 
and answer: 


“Question: Have you ever had any experience as a 
boxer? 


“Answer: When I was about 14 years old I used 
to train with the boys club but I never had an actual 
fight in the ring.” Transcript of Record, 68. 

Nothing further appears as to any pugilistic experience. 
The statement was finished at 1:44 P.M. The appellant 
was taken before the committing magistrate that day at 
3:30 P.M. Nothing appears in the record as to whether 
an appearance could have been arranged during the 
interim. 

First. Under these circumstances, was the admission in 
evidence of either the first or the second statement or 
confession or admission an error, requiring reversal? Or, 
stated differently, was the production of the prisoner for 
preliminary appearance “without unnecessary delay?” 

This Court has recently decided two cases that bear 
upon the problems in this case—Metoyer v. United 
States, decided November 13, 1957 U.S.App.D.C. 
—-, 250 F.2d 30, and Trilling v. United States, decided 
April 17, 1958. The Metoyer case involved an arrest 
at noon and a detention in Maryland of a suspect in 
a District of Columbia crime for an hour before the 
arrival of the District police. Thereupon he promptly ad- 
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mitted certain facts to these police. It was reduced to 
writing before the District warrant arrived, after which, 
at 3:30 P.M., he was first taken before a judge, advised 
of his rights, and extradited. This Court held the confes- 
sion admissible over a dissent on the ground there was 
“no excuse” for the delay under the Mallory case. This 
Court said: 


“If police are compelled to arraign all potential 
suspects before questioning any of them we shall have 
used the artificial niceties and superficial technicali- 
ties concerning our liberties to reduce genuine and 
important rights to absurdity—and dangerous absurd- 
ity at that. Every citizen has a right to insist that the 
police make some pertinent and definitive inquiry 
before he may be arraigned on a criminal charge, 
which even if it is later abandoned inflicts on him 
a serious stigma.” Slip op., p. 6. 


In the Trilling case a prisoner arrested at 5:30 A.M. 
was questioned by several officers for short periods until 
he confessed before 8 A.M. His appearance was later but 
the confession was admitted. 

A few words will suffice on the question of the admis- 
sion of the first statement. See note 13, supra. No objec- 
tion was made by defense counsel. The statement was 
given almost immediately. It was without pressure of 
any kind except the mere fact of detention. To say it was 
inadmissible would be to say no statement to police is 
admissible after arrest—a step that the Supreme Court 
has not taken in the Rules and has declined to adopt in 
the McNabb, Mitchell and Carignan cases.” The arrest 
was past the ordinary hours for appearances. See note 





‘5 Able members of the judiciary have sought to forge an 
iron rule that no statements made to police after arrest and 
before appearance before a magistrate or commissioner may 
be introduced in evidence. See dissents in Stroble v. Cali- 
fornia, 343 U.S. 181, 203, and United States v. Mitchell, 322 
U. S. 65, 71. 
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12, supra. There is no rule of law in federal courts that 
bars the admissibility of extra-judicial statements of 
prisoners to the police after arrest and before the time 
has expired of permissible detention between arrest and 
appearance before a magistrate. 

While we have no doubt that the second statement was 
made within the period of necessary delay, in advance 
of the required appearance before a magistrate, a differ- 
ent conclusion is reasonably possible. The result might 
well depend upon a court’s weighing of the interests of 
society in law enforcement through the disclosure of the 
actual facts surrounding an alleged criminal act and the 
protection of a prisoner from being induced, even though 
without unconstitutional coercion, to make a clean breast 
of his participation in the action charged. There is 
nothing in the case to call for the belaboring of the police 
for lazy methods of investigation by compelling confession 
instead of searching in the haystack for the sharp needle 
of fact. They were prompt to respond to duty and when 
taking the statements, cautioned the prisoner in almost 
the words of the Judges’ Rules of England.”* In our 
system of justice, as in England, it has not been thought 
necessary for the police to inform everyone, upon arrest, 
“Remember, you are entitled to the advice of counsel 
before you answer any question.”** The time that an 


16 Compare the caution, p. 7, supra, with No. 5 of the 
Judges’ Rules, Archbold’s Criminal Pleading, Evidence & 
Practice (33d ed.) §682: “5. The caution to be adminis- 
tered to a prisoner, when he is formally charged, should 
therefore be in the following words: ‘Do you wish to say 
anything in answer to the charge? You are not obliged to 
say anything unless you wish to do so, but whatever you 
say will be taken down in writing and may be given in 
evidence.’ ” 


17Cf. In Re Groban, 352 U. S. 330, where denial of 
counsel in an investigation of a fire was held constitutionally 
permissible by a state. 
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accused is entitled to counsel for the protection of his 
rights on criminal charges is from arraignment, that is, 
plea after indictment, to the conclusion of his trial. Cf. 
Hawk v. Olsen, 326 U. S. 271, 278. Rule 5(a), Fed. Rules 
Crim. Proc., requires that he be advised at his appearance 
of his right to retain counsel. 

As for the prisoner’s appearance before the magistrate 
after the charge of manslaughter, we conclude that also 
was without unnecessary delay. Surely a man arrested 
Tuesday night at eleven o’clock for assault need not be 
taken before a magistrate until the next morning. No 
one will assert, without specific proof, that the personnel 
of our police departments are so regardless of court rul- 
ings on interrogation as to require every prisoner to be 
taken before a magistrate at midnight for every kind of 
offense or before the opening of the courts in the morning. 

Promptly at usual court hours, though the seriousness 
of decedent’s injuries was already known to the police, 
but not his death, the prisoner was presented before the 
court. When the judge heard of the death, he directed 
the return of the prisoner by the United States Marshal 
to the City Homicide Squad. On his return, with the 
probability of a charge of some degree of homicide, what 
more natural than that the police would take a statement 
before selecting a charge of murder or manslaughter. It 
is to be noted that the statement was made after a ques- 
tion as to whether the prisoner wanted to do so. See p. 7, 
supra. We do not think there was unnecessary delay. 

Second. But let us assume that the second appearance 
before the magistrate was unnecessarily delayed and 
therefore inadmissible under rulings of the Supreme 
Court. A court would then have to decide whether the 
error in admitting the statement was material to the 
result of the trial.* The reason the series of cases from 


18 Fed. Rules Crim. Proc., Rule 52: 
“(a) Harmless Error. Any error, defect, irregularity or 
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McNabb to Mallory set aside the verdicts on account 
of the admissions of the confessions is that facts were 
obtained by the confessions that may have aided the 
jury in reaching their result. In the Mallory case, the 
Court succinctly summarized the reason for exclusion: 


“In order adequately to enforce the congressional 
requirement of prompt arraignment, it was deemed 
necessary to render inadmissible incriminating state- 
ments elicited from defendants during a period of 
unlawful detention.” 354 U. S. at 453. 
In the present case there were no “incriminating state- 
ments” in the second admission. The bar against admis- 
sions after prohibited interrogation is not to penalize 
the police or the public for the error but to protect the 
rights of the accused. 

In this case nothing appeared that had not already 
been told by timely statements. Appellant seeks to draw 
from boxing experience, at fourteen years of age in a 
“boys club,” a conclusion of appéllant’s training in slugger 
tactics. See p. 8, supra. It is inconceivable to us that 
such testimony could harmfully effect appellant’s rights. 

We find nothing to justify a reversal. of this judgment. 


BazeLon, Circuit Judge, dissenting: The error alleged 
on this appeal is the admission in evidence at appellant’s 
trial, over his objection, of a written confession taken 
from him by the police on the afternoon of August 1, 1956, 
the day after his arrest. 

My views on the prompt arraignment question have 
been expressed in a number of opinions, most recently in 
Trilling v. United States (Nos. 13069, 13165, 13212, de- 
cided April 17, 1958); and Milton Leo Mallory v. United 
States (No. 14023, decided March 31, 1958). Basically, it 
suffices to say here, Rule 5 is the mechanism for effectuat- 


variance which does not affect substantial rights shall be 
disregarded.” 
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ing the individual’s constiti:*!onal rig!ts be free from 


restraint except upon probal:e caus: ye bailed from 
confinement in proper cases, und not ve compelled to 
incriminate himself. Whether there .- probable cause 


to detain an arrested person uires a judicial determi- 
nation. Even if there is such ise he is entitled, within 
recognized limitations, to be free on bail pending trial. 
And he must be informed of his right to counsel and of 
his right to refuse to make any statement lest he incrimi- 
nate himself. Without such protection our citizens would 
be subject to police control rather than due process of 
law. There would be a police state. The essence of Rule 
5 is that it removes the arrested individual from police 
control to judicial control “without unnecessary delay.” 

While the phrase “without unnecessary delay” may con- 
note something less than immediacy, it “allows arresting 
officers little more leeway than the interval between arrest 
and the ordinary administrative steps required to bring 
a suspect before the nearest available magistrate.” Mal- 
lory v. United States, 354 U.S. 449, 453 (1957). That the 
police in the present case thought the “ordinary adminis- 
trative steps” had been completed is plain from the fact 
that the prisoner had been taken to court for the Rule 5 
commitment proceedings at 10:00 A.M., some twelve hours 
after his arrest. 

The complaining officer was in court ready to make 
the assault charge. When word was received that the vie- 
tim of the assault had died, appellant could still have been 
arraigned on the assault charge, or the officer could have 
made a homicide charge, or another officer could have 
stepped across the street from police headquarters to 
make the homicide charge. In any event, there were no 
further “administrative steps” to be taken which neces- 
sitated delay of the commitment proceedings. 

The Government said at the argument that appellant 
could not have been charged with homicide when he was 
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in the Municipal Court because the report of the death 
was only unconfirmed hearsay at that time. But if the 
police had reason to doubt the accuracy of the informa- 
tion, they could easily have confirmed it and then made 
a homicide charge. If they had no confidence in the homi- 
cide charge, they should have proceeded on the assault 
charge. An unconfirmed rumor is no basis for a homicide 
charge, but neither is it a valid reason for depriving a 
prisoner of his right to speedy arraignment on a pending 
assault charge. 

The real purpose in delaying the arraignment is dis- 
closed in the Government’s alternative contention that it 
was proper to bring appellant back to police headquarters, 
without arraigning him, for the purpose of putting in 
writing the oral statements which appellant had made 
shortly after 9:00 A.M. under questioning by Detective 
Wallace of the Homicide Squad.’ This, of course, is a 
callous admission that the arraignment was postponed 
and appellant “taken to police headquarters in order to 
carry out a process of inquiry that lends itself ... to 
eliciting damaging statements to support the arrest and 
ultimately his guilt.” Mallory v. United States, 354 U.S. 
at 454. Since this is exactly what the law forbids, the 
ensuing confession was inadmissible in evidence. 

I cannot agree with the majority’s view that receiving 
the confession in evidence was harmless error, if error. 
As the majority recognizes, it was through that confession 
that the Government proved appellant’s boxing training, 


1The interrogation at the Homicide Squad office was con- 
ducted by Sergeant Clarke, not a single question being asked 
by Detective Wallace. If the purpose were to record what 
appellant had earlier told Wallace, it would seem that the 
latter would have participated in the interrogation. Detec- 
tive Wallace testified that appellant was brought back to 
headquarters “to take the statement,” referring to the writ- 
ten confession which is here at issue. 
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such as it was. But the majority finds it “inconceivable 
... that such testimony could harmfully affect appellant’s 
rights.” Since the Government referred to this evidence 
in its opening argument to the jury, it obviously did not 
consider it inconceivable that it would influence the jury. 
Nor do I. And, if it is conceivable that the evidence may 
have tipped the scales in favor of conviction, we usurp 
the jury’s function by assuming that it did not. Krule- 
witch v. United States, 336 U.S. 440, 445 (1949). 

The confession may have been harmful to appellant in 
another respect as well. The Government, anticipating 
that the jury might be disinclined to condemn a man for 
throwing his wife’s paramour out of his home, made a 
considerable point of the fact that appellant and his wife 
had been separated at the time of the incident. This fact 
was supplied by the inadmissible confession. 

The other confessions discussed in the majority opinion 
—a written one taken from appellant the night of his 
arrest and an oral one shortly after 9:00 o’clock the next 
morning—are not before us. Both were received in evi- 
dence without objection and neither was attacked on ap- 
peal. Yet the majority considers them and concludes that 
they were admissible under Mallory v. United States, 
supra. I consider that conclusion clearly erroneous. 

I hold to the view that confessions obtained through 
police interrogation of an arrested person before he has 
been arraigned under Rule 5 are inadmissible. My reasons 
for that view are set forth at length in Trilling v. United 
States, supra. I shall not repeat them here. I shall only 
comment upon two propositions asserted by the majority. 

The majority asserts that to hold these confessions in- 
admissible “would be to say no statement to police is 
admissible after arrest—a step that the Supreme Court 
has not taken in the Rules and has declined to adopt in 
the McNabb, Mitchell and Carignan cases.” This assertion 
completely misses the point that is involved here. To be 
sure the Supreme Court has not said that no statement 
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made to the police after arrest is admissible. The type of 
statement it has held admissible, however, is that which 
is “promptly and spontaneously” made. Upshaw v. United 
States, 335 U.S. 410, 413 (1949). A person who is ar- 
rested is, of course, free to unbosom himself of his guilt. 
If he does so, his statement may be used against him. 

That is the principle embodied in the British practice 
to which the majority refers. To make certain that the 
prisoner’s statement is a voluntary one, the arresting 
officer cautions him immediately upon the arrest that he 
is free to remain silent and that whatever he says may 
be used against him. Then the officer asks the prisoner 
whether he desires to make any statement. If the prisoner 
wishes to make a statement, he does so; but he 1s not sub- 
jected to an interrogation. 

Only by disregarding the facts could we conclude that 
the practice by which these two confessions were obtained 
bears any resemblance to the British practice. When ap- 
pellant was arrested on the night of the assault, he was 
questioned by Detective Reinhardt. After the interroga- 
tion, Detective Reinhardt inserted in a typewriter a pre- 
pared police form reading as follows: 


ee reer rrr 


You are requested to make a statement of the facts 
in this case to the best of your knowledge. However 
you are advised that you are not compelled to make a 
statement, are not promised any thing for making 
one, and do so at your own free will. If necessary, 
the statement you make will be used against you in 
Court. Having been so advised, are you willing to 
make a statement? 

Reply by 


Statement: 


He typed in the date, appellant’s name, and the word 
“Yes” in the blank for “Reply by.” And under “State- 
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ment,” he typed in a condensation of his understanding 
of what appellant had orally admitted. Appellant then 
read the statement and signed it. Merely giving the pris- 
oner an opportunity to read the boiler plate of a pre- 
pared form is no substitute for giving him a meaningful 
cautionary statement. Moreover, even if appellant’s 
eighth-grade education were enough to permit him to 
understand from the form that he was not required to 
confess, that understanding would have come too late. 
He had already confessed orally in the course of the 
interrogation. No cautionary statement had been given 
him before that confession. 

The majority also asserts that appellant’s arrest oc- 
curred “past the ordinary hours for appearances” and 
concludes that this circumstance gave the police a license 
not only to postpone his arraignment until the opening of 
court the next day but also to question him in the interval. 
There are no “ordinary hours for appearances,” for, as 
we said in Akowskey v. United States, 81 U.S.App.D.C. 
353, 354, 158 F.2d 649, 650 (1946), “both by law and 
practice” a prisoner may be brought before a committing 
magistrate “at any hour.” The United States Commis- 
sioner is available for night time arraignments when the 
Government sees fit to have a prisoner arraigned without 
delay.” Recently a rotation system was established among 
the sixteen Municipal Court judges whereby at least one 
of them is available for arraignment of arrested persons 
at any hour of the day or night.* Even the United States 
Attorney has abandoned the arszument that a late-hour 


arrest justifies postponing arrai..uwuent and receiving in 
evidence a confession obtained ough questioning the 

2See United States v. Hoffa, ..- No. 294-57 (D.D.C.), 
and my opinion in Trilling v. Un.- ‘ates, supra. 


8 Washington Post-Times Hera ril 4, 1958, p. A-1. 
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prisoner in the interval.‘ Milton Leo Mallory v. United 
States (No. 14023, decided March 31, 1958); see my opin- 
ion in Trilling v. United States, supra. It is regrettable 
that this court should disinter an argument which has 
been decently laid to rest by the prosecutor, which has no 
basis in fact, and which disregards the fundamental rights 
of arrested persons. 


*What justified the postponement of appellant’s arraign- 
ment, according to the Government, was not the late hour 
of his arrest, but rather the fact that he was too drunk to 
be taken before a magistrate. I agree that it may be fair to 
postpone for a short time an arrested person’s Rule 5 pro- 
ceeding if he is mentally unfit, by reason of drunkenness or 
otherwise, to avail himself of the rights afforded him therein. 
But the very same considerations of fairness which call for 
| postponing his arraignment forbid subjecting such a prisoner 


ee 


to an interrogation during the period of postponement. See 
my opinion in Milton Leo Mallory v. United States, supra. 


28412 O—58——_30 
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ExuHIsitT 15 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, PLAINTIFF UV. PAUL J. HEIDEMAN AND DANIEL R. 
BRENNAN, DEFENDANTS 


Criminal Case No. 1123-57 
OPINION 


Oliver Gasch, Esq., United States Attorney; and Joel D. Blackwell, Esq., As- 
sistant United States Attorney, for the District of Columbia, for the plaintiff. 
Walter Gilchrist, Esq., of Washington, D. C., for the defendant Heideman. 

John J. Dwyer, Esq., for Washington, D. C., for the defendant Brennan. 

The defendants are on trial on an indictment for robbery, in that on the night 
of October 24, 1957, they hailed a taxicab, entered it, and when the taxicab 
arrived at the destination designated by the defendants, one of them hit the 
driver over the head with a sock containing gravel. The driver became un- 
conscious and while he was unconscious one of the defendants took his wallet. 

The Government seeks to introduce in evidence oral confessions made by the 
defendants to a member of the Police Department who investigated this case. 
The defense counsel object to their admissibility on the alleged ground that they 
were obtained subsequently to the time when the defendants should have been 
taken before a committing magistrate, and cite in support of this contention the 
recent decision of the Supreme Court in Mallory v. United States, 354 U. S. 449. 

The circumstances under which these confessions were obtained are as follows, 
as elicited without contradiction at the preliminary hearing on this question, 
conducted by the Court out of the presence of the jury. The two defendants 
are members of the United States Navy. At the time of the robbery the two 
robbers wore naval uniforms. As a result of an investigation skillfully con- 
ducted by a member of the Detective Bureau of the Metropolitan Police De- 
partment of Washington, D. C., it was ascertained that the two sailors who 
were passengers in the taxicab were members of the crew of the U. S. S. Talla- 
hatche, which was then anchored near the Navy Yard. By means of further 
intensive investigation, which it is not necessary to summarize, the detective in 
charge of the case ascertained that the two defendants were members of the 
crew that had participated in the robbery. 

The detective proceeded to the Navy Yard and explained the situation to one 
of the officers in charge. That officer then sent two Armed Services Police 
officers to the ship in order to bring the two sailors to Police Headquarters. 
At about three o’clock on the afternoon of October 25th, the two defendants 
were brought to the Robbery Squad office of the Metropolitan Police Department 
by representatives of the Armed Services Police, and were turned over to the 
custody of the Metropolitan Police Department. 

The detective in charge of the case immediately telephoned to the Liaison 
Officer of the Armed Services Police, who had his office in the same building. 
The latter promptly came over to the Robbery Squad office. Within five minutes 
or so after the defendants were brought to Police Headquarters, the detective 
questioned defendant Brennan, who promptly and freely admitted that he was 
in the front seat of the taxicab when the cab driver was struck, and that he, 
Brennan, then pulled the emergency brake and brought the vehicle to a stop. 
This interrogation took ten or fifteen minutes. 

The detective thereupon questioned the defendant Heideman, and then con- 
fronted the two defendants with each other. Heideman persisted in denying any 
participation in the offense. The detective proceeded to prepare the necessary 
papers, and after completing them again asked the defendant Heideman whether 
he desired to make a statement or let. the matter stand as it was. Heideman 
then confessed that he had committed the robbery and told in some detail that he 
had packed some gravel in a sock in Brenan’s presence; that they later hailed 
a taxicab and that he, Heideman, struck the taxi driver with the sock filled with 
gravel; and while the taxi driver was unconscious took his wallet, which turned 
out to be empty. 

The entire proceeding from the moment of the defendants’ arrival at Police 
Headquarters and the completion of the questioning took thirty to forty-five 
minutes. The defendants were then immediately booked in the Detective Bureau 
and taken to the Identification Bureau for fingerprinting and other routine 
matters. Immediately after that, they were brought before the United States 
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Commissioner for a preliminary hearing. The preliminary hearing took place 
at about 4:10 or 4:15 P. M. Thus, the undisputed testimony shows that from 
the moment the defendants came into the custody of the Metropolitan Police 
Department until they were brought before the United States Commissioner, the 
total time that elapsed was about seventy or seventy-five minutes. 

The question to be determined must be subdivided into two for the purpose of 
clarity of thought. The first question is how soon after the arrest must a prisoner 
be brought before a committing magistrate. The second question is, if there is an 
undue delay in bringing the defendant before a committing magistrate, what is 
the consequence as concerns the admissibility of a statement made by the 
prisoner during the period of undue delay. 

The first of these issues is a matter of procedure. The second is a question 
of the law of evidence. The first question does not involve a constitutional right, 
for there is no constitutional right to a preliminary hearing. It is governed by 
Rule 5 of the Federal Rules of Criminal Procedure. Rule 5 (a) provides that an 
officer making an arrest shall take the arrested person without unnecessary 
delay before the nearest available commissioner or before any other nearby officer 
empowered to commit persons charged with offenses against the laws of the 
United States. The Rule does not state that the prisoner must be taken before 
a committing magistrate forthwith or immediately. It provides that it shall he 
done “without unnecessary delay.” 

It so happens that I was a member and the Secretary of the Advisory Com- 
mittee appointed by the Supreme Court to prepare a draft of the Federal Rules 
of Criminal Procedure. The records of the Committee will show that the words 
“without unnecessary delay” were deliberately chosen and were not to be taken 
as synonymous with “immediately” or “forthwith”. The notes of the Advisory 
Committee appended to the Rules disclose the intent of the Committee. To be 
sure, they are not binding on the Supreme Court, but they fulfill the same 
analogous role as that played by a Congressional Committee report in desermining 
what the Congressional intent was in framing a statute. The notes of the 
Advisory Committee indicate that the words “without unnecessary delay’’ were 
used as equivalent to “reasonable time”. The notes cite a number of authorities 
which discuss the question what constitutes a reasonable time for the purpose of 
bringing a defendant before a committing magistrate. Some of these authorities 
sanction a much longer interval of time than is involved in this case. 

In discussing the Mallory case, it is important to bear in mind the basic 
principles that govern the construction of judicial decisions. An opinion of a 
court is not to be treated and read as an essay in determining the rule of law 
to be evolved therefrom. A judicial decision must be analyzed in the light of 
the facts involved in the case. Any statements that are extraneous to the facts, 
although they must receive respect, do not constitute the law. 

In fact, the common law has evolved by an inductive process of reasoning from 
series of decisions on specific points. The process is limited to collating not the 
statements in the various decisions and opinions, but the precise rulings. These 
elementary principles were pungently summarized by Chief Justice Marshall in 
the cause of Cohens v. Virginia, 6 Wheat. 264, 399: 

“It is a maxim, not to be disregarded, that general expressions, in every 
opinion, are to be taken in connection with the case in which those expressions 
are used. If they go beyond the case, they may be respected, but ought not 
to control the judgment in a subsequent suit, when the very point is presented 
for decision. The reason of this maxim is obvious. The question actually before 
the court is investigated with care, and considered in its full extent. Other 
principles which may serve to illustrate it, are considered in their relation to the 
case decided, but their possible bearing on all other cases is seldom completely 
investigated.” 

It is with the guidance of these principles that we must determine what the 
Mallory case actually decided, rather than from a general reading of its opinion. 
The Mallory case involved an atrocious rape that occurred in the basement of an 
apartment house. The victim of the crime lived with her husband in one of the 
apartments in the building. She was in the basement in the laundry room 
doing the family wash. The janitors’ apartment was also located in the base- 
ment and opened into the laundry room. A masked man came out of the 
janitor’s apartment and viciously attacked the victim, dragged her into the 
adjoining boiler room and criminally assaulted her. Naturally, the police 
department immediately endeavored to ascertain the identity of the inhabitants 
of the janitor’s apartment. It was found that the apartment was inhabited 
by the janitor and two adult nephews, one of whom was Mallory. Necessarily, 
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suspicion attached to all three, and all of them were apprehended and taken to 
Police Headquarters for further investigation. There is no doubt as to the 
propriety of this course because, as was recently stated by the United States 
Court of Appeals for the District of Columbia Circuit, in the case of Bell v. United 
States, decided January 23, 1958, and not yet reported, “Suspicion on reasonable 
grounds” constitutes probable cause for making an arrest on a felony charge. 

Mallory was apprehended between 2: 00 and 2: 30 o’clock in the afternoon. He 
and the other two suspects were questioned. After the interrogation the three 
suspects were asked to submit to a lie detector test and they agreed. As a 
result of further questioning and the lie detector tests two of the prisoners 
were cleared and Mallory was charged with the rape. He finally confessed 
that he was the guilty party. By that time it was 10:00 P. M. The police 
then attempted to reach the United States Commissioner in order to arraign 
the defendant, but were unable to get in touch with him and, therefore, did 
not bring the defendant before the Commissioner until the following morning. 
In the meantime the defendant dictated a confession to a typist, and signed 
it in due course. This occurred between 11:30 P. M. and 12:30 A. M. The 
Supreme Court held that the lapse of time between 2:30 P. M. and 10:00 
P. M. before there was an attempt to take the defendant to a committing 
magistrate was too long an interval, and ruled further that the confession 
was not admissible and reversed the conviction, although the defendant’s 
guilt was unquestioned. 

While there are some statements in the opinion of the Court that are some- 
what broader than the precise holding, the actual rule that can be deduced from 
the case in the light of the facts there involved, is that a period from 2:30 
P. M. until 10:00 P. M., about seven and one-half hours, is too long an interval 
and constitutes an unreasonable delay in bringing a prisoner before a com- 
mitting magistrate. The opinion recognized that circumstances may justify 
a brief delay between arrest and arraignment, for example, if the story 
volunteered by the accused is susceptible to quick verification through third 
parties. Again the Court emphasizes the fact that the command to arraign 
without unnecessary delay does not call for mechanical or automatic obedience. 

The Mallory case must be considered in connection with the decision in 
United States vy. Mitchell, 322 U. S. 65, in which a similar question was in- 
volved. There, the suspect in a housebreaking case was taken into custody 
and driven by two police officers to a police station. Within a few minutes after 
his arrival at the police station the defendant admitted his guilt, told the 
officers of various items of stolen property to be found in his home and consented 
to their going to his home to recover the property. The Court held that in 
that instance the confession was admissible, as there had been no unnecessary 
delay between the time of arrest and the time when the confession was 
obtained. 

It is significant to observe that the same member of the Supreme Court 
wrote the opinion in the Mitchell case as wrote the opinion in the Mallory case. 
Yet the Mitchell case is not mentioned in the opinion of the Mallory case. Each 
decision involved only one point presented for the determination of the Court. 
It would not do, therefore, to infer that on such an important issue the writer 
of both opinions intended to overrule the Mitchell case by implication. It is 
more reasonable to assume that both cases stand. 

The result of the two decisions, therefore, is that a questioning immediately 
after an arrest, provided the interrogation is not prolonged, does not violate 
the rule requiring that the prisoner be arraigned before a committing magistrate 
without unnecessary delay. On the other hand, the rule of the Mallory case 
is that a seven and one-half hour delay is too long. Where the line is to be 
drawn must be determined according to the usual process of the common law 
by judicial decisions as cases arise. A graph must be gradually plotted by 
a series of rulings on specific states of facts. 

It is clear that the case at bar falls within the principle of the Mitchell case, 
rather than within the doctrine of the Mallory case, because here the questioning 
of the defendants was conducted immediately upon their being delivered to the 
eustody of the local police. The questioning consumed a very short time. The 
prisoners were brought before a committing magistrate not more than an hour 
and a quarter after they came into the control of the police. Clearly, under 
the rule of the Mitchell case, there was no unreasonable delay in this instance 
and, therefore, the confession was properly obtained and is admissible. 

This discussion would not be complete without reference to the second aspect 
of the problem, namely, what is the consequence of an unnecessary delay in 
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bringing a prisoner before a committing magistrate. The Federal Rules of 
Criminal Procedure are silent on this point. In fact, the Advisory Committee 
of the Supreme Court in formulating the rules had before it a proposal to the 
effect that failure to comply with the rule should render inadmissible any state- 
ment made by the defendant during the period of undue detention. The Com- 
mittee rejected this proposal on the ground that such a penalty for a violation 
of the Rule would be too drastic and would be visited not on the delinquent 
officer, but on the public. We are dealing, therefore, here not with one of the 
rules of Criminal Procedure, but with a rule of evidence derived from case law. 

Rule 26 of the Federal Rules of Criminal Procedure expressly provides that 
the admissibility of evidence shall be governed by the principles of the common 
law as they may be interpreted by the courts of the United States in the light 
of reason and experience. Necessarily, the common law applied by the Fed- 
eral courts is determined by the Supreme Court of the United States on all points 
on which that tribunal speaks. The Supreme Court has determined in the 
Mallory case, as well as in the case of Upshaw v. United States, 335 U. S. 410, 
that a confession made during a period subsequent to that when the defendant 
should have been brought before a committing magistrate is not admissible in 
evidence. 

These cases made a drastic change in the law of evidence. Prior to these 
decisions the test of admissibility of a confession was whether it was voluntary, 
and any confession that was voluntary was admissible. Necessarily, undue 
delay in bringing the defendant before a committing magistrate might be some 
evidence that the confession was involuntary, but standing alone it was not 
sufficient to vitiate it. The rule of evidence enunciated by the Supreme Court, 
is naturally subject to change by an Act of Congress. 

In the instant case, however, this penalty need not be visited on the public, 
because as has been stated this court is of the opinion that there was no unnec- 
essary delay in bringing these defendants before a committing magistrate. 
Consequently, the confessions were not obtained during any period of unlawful 
delay. 

The court might add that it is always necessary to have a fundamental philos- 
ophy as a basis for legal principles. The criminal law is intended to protect the 
public while assuring certain privileges to persons accused of crime in order 
that innocent persons may not ke convicted and in order that even the guilty 
shall not be treated with oppressive methods. The philosophy of the criminal 
law was picturesquely formulated by Mr. Justice Cardozo in Snyder v. Massa- 
chusetts, 291 U. S. 97, 122. In his usual inimitable manner, the learned justice 
says: “Justice, though due to the accused, is due to the accuser also. The 
concept of fairness must not be strained till it is narrowed to a filament. We are 
to keep the balance true.” 

Another great jurist of our time, Judge Learned Hand, vividly discussed some 
of these principles in United States v. Garsson, 291 Fed. 646, 649. He said: 
“Under our criminal procedure the accused has every advantage. While the 
prosecution is held rigidly to the charge, he need not disclose the barest outline 
of his defense. He is immune from question or comment on his silence; he can- 
not be convicted when there is the least fair doubt in the minds of any one of the 
twelve. ... Our dangers do not lie in too little tenderness to the accused. Our 
procedure has been always haunted by the ghost of the innocent man convicted. 
It is an unreal dream. What we need to fear is the archaic formalism and the 
watery sentiment that obstructs, delays, and defeats the prosecution of crime.” 

The objective of the criminal law is to safeguard the public and its individual 
members against depredations on the part of those persons who have no regard 
for the rights of others. Every member of the community has a constitutional 
right to be protected in the safety of his person and his property. The victim 
of the crime must not become a forgotten man. His rights are much greater 
than those of the criminal. When the criminal law ceases to protect the public, 
it has failed of its purpose. 

Unfortunately, too often trials seem to degenerate into a sophistical, casuistical 
debate over matters that have no bearing on the real question at issue, which is 
whether the defendant committed the crime with which he is charged. All too 
frequently the trial of a criminal case becomes a theoretical disputation over 
the question whether certain moves were correctly made, or certain ceremonials 
were accurately followed. One sometimes gets a feeling that such a trial is 
being conducted in a remote artificial world that may be depicted by a Dean 
Swift or a Lewis Carroll. It is a mockery of justice to permit trials to be 
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deflected to a point where the question of the guilt or innocence of the defendant 
is almost entirely forgotten. 
The objection to the admissibility of the evidence is overruled. 


ALEXANDER HOLTZzOFF, 
United States District Judge. 





Fesruary 3, 1958. 


Exuisit 16 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
UniTep STATES v. CHARLES TURNER 


Criminal Case No. 1161-57 


WasHIncrTon, D. C., February 3, 1958. 


The trial of the above-entitled action was resumed before the Honorable 
Edward M. Curran, United States district judge, and a jury, pursuant to the 
luncheon recess taken, at 12: 30 p. m. 

Appearances : 

For the United States: 
Mr. Alexander L. Stevas. 
For the defendant: 
Mr. William Pace. 
PROCEEDINGS 


Mr. Stevas. Would you call Mr. Knotts? 
Whereupon Clarence W. Knotts was called as a witness on behalf of the 
Government, having been duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
By Mr. STEvAs: 


Q. Will you state your full name and your assignment?—A. Clarence W. 
Knotts, and I am assigned to the third precinct. 

Q. Your last name is spelled K-n-o-t-t-s?—A. Yes, sir. 

Q. And you were so assigned in November 1957?—A. I was. 

Q. Directing your attention to Sunday, November 17, 1957, did you have an 
occasion to report to your third precinct ?—A. I did, sir. 

Q. Where were you at before going to the third precinct?—-A. I was at home, 
sir. 

Q. How did it come that you went there?—A. I was notified by the lieutenant 
on duty that the defendant had been arrested and since I had the assignment 
he wanted me to come in. 

Q. You were assigned to the present case?—A. Yes, sir. 

Q. What time was it that you received this telephone call?—-A. About noon, 
sir. 

Q. Did you immediately go to the precinct ?7—A. I did. 

Q. What time did you arrive at the third precinct ?—A. About 12: 20. 

Q. You arrived at the third precinct at 12:20, and what, if anything, did 
you do?—A. The defendant was sitting behind a rail at the station house and 
I took him up to the second floor of the detective’s office and began questioning 
him. 

Mr. Srevas. You will have to keep your voice up so the jury may hear. 

Q. You took him up to the detective’s room?—A. Yes, sir. 

Q. Did you have an occasion to question the defendant concerning a present 
indictment ?—A. I did, sir. 

Q. What time did your interrogation of this defendant begin?—A. About 
12:25 and I questioned him until about a quarter till 1 and he admitted he 
robbed Mr. Van Eckhardt that day. 

Q. That same day? 

Mr. Pace. I object and ask that that testimony be stricken because of the 
motion that has been filed and as will be developed at a later time. 

The Court. That may be stricken now. 

Mr. Stevas. Very well but the hour and the time should stay. 
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The Court. Yes, the time is stayed. 
By Mr. StTevas: 


Q. While you were questioning this defendant there at the precinct what time 
did you complete your interrogation of this defendant concerning this case?—A. 
About a quarter till 1. 

Q. A quarter till 1?—A. Yes, sir. 

Q. After your interrogation of this defendant was completed, what did you 
do?—A. I filled out the necessary police department forms that we make out on 
each defendant who comes into the precinct preparing cases for the court and for 
the identification bureau. 

Q. Did you go anywhere with the defendant then?—A. I did, sir. 

Q. Where was that you went first? 

Mr. Pace. May it please the Court, I object, that is irrelevant. 

The CourT. Overruled. 

A. I took this defendant in the police cruiser to police headquarters, to the 
Identification Bureau, with my partner. 

Q. Was there anyone at the Identification Bureau that you saw?—A. Numer- 
ous people. 

Q. Where did you go then and what did you do?—A. The Identification Bu- 
reau had learned Mr. Van Eckhardt was down at police headquarters looking 
at the mug file. 

Q. Did you see Mr. Van Eckhardt?—A. I talked to Mr. Van Eckhardt; yes, 
sir. 

Q. Was the defendant with you at the time you talked to Mr. Van Eckhardt?— 
A. No, sir ; he was not. 

Q. What did you do with defendant, if anything?—-A. He was placed in con- 
finement and I made arrangements for a line up, sir. 

.Q. How many men were in this line up?—A. Six men, sir. 

Q. Did you have photographs taken of it?—A,. I did, sir. 

Q. After forming a line up what did you do?—A. I called Mr. Van Eckhardt 
into the rear of the Identification Bureau where the six subjects were in line 
and let Mr. Van Eckhardt look at the subjects and at that time he couldn’t give 
me a positive identification. 

Q. Did you have any conversation with any of the persons in the line up at that 
time ?—A. I did, sir. 

Q. What did you say?—A. I asked all of the subjects in the line up if any of 
them had seen or knew Mr. Van Eckhardt, the complainant in this case. 

Q. Did anyone respond ?—A. Yes. sir: the defendant. 

Q. Who was that person?—A. The defendant stepped forward and said: “I 
have, sir.” 

Mr. Stevas. I would now like to go into the conversation at the precinct. 

The Court. I think I better excuse the jury. Take the jury out. 

(At this time the jury withdrew from the courtroom. ) 

The Court. When you arrived at the precinct at 12:20 you said you took 
the defendant up to the second floor at 12: 25? 

The WITNEss. Yes, sir. 

The Court. For what purpose did you take him up to the second floor? 

The Wrrness. To interrogate him about the robbery that happened to Mr. Van 
Eckhardt at about 9:15 a. m. that. morning, sir. 

The Court. You said to interrogate; do you mean you wanted to ask him 
questions about what happened? Of the happenings? 

The WiTNEss. Yes, sir. 

The Court. Did you take him there for the purpose of obtaining a confession 
from him? 

The WItNEss. Yes, sir. 

The Court. You did not take him directly to a committing magistrate? 

The Witness. It was Sunday, sir, and the courts were not open. 

The Court. But the purpose of the delay between the time he was arrested and 
the time he was to be taken to the committing magistrate, that is, bringing him 


to the second floor was to give you an opportunity to extract a confession; is 
that correct? 


The WITNEss. Yes, sir. 
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The Court. Are there any questions? 
By. Mr. STEvas: 


Q. Was your purpose also, Detective Knotts, to give the defendant an oppor- 
tunity to explain his activities on this particular day? His whereabouts?—A. 
Yes, sir. 

Q. Did you have a description of the defendant prior to the time he was ar- 
rested and the time you interviewed him?—A. Yes. sir. 

Q. And the defendant matched that description that you had?—A. Yes, sir. 

Mr. Srevas. I believe I know what Your Honor was referring to, the language 
in the Mallory decision. 

The Court. Yes, my hands are tied and the Mallory decision comes down and 
ties the officer’s hands too. 


By Mr. STEvaAs: 


Q. Did you say anything to the defendant before you interrogated him? 

The Court. Who spoke first when you went upstairs? 

The Witness. I spoke first. 

The Court. What did you say to him? 

The Wirvness. I told him my name, sir, and that I was called in here on this 
case and I wanted to talk to him about it. 

The Court, You said you wanted to talk to him about the case? Did he say 
anything? You told him what he was charged with? 

The Wirness. Yes, sir; that he was charged with a robbery that occurred 
that morning. 

The Court. After you said he was charged with robbery did he make any 
statement? 

The Wirness. He did, sir; he admitted what he did that morning. 

The Court. You took him upstairs? 

The Witness. Yes, sir. — ’ 

The Court. You told him what he was charged with? 

The Witness. That is right. 

The Court. After you told him what he was charged with did he make any 
statement? 

The WITNEss. Yes, sir. 

The Court. Without being asked a question by you? 

The Witness. I asked him several questions, sir. 

The Court. What I want to know is what you asked him before he said he 
was the one who did it? 

The WITNESS. I really don’t know, sir. 

The Court. In other words, he did not volunteer any statement? He gave 
you answers to questions? Is that right? 

The WitTNess. Yes, sir. 


By Mr. StTevas: 


Q. Did you give him any advice as to any of his rights?—A. Yes, sir; I told 
him that anything/he told me could be used against him in court. 
The Court. Is there anything else? 
\ Mr. Srevas. No, sir, Your Honor ; that is all I can ask him. 
The Courr. I will have to exclude the confession. 
Is that all the evidence you have? 
Mr. Stevas. The only thing I could offer—— 


The Court. Have you got anything against the defendant except the con- 
fession ? 


Mr. Stevas. To identify him? 

The Court. Yes. 

Mr. Stevas. I do have. When the complainant viewed the lineup at police 
headquarters, the defendant said to Mr. Van Eckhardt, “I recognize you as 
the person I robbed this morning.” Now that is in the nature of a confession 
but that was in response to a question, “Do any of you men in the lineup 
recognize this complaining witness?” To which the defendant did respond. 


The Court. That was subsequent to the time the officer talked with the de- 
fendant. 


Mr. Stevas. Yes, sir. 
The Court. I will have to exclude the confession, I have no alternative. 
Mr. Stevas. That is all the evidence the Government would have. 
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If Your Honor, please, I have available, of course, the son-in-law of one of 
the victims which, subject to the lineup, the defendant admitted to him he was 
the one who robbed his father-in-law. We have the money that was recovered 
from the defendant but there again the defendant admits that was taken from 
the—— 

The Court. Well, the Mallory case makes it very clear. The fact that I do 
not agree with the Mallory decision does not change the situation at all. The 
Supreme Court decided circumstances may justify a brief delay between the 
arrest and arraignment, as, for instance, where the story by the accused is 
susceptible to quick verification through a third party, but the delay must not 
be of a nature to give opportunity for extraction of a confession so anything 
that happened at that time is not admissible. 

Mr. Srevas. In that connection, I think there is a distinction between this 
case and the Mallory case. In the Mallory case it is noted in the opinion that 
the arrest was merely on suspicion because they had three men. 

The Court. It does not make any difference. From the arrest he said he took 
him upstairs to extract the confession so anything that took place from that 
point on is not admissible. , 

You do not have to argue with me, Mr. Stevas. I agree with you that the 
police officers should be allowed to ask questions when an arrest is made, but 
the higher Court has spoken in this manner and there is nothing I can do about it. 

Mr. Pace. I will make a motion—— 

The Court. Yes; I will direct a verdict. 

Bring in the jury. 

The Court. Mr. Knotts, you are excused and may step down. 


REPORTER'S CERTIFICATE 


This record is certified by the undersigned reporter of the United States Dis- 
trict Court for the District of Columbia to be an excerpt of the official transcript 
of the proceedings indicated. 

PARTHENIA H. MALLON. 
CHARGE TO THE JURY 


The Court (Curran, J.): Ladies and gentlemen of the jury, the defendant 
before you is charged in two counts of robbery. The matter that I have just 
heard involves a legal proposition because the Government has proved that two 
robberies occurred. There is no question about that. The question is, Who 
committed them? The only evidence the Government would have would be an 
admission by the defendant who admitted that he committed one of the robberies, 
at least. Now the rules provide when a person is arrested he must be taken 
without unnecessary delay before a committing magistrate to be arraigned and 
that if he is not taken without unnecessary delay, of course, then the Supreme 
Court has ruled that any confession or statement he might make after that time 
is not admissible. The Supreme Court did say that circumstances may justify 
a brief delay between the arrest and arraignment, as, for instance, where the 
story volunteered by the accused is susceptible to quick verification through a 
third party, but it must not be of a nature to give opportunity for extraction 
of a confession. The police officer has testified that he took him upstairs to 
extract a confession. Now under the circumstances, while I do not agree with 
the Supreme Court’s ruling, there is nothing I can do about it. It is too bad 
that law-enforcement officials do not have the right to ask certain questions of a 
person who has been arrested and charged with a crime. But it is because of 
the Mallory case that I must reluctantly direct a verdict of not guilty. 


REPORTER'S CERTIFICATE 


This record is certified by the undersigned reporter of the United States Dis- 
trict Court for the District of Columbia to be the official transcript of the pro- 
ceedings indicated. 


PARTHENIA H. MALLON. 
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Exursir 17 (A) 
[S. 2482, 85th Cong., ist sess.] 


A BILL To require that any person taken into custody as a suspect in the commission of 
a crime in the District of Columbia shall be arraigned within twelve hours from the time 
at which he is taken into custody 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That any person who is taken into custody by 
any law enforcement officer of the District of Columbia as a suspect in the 
commission of any crime in the District of Columbia shall, except as provided in 
section 2, be arraigned within twelve hours from the time at which he was so 
taken into custody. Any person who is not arraigned within the time prescribed 
in this section shall be released from custody. 

Sec. 2. If, after diligent search, the law enforcement officers of the District of 
Columbia having custody of any person, are unable to find an officer before whom 
arraignment may be had within the time prescribed in the first section, such 
officers may maintain custody of such person until such time as arraignment is 
possible. 


Exursit 17 (B) 
[S. 2970, 85th Cong., 2d sess.] 


A BILL To amend chapter 223 of title 18, United States Code, to provide for the admission 
of certain evidence so as to safeguard individual rights without hampering effective and 
intelligent law enforcement 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That chapter 223 of title 18, United States 
Code, is amended by inserting immediately following section 3499 of such chapter 
a new section to be designated as section 3500 and to read as follows: 


“§ 8500. Admission of statements 


“Statements or confessions or other evidence shall not be inadmissible solely 
because of delay in taking an arrested person before a commissioner or other 
judicial officer.” 

Sec. 2. The analysis of chapter 223 of title 18, United States Code, immediately 
preceding section 3481 of such title is amended by adding the following new item: 


“8500. Admission of statements.” 


Hxursit 17 (c) 
{S. 3325, 85th Cong., 2d sess.] 


A BILL To amend = 208 and 223 of title 18, United States Code, to insure greater 
protection for the constitutional rights of accused persons 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) chapter 208 of title 18, United States 
Code, is amended by inserting immediately following section 3060 of such chapter 
a new section to be designated as section 3061 and to read as follows: 


“§ 3061. Caution to accused persons 


“No officer or employee of the United States Government or of the municipal 
government of the District of Columbia shall interrogate, or request any state- 
ment including a confession from, a person accused or suspected of an offense, 
without first informing him— 

“(a) of the nature of the offense ; 

““(b) that he does not have to make any statement regarding the offense of 
which he is accused or suspected ; 

“(c) that he has the right to have legal counsel present at all times while 
he is being questioned or is making any statement ; and 

“(d) that any statement made by him may be used as evidence against him 
in a criminal prosecution.” 

(b) The analysis of chapter 208 of title 18, United States Code, is amended 
by adding at the end thereof a new item as follows: 


“3061. Caution to accused persons.” 
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Sec. 2. (a) Chapter 228 of title 18, United States Code, is amended by insert- 
ing immediately following section 3500 of such chapter a new section to be 
designated as section 3501 and to read as follows: 


“§ 3501. Admissibility of statements 


“No statement, including a confession of guilt, shall be admissible in evidence 
in a criminal prosecution in any district court of the United States or in the 
municipal court for the District of Columbia until there is established proof that 
the provisions of section 3061 of this title have been complied with.” 

(b) The analysis of chapter 223 of title 18, United States Code, is amended 
by adding at the end thereof a new item as follows: 


“3501. Admissibility of statements.” 


ExHIBit 17 (D) 


{S. 3855, 85th Cong., 2d sess.] 


A BILL To prescribe the time in which an arrested person shall be taken before a court, 
commissioner, or other judicial officer 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 'That Rule 2 of the Federal Rules of Criminal 
Procedure is amended by inserting “‘(a)’’ before the text thereof, and by adding 
at the end a new paragraph as follows: 

“(b) Whenever these rules shall require that an arrested person be taken 
before a court, commissioner, or other officer empowered to commit persons 
charged with offenses against the laws of the United States, such person shall 
be taken before the court, commissioner, or other officer within a period of 
twelve hours from the time the person was arrested, or, if with diligent effort 
it is impossible to comply with this requirement within such twelve-hour period, 
within such longer period as may reasonably be necessary to bring the person 
before the court, commissioner, or other officer, as the case may be. If any 
arrested person is not taken before a court, commissioner, or other officer as 
provided in these rules within the time herein prescribed, he shall be released 
from custody.” 


ExuHisiT 18 (A) 
[H. R. 8600, 85th Cong., 1st sess.] 


A BILL To amend chapter 223 of title 18, United States Code, to provide for the admission 
of certain evidence so as to safeguard individual rights without hampering effective and 
intelligent law enforcement 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That chapter 223 of title 18, United States 
Code, is amended by inserting immediately following section 3499 of such chap- 
ter a new section to be designated as section 3500 and to read as follows: 


“§ 3500. Admission of statements. 


“Statements or confessions or other evidence shall not be inadmissible solely 
because of delay in taking an arrested person before a commissioner or other 
judicial officer.” 


Sec. 2. The analysis of chapter 223 of title 18, United States Code, immediately 
preceding section 3481 of such title is amended by adding the following new 
item : 


“3500. Admission of statements.” 


ExursiT 18 (B) 
(H. R. 11477, 85th Cong., 2d sess.] 


A BILL To amend chapter 223 of title 18, United States Code, to provide for the admission 
of certain evidence, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) chapter 223 of title 18, United 
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States Code, is amended by inserting immediately following section 3500 of such 
chapter a new section to be designated as section 3501 and to read as follows: 


“§ 3501. Admissibility of evidence—statements and confessions. 


“(a) Evidence, including statements and confessions, otherwise admissible, 
shall not be inadmissible solely because of delay in taking an arrested person 
before a commissioner or other officer empowered to commit persons charged 
with offenses against the laws of the United States. 

“(b) No statement, including a confession, made by an arrested person during 
an interrogation by a law-enforcement officer shall be admissible unless prior to 
such interrogation the arrested person had been advised that he is not required 
to make a statement.and that any statement made by him may be used against 
him.” 

(b) The analysis of such chapter is amended by adding at the end thereof 
the following: 


“3501. Admissibility of evidence—statements and confessions.” 


Exuisit 19 


(Speech by Senator Wayne Morse on Constitutional Rights of Accused Persons 
reprinted from February 21, 1958, edition of Congressional Record, pp. 2199- 
2201 ) 

CONSTITUTIONAL RIGHTS OF ACCUSED PERSONS 


Mr. Morse. Mr. President, I have three matters I should like to discuss briefly 
today. The first is in relation to a bill I shall shortly send to the desk for intro- 
duction out of order, and for appropriate reference. It deals with the subject 
matter of constitutional rights of accused persons, a subject I have discussed 
before. 

Mr. President, I wish to pay my respects to the United States Supreme Court, 
and thank God for it, because in these days, when hysteria so frequently stalks 
our country, it has become too common a practice to engage in attacks upon the 
United States Supreme Court and individual Justices because they live up to the 
sanctity of their robes and carry out their constitutional duty of rendering 
decisions in accordance with the Constitution as they interpret that Constitution 
on the basis of their legal research. 

I would point out to the American people, Mr. President, that there is a growing 
tendency within the Congress of the United States to set up Congress as a super 
Supreme Court—to attempt to overrule decisions of the United States Supreme 
Court by the indirection of legislation rather than by constitutional amendment— 
which bodes ill for the future of this constitutional system of ours unless the 
tendency is stopped. The place to stop it is in the Congress. 

As one studies the constitutional history of this country, one will find there 
have been similar patterns in the past. My reading and research cause me to 
believe that probably at no other time—unless it was in the period of the War 
Between the States, and the period of Reconstruction that followed—has there 
been such a sustained insidious attack upon the judicial system of this country. 

I would have every free man and woman in this country recognize that in the 
last analysis their enjoyment of freedom is dependent upon an independent 
judiciary. 

There have been some great landmark decisions of the United States Supreme 
Court in recent years, comparable to that great decision of Marbury against 
Madison, which established the authority of the Supreme Court to exercise the 
sublime duty of declaring the constitutionality of statutes, thereby protecting 
the rights of free Americans under the Constitution. 

I am one Senator, Mr. President, who wants the Record to show that I intend 
to be no party to what I consider to be the none-too-subtle drive which is on in 
America, and which finds itself manifested too frequently in the Halls of Con- 
gress, to undermine the great citadel of constitutional freedom in this country 
which is in that great pillared building just across the park from where I now 
speak. 

That does not mean, Mr. President, that as a lawyer I necessarily find myself 
in agreement with every decision of the Supreme Court. But it is the court of 
last resort, and when it speaks on a great constitutional question it is my judg- 
ment that it should be followed, unless the people under the processes contained 
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within the Constitution itself decide to modify a constitutional right by consti- 
tutional amendment. 

This afternoon we listened to a very able reading of Washington’s Farewell 
Address, a reading by the distinguished Senator from Idaho [Mr. Church]. We 
could well reflect, Mr. President, upon the comments made in that Farewell Ad- 
dress by the first President of the United States relative to the procedures which 
ought to be followed if one seeks to change the Constitution of the United States. 
It should be done by the amendment process. 

It behooves the Members of Congress to give great thought to what I consider 
to be this insidious movement abroad in the land to undermine the Constitution. 
I not only thank God for the Court and the juridical process which the Court 
symbolizes, administers, and carries out in the interest of the freedom of the 
American people, but I also thank God, Mr. President, for the brilliance of mind 
and the dedication to human freedom of the individual members of the Court. 

I have just finished reading a book recently off the press, written by Justice 
Douglas, entitled “The Right of the People.” I would, Mr. President, that every 
American would read the book. Surely there are parts in the book as to which 
each one of us might have a reservation of point of view, or an outright disagree- 
ment. But the book, in my opinion, is a monumental work by way of a restate- 
ment of the precious individual rights of Americans. There is a great need, in 
my opinion, for long reflection upon those rights so brilliantly set forth and dis- 
cussed by Justice Douglas in this most notable book. 

I have made these comments by way of introduction to a brief discussion of 
the bill which I shall introduce this afternoon, because these days one cannot 
pick up the daily press, at least in Washington, without reading about the 
Mallory case. 

WASHINGTON POST EDITORIAL ON MALLORY CASE 


I have been known to criticize the local press from time to time in my speeches 
in the Senate, but I have always tried to be fair when I feel the press has done 
a great educational job on some issue. In the hope that I will not cause a heart 
attack down in the editorial rooms of the Washington Post and Times Herald 
with this compliment, I want to compliment the editorial staff of the Washing- 
ton Post and Times Herald for what I think has been a very objective presentation 
of the issues in the Mallory case. 

I think it is too bad, however, that so much misunderstanding seems to have 
developed among some of my colleagues in the Congress with regard to the Mallory 
ease. I suspect that the misunderstanding would have been less if more of my 
colleagues had read the case, because the Mallory case involves a very precious 
right of anyone who is arrested. 


ARREST AND PRIVATE RIGHTS 


There is always a temptation—and there seems to be a growing attitude on 
the part of many people—to believe that arrest destroys the presumption of inno- 
cence, or that arrest now in some way, somehow, so far as the public forum is 
concerned—although that is not true of the courtroom forum—places the burden 
on the arrested party to establish his innocence. 

Of course, the warnings I am uttering here today relate to simply a repetition 
of other cycles in our history when waves of public opinion have seemed to give 
support to demagogery, and have seemed to indicate a willingness on the part 
of a stampeding public to grind underfoot individual rights; but, Mr. Presi- 
dent, fortunately for personal liberty in this country, there have always been 
those who have refused to go with the mob, who have stood out and raised 
at least a few warning flags, a few danger signals, and who have uttered a few 
protestations against threats of individual liberty. 

I ask Senators to keep in mind the fact that the Mallory decision was based 
upon rule 5 of the Federal Rules of Criminal Procedure, but at its base it 
involves due process of law as a constitutional concept. 


PRESERVING DUE PROCESS 


It is about this concept of due process of law that I wish to speak this after- 
noon as I introduce the bill. The basic constitutional rights guaranteed to 
accused persons in the Federal Bill of Rights do not mean very much unless 
they can be invoked at the earliest appropriate time. Due process of law means 
just that. It is not a mere legalistic phrase confined to the subsequent criminal 
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trial; it properly applies as early as necessary in the proceedings—that is, when 
a person is detained by law-enforcement officers and is questioned. 

Due process of law attaches to the person the moment the law officer lays 
his hand on him and subjects him to arrest. Due process of law is not a legal 
protection that applies sometime subsequent to arrest; it applies immediately. 
I would have Senators read the Mallory case from the standpoint of that con- 
stitutional guarantee. It is at the point of arrest that the individual’s basic 
rights should be made clear to him. 


RIGHTS DECLARED BY BILL 


He should be told the charge against him, that he has a right not to make any 
statement, and that he has a right to have legal counsel present while he is 
questioned. With such a safeguard, with enforcement features, the problem of 
improperly obtained confessions would be reduced to a minimum. 

We all believe that British constables always warn persons whom they suspect 
of the commission of crime that “You are cautioned that anything you say may 
be used against you.” The Uniform Code of Military Justice provides for a 
similar admonition. Unfortunately, the practice is not now followed as a 
matter of established procedure by our police and other law officers. 

Therefore I am today introducing a bill, for appropriate reference, to establish 
this practice by statutory law for all Federal law-enforcement officers. I am in- 
troducing the bill so that it may be considered along with those relating to the 
Mallory case. Its enactment would go a long way toward solving the situation 
in cases like Mallory, of detention for an improper length of time. Therefore 
the bill can be regarded as a substitute for the Mallory bills, or at least a 
necessary amendment. 

Mr. President, I ask unanimous consent that the bill be appropriately referred, 
and that it may be printed in full at this point in the Record. 

The PrEsIpING OFrFicer (Mr. Mundt in the chair). The bill will be received and 
appropriately referred; and, without objection, the bill will be printed in the 
Record. 

The bill (S. 3325) to amend chapters 203 and 223 of title 18, United States Code, 
to insure greater protection for the constitutional rights of accused persons, 
introduced by Mr. Morse, was received, read twice by its title, referred to the 
Committee on the Judiciary, and ordered to be printed in the Record, as follows: 

“Be it enacted, etc., That (a) chapter 203 of title 18, United States Code, is 
amended by inserting immediately following section 3060 of such chapter a new 
section to be designated as section 3061 and to read as follows: 


“ *§ 3061. Caution to accused persons 


“ ‘No officer or employee of the United States Government or of the municipal 
government of the District of Columbia shall interrogate, or request any state- 
ment including a confession from, a person accused or suspected of an offense, 
without first informing him— 

“*(a) of the nature of the offense ; 

“*(b) that he does not have to make any statement regarding the offense of 
which he is accused or suspected ; 

“*(e) that he has the right to have legal counsel present at all times while 
he is being questioned or is making any statement ; and 

“*(d) that any statement made by him may be used as evidence against him 
in a criminal prosecution. 

“*The analysis of chapter 203 of title 18, United States Code, is amended by 
adding at the end thereof a new item as follows: 


-“ *§ 3061. Caution to accused persons’ 


“Sec. 2. (a) Chapter 223 of title 18, United States Code, is amended by inserting 
immediately following section 3500 of such chapter a new section to be designated 
as section 3501 and to read as follows: 


“*$ 3501. Admissibility of statements 


“ ‘No statement, including a confession of guilt, shall be admissible in evidence 
in a criminal prosecution in any district court of the United States or in the 
municipal court for the District of Columbia until there is established proof that 
the provisions of section 3061 of this title have been complied with.’ 
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“(b) The analysis of chapter 223 of title 18, United States Code, is amended 
by adding at the end thereof a new item as follows: 


“*§ 3501. Admissibility of statements.’ ” 


Mr. Lancer. Mr. President, I wish to commend the distinguished senior Senator 
from Oregon for introducing the bill. As the former chairman of the Committee 
on the Judiciary, I have been aghast at some newspaper comments and pamphlets 
which have been issued in attacking the Supreme Court of the United States. 
Personally, I have every confidence in that Court. I wish the Senate to know 
that I have as much confidence in the distinguished senior Senator from Oregon. 

When I was chairman of the Committee on the Judiciary, and we discovered 
that military prisoners were receiving much longer sentences for crimes they 
had committed than persons who had committed similar crimes and who had 
been sentenced in the criminal courts of the country, it was the distinguished 
senior Senator from Oregon who came before the committee and acquainted us 
with the results of an investigation he had made. The result was that the sen- 
tences of those convicted in military courts were substantially reduced. As a 
consequence, all over America the word went forth that people would be treated 
with uniform justice. 

Although some of the sentences were not reduced as much as the Senator from 
North Dakota would have desired, nevertheless, I wish to pay tribute to the dis- 
tinguished service of the Senator from Oregon, he did so much to bring the mat- 
ter to the attention of the people of the United States. 

Not only that, Mr. President, but in supporting the bill introduced by the dis- 
tinguished Senator from Oregon, I wish to say that I know of several cases—and I 
refer particularly to some in New York—in which people were arrested who could 
not even hire a lawyer because lawyers were afraid of being contaminated if they 
took those cases, particularly because of what the newspapers might say about 
them. 

I believe, with the distinguished Senator from Oregon, that when a man is 
arrested he should have a right to counsel. By counsel I mean a man who is 
versed in the law, not, as in one case, when a person arrested for a particularly 
heinous crime went to nearly 30 lawyers, only to have each one of them refuse to 
take the case. The result was that he had finally to hire two lawyers whose only 
practice had been in real estate, and who had never tried a criminal case in their 
lives. 

I believe the distinguished Senator from Oregon will agree with me that due 
process of law means that when a man is arrested, he is not only entitled to coun- 
sel, but that he is entitled to counsel well versed in the law, so that he may have 
adequate protection under the Constitution of the United States. 

Mr. Morse. I thank the Senator from North Dakota for his very generous 
comments about the senior Senator from Oregon. I should like to say for the 
Record that the Senator is a very precious treasure of mine, because he is a 
biased friend. I do not know of anything more precious than a biased friend. 
I want him to know, however, that I have considered it a great honor to serve with 
him in the Senate, as we have fought shoulder to shoulder many times in sup- 
port of what I considered to be sound liberal causes promoting the general wel- 
fare of the people of this country. ’ 

I remember very well his distinguished service as chairman of the Committee 
on the Judiciary of the Senate. It is a great chapter in the history of the Com- 
mittee on the Judiciary. The remarkable things that were done under Senator 
Langer’s chairmanship sought to strengthen the great principles of individual 
freedom and rights, all encompassed in what we are referring to here this after- 
noon as the procedure on which due process of law rests in the Constitution of 
the United States. 

His comments cause me to say that long before I entered politics I had done a 
considerable amount of professional work in the field of crime investigation in 
this country. I directed, for the Department of Justice, a 2-year study in the 
field of criminal law administration, which resulted in a 5-volume work. In 
the course of that study, we ran into a great many examples of third-degree 
methods practiced by the police. 


POLICE METHODS 


It is always a ticklish thing when one talks about abuses that develop in police 
methods in this country, because there are always those who seek to give the im- 
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pression that a person is not in favor of strict enforcement if he undertakes 
to criticize the police. 

Mr. President, it is because I am in favor of strict law enforcement, and it is 
because I believe that justice should prevail, that throughout my professional 
career I have raised my voice and pointed my pen many times against police prac- 
tices that jeopardize individual liberty. 


THE EFFECT OF FEAR 


Third-degree methods can take many forms. Even now occasionally there may 
be an outbreak in a police department of so-called physical third-degree methods. 
Whether the methods take the form of the rubber hose or the fist or the boot, 
or the form of the penetrating light shone for long hours into the face of the 
accused, or whether they take more subtle forms, the very essence of the 
third-degree method is to prey on the instinctive reaction of a human being when 
it takes the form of fear, because a frightened man or woman is not in a very 
good position to exercise his or her powers of rationality. 

The frightened man or woman victimizes himself or herself time and time 
again. The frightened man or woman very frequently, as the cases by the scores 
in American jurisprudence point out, admit wrongdoing when, in fact, they are 
innocent. Frequently, out of fear, unexplainable in many of these instances by 
the psychologist, they implicate others who, in fact, are innocent. 

One of the reasons for the development of these concepts of due process of law ; 
one of the reasons why we sought to modify the star-chamber proceedings of 
the British Crown; one of the reasons why, in the birth of this Republic, there 
was given to the individual the protection for which I am pleading again this 
afternoon, was that it had always been recognized that an individual harassed by 
fear was an individual whose testimony at that time was likely to be most 
unreliable. 

With all the individual differences that exist among people, the time element 
itself can become a third-degree technique. The holding of the individual in the 
police station without access to counsel or family or friends; all of the physical 
surroundings of the setting; the inflection of voices; the facial expressions of 
police and prosecutor—all of these have terrifying effects on some individuals. 
The very environment becomes steeped in a third-degree atmosphere, without a 
fist being applied, a boot kicked, or a rubber hose administered. 

In essence, that is the heart and soul of the Mallory case. In essence, the 
Supreme Court, thank God, has said: “You cannot take an accused and hold him 
for an unreasonable period of time without violating his rights of freedom.” Yet 
there are those who apparently think it will help in the enforcement of the criminal 
law to give the police an unchecked power in respect to the time element. For- 
getting the individual for the moment, let me point out that when such a practice 
as that develops, and it becomes well known that such advantages are being taken 
of persons accused of crime, sooner or later 12 men or women true, sitting in a 
jury box, will begin to manifest their reactions to that sort of enforcement 
technique. 

EFFECT UPON JURIES 


This leads me to comment on another problem which I have observed in the 
crime investigations I have conducted. Unless we protect the precious right of 
freedom in the administration of criminal justice, juries will take the law into 
their own hands. I do not condone that or sanction it, but that is what will 
happen. They will refuse to convict, not because they have a question as to the 
guilt of the individual, but because the law-enforcement officers have violated 
what the juries consider to be fair play, in that there has been a violation of 
precious individual rights. 

So I say to those who are so anxious to reverse the Mallory case: “You will 
make a great mistake. If you do not maintain checks upon police departments 
consonant with due process of law, you will only increase the problems of law 
enforcement, and not decrease them, because these precious rights have been 
found to be true and sound throughout the history of our Republic.”” One has only 
to read the Douglas book to know whereof I speak. 

All my bill says, in effect, is: “Interrogate or arrest him; but you are required, 
when you detain him, to notify him of his rights. You are required to notify 
him that he is entitled to the benefit of counsel. You are required to notify him 
that anything he says can be used against him, and he is not under any obligation 
to say anything.” 
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The last point is quite important. Let me say by way of a generality, subject 
to all the limitations of a generality, that confessions forced out of an arrested 
person are usually the technique of a lazy police department and a slovenly district 
attorney. Under our system of criminal justice, we have a right to have a police 
department so efficient and a district attorney so able that it is not necessary to 
browbeat a confession out of an accused. 

I am familiar with the point of view on the other side of the question, namely, 
that to catch crooks it is sometimes necessary to use techniques which are not 
particularly acceptable in the drawing room or around the tea table. But I 
repudiate that concept. In my judgment, we can never afford, in the United 
States, on the ground of enforcement expediency, to endanger and risk the 
individual rights of a citizen so sorely won in the history of our Republic. 

All I seek to do in my bill is to guarantee to free men and women in the United 
States that they will be given the basic protections which I think are essential 
if due process is to be carried out in the administration of criminal justice. 

Now, Mr. President, I desire to turn to another subject. 

The Presipinc Orricer. The Senator from Oregon has the floor. 


ExHIBiIT 20 
Covineton & BURLING, 
Washington, D. C., March 22, 1958. 
Hon. THomas C. HENNINGS, Jr., 
United States Senate, 
Washington, D.C. 


Dear SENATOR HENNINGS: Because Mr. Charles Reich and I have had a con- 
siderable interest in the matter of confessions and police detention on which 
your subcommittee has recently held hearings, I am taking the liberty of 
forwarding to you with this letter a copy of a memorandum on H. R. 8600 
and S. 2432 which we have prepared and which we have distributed to a number 
of persons in the Department of Justice, on Capitol Hill, and elsewhere. I 
would appreciate it very much if it could be made a part of the record of your 
hearings. 

Very truly yours, 
C. A. Horsky. 


MEMORANDUM ON H. R. 8600 AND S. 2482, RELATING TO DETENTION AND 
QUESTIONING OF PERSONS BY POLICE 


(By Charles Horsky and Charles Reich) 


Now pending before the Congress are two bills relating to the detention and 
questioning of persons by the police. The first, H. R. 8600,’ provides: 

“Statements or confessions or other evidence shall not be inadmissible solely 
because of delay in taking an arrested persons before a commissioner or other 
judicial officer.” 

This bill would apply to Federal criminal proceedings throughout the United 
States. The second bill, 8. 2432,’ applies only to the District of Columbia: 

“That any person who is taken into custody by any law-enforcement officer 
of the District of Columbia as a suspect in the commission of any crime in 
the District of Columbia shall, except as provided in section 2, be arraigned 
within twelve hours from the time at which he was so taken into custody. Any 
person who is not arraigned within the time prescribed in this section shall be 
released from custody. 

“Sec. 2. If, after diligent search, the law-enforcement officers of the District 
of Columbia having custody of any person, are unable to find an officer before 
whom arraignment may be had within the time prescribed in the first section, 
such officers may maintain custody of such person until such time as arraign- 
ment is possible.” 

These bills, the precise effect of which will be discussed below, were intro- 
duced to deal with a single problem—whether persons may be convicted of crime 
by the use of confessions obtained as a/result of secret questioning during a 
period of unlawful police detentions “Phe bills attempt to resolve law-enforce- 


1 Introduced by Mr. Keating of New York. 
2 Introduced by Mr. Butler of Maryland. 
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ment problems supposed to have been raised by a rule adopted 15 years ago by 
the Supreme Court and most recently applied in Mallory v. United States (354 
U. 8. 449). In their present form, however, it is doubtful whether these bills 
provide satisfactory solutions to any law-enforcement problems ; moreover, they 
raise questions of the gravest nature regarding the protection of the constitu- 
tional rights of accused persons. 


I, BACKGROUND OF THE BILLS 


No statute regulates or limits police questioning of suspects. But under rule 
4 of the Federal Rules of Criminal Procedure a suspect may be arrested only 
if there is probable cause to believe he committed a crime. It is illegal to arrest 
a citizen solely for questioning or on suspicion," and rule 5 limits detention by 
the police following arrest. It provides that when any person is arrested he 
must be taken “without unnecessary delay” before a United States commissioner, 
who informs him of the charge against him, of his right to retain counsel, to 
refuse to answer any questions, and to have a preliminary examination. The 
suspect must be afforded an opportunity to consult counsel. If the commis- 
sioner determines that the evidence at the preliminary hearing gives probable 
cause to believe that the arrested person committed an offense, he is held for 
trial; otherwise, he is discharged from custody. If held, he may then be 
admitted to bail. 

In the past, the police have not always complied with the requirements of 
rule 5. Instead, they have delayed bringing suspects before a commissioner, 
using this period for interrogation. Sometimes such interrogations, conducted 
before the accused has been advised of his rights or has an opportunity to con- 
sult counsel, produce confessions or damaging admissions.‘ 

Ordinarily, the detention and questioning of suspects are not the concern of 
the courts. But where a suspect is convicted of crime, it is the duty of the 
courts to pass upon the evidence used to convict him. In a small minority of 
cases, accused persons have been convicted by the use of evidence obtained from 
them as a result of secret police questioning during a period of illegal detention. 
It then becomes the duty of the courts to decide whether such evidence is 
properly admissible. 

This question first came before the Supreme Court in 1943 in McNabb v. United 
States (318 U. S. 332). The Court there held that the evidence illegally ob- 
tained by the police could not be used to secure a conviction. The Court made 
plain that it was ruling on a question of evidence, not attempting to regulate 
criminal procedure : 

“* * * We are not concerned with law-enforcement practices except insofar 
as courts themselves become instruments of law enforcement. We hold only 
that a decent regard for the duty of courts as agencies of justice and custodians 
of liberty forbids that men should be convicted upon evidence secured under the 
circumstances revealed here * * *” (318 U.S. at 347). 

The McNabb rule has been consistently followed by the Supreme Court. Its 
latest application was in Mallory v. United States. This decision, although it 
represented no new principle, attracted wide public attention, and thereby 
provided the impetus for the bills under discussion. 

The Mallory case grew out of an alleged rape. Young Mallory lived, along 
with his older half-brother and grown nephews, in the house where the rape 
occurred. The victim could make no positive identification, but thought that 
the features of her masked assailant resembled those of Mallory and his two 
grown nephews. When the police arrested him, they told him that his brother 
had identified him as the assailant. At least four policemen began to question 
him. Mallory strenuously denied his guilt. After some hours he was induced 
to take a lie-detector test and after almost an hour and a half of steady interroga- 
tion with the machine he agreed to sign a statement that he had committed the 
crime. He was not brought before a United States commissioner until the next 
morning. Mallory was 19 years old and of such low mentality that his trial was 
delayed for a year because of doubt about his ability to understand the nature 
of the proceedings against him. At his trial, the confession thus obtained 
formed the principal evidence against him. He was convicted of rape and sen- 
tenced to death. 


8 Upshaw v. United States, 335 U. S. 410, 414. 
_ * Exam »les of recent cases where this has happened are: Rettig vy. United States, 239 
F. 2d 916 (D. C. Cir. 1956) ; United States v. Klapholz, 230 F. Sa 494 (2d Cir. 1956) ; 
United States v. Skeeters, 122 F. Supp. 52 (D. C. S. D. Calif. 1954). 
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On appeal the Supreme Court held that the police violated the law because 
they failed to take Mallory before a commissioner without unnecessary delay. 
The Court held further that the confession obtained by interrogation during this 
period of illegal detention—before the boy had been informed of his right to 
consult counsei and of his right to remain silent—could not be used to convict 
him. 

The effect of the Mallory decision has been widely misunderstood. The purpose 
of this memorandum is to point out the relationship between the McNabb- 
Mallory rule and the fundamental constitutional rights which it is designed to 
safeguard, and to consider the pending bills in light of the arguments advanced 
to support them. 


II. PURPOSE OF THE M’NABB-MALLORY RULE 


The statutes and rules governing Federal criminal procedure are deeply 
rooted in the Constitution, which guarantees certain fundamental rights to all 
persons arrested and accused of crime. The fourth amendment prohibits un- 
reasonable searches and seizures of person or property. The sixth amendment 
requires that an accused person be informed of the nature of the charges against 
him and be given an opportunity to have counsel for his defense at every stage 
of the proceedings. The fifth amendment forbids imprisonment of persons except 
in accordance with law. It provides the right to remain silent in the face of 
police questioning. It also guarantees that no person shall be convicted on the 
basis of his own confession unless it was voluntary and not obtained by pressure 
or promises. The eighth amendment affords a right to bail, within certain 
limits. And article I guarantees the right to test wrongful imprisonment by 
habeas corpus. 

Today few would dispute that these rights, hard-won by our ancestors, form 
a cherished part of the American democratic heritage. But they must be safe- 
guarded in practice as well as in theory. Throughout its history the Supreme 
Court has refused to countenance practices which lead to a practical denial of 
these rights, even though the rights might continue to exist in theory. Hence 
the Court has long excluded evidence obtained in violation of the fourth amend- 
ment.’ And it has held that, where a defendant cannot afford a lawyer, a Fed- 
eral court must appoint one for him to preserve the defendant's constitutional 
right to counsel, which would otherwise be denied due to his inability to pay.® 

The McNabb-Mallory rule is an application of the same principle. It is 
designed to prevent practices which as a practical matter are likely to nullify 
the basic constitutional rights of accused persons. 

If a suspect can be held illegally by the police without being brought before 
a commissioner, and thereafter convicted on the basis of admissions made during 
that time, he may effectively be deprived of some of his most important con- 
stitutional rights. : 

In the first place, the requirement that an accused person be informed of the 
charges against him is nullified if damaging admissions can be obtained from 
him before he knows of the charges. Without knowing the charges even a 
suspect who is both innocent and honest is in danger of making careless or 
contradictory statements which may make it difficult or impossible for him 
later to prove his innocence. And a person in custody for what he believes to 
be a minor offense might be little concerned about his own defense, whereas 
if he knew a serious crime was charged he would refuse to talk until he had 
fully collected the facts in his own mind. The purpose of this constitutional 
right is to make it possible for an accused person to defend himself effectively. 
It is difficult to conceive of any reason for cutting off this right at any stage of 
the proceedings, if it is worth preserving at all. 

In the second place, a person who is required to submit to interrogation be- 
fore he has had an opportunity to talk to a lawyer, or even knows that he has 
that right, has been deprived of counsel when he needs that help most. By 
the time a lawyer enters the case it may already be too late if the accused, 
however innocent, has already involved himself in unnecessary contradictions 
and confusion which make it appear that he is guilty. Experienced and edu- 
cated persons do not voluntarily submit to interrogation about crime without 
the assistance of counsel, even though they are innocent of any wrongdoing. 
Surely, uneducated, inexperienced persons should not be deprived of the right 


5E. g., Weeks v. United States, 232 U. S. 383. 
® Johnson vy. Zerbat, 304 U. S. 458; Johnson vy. United States, 352 U..S. 565. 
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to such assistance, for they need it most. The Constitution guarantees an 
accused the right to counsel at every stage of the proceedings against him.’ 

In the third place, an accused person may not know until too late that he 
need not answer any questions at all. He may believe that he can be punished 
for failing to answer official questions. He may, although innocent, make state- 
ments that raise suspicions and destroy his credibility to such an extent that 
he cannot later rehabilitate himself. In such circumstances, failure to inform 
a prisoner of his constitutional right to silence may be equivalent to denying 
him the right. The right is a hollow one if a suspect first hears about it after 
he has made statements that can be and are used as evidence against him. 

Other constitutional rights such as bail and habeas corpus may in like manner 
be denied by illegal detention. 

Perhaps the most important reason for the McNabb-Mallory rule is that it 
is the only effective way devised so far to make certain that no conviction rests 
upon a confession obtained by police coercion. Under the Constitution, no de- 
fendant should be convicted with the aid of admissions made because of in- 
timidation or promises. But when such confessions are obtained during a 
period of illegal detention by the police, before the defendant has talked to 
counsel or been advised of his rights, the atmosphere is fraught with coercion. 
Young or ignorant persons held in custody without a friend to help them may 
easily be frightened into making admissions—truthful or untruthful. Yet such 
pressure is usually difficult to prove because the defendant has no witnesses 
while the police have many. The McNabb-Mallory rule bars all such admissions 
from evidence, thereby insuring that police violation of rule 5 will not lead 
to a denial of constitutional rights as well. 

Mallory’s own case demonstrates the practical validity of the Court’s decision. 
The boy was told that his brother had identified him as the assailant. A similar 
situation occurred in Bram v. United States (168 U. S. 532 (1897)). The 
captain of a vessel, his wife, and the second mate were all murdered while at 
sea. The ship stopped at Halifax, and Bram, the first mate, was arrested and 
brought into a detective’s office for questioning. He was ordered to strip off 
his clothing and was then told that Brown, a seaman, had said he saw Bram 
do the killing. In confusion Bram said the seaman couldn’t have seen him 
from his station. This admission, meant as a denial, was allowed in evidence 
against Bram, and he was found guilty. The Supreme Court held that Bram’s 
constitutional rights were violated. Under the circumstances, telling Bram 
that he had been identified as the murderer put him in fear, and his statement 
was inadmissible because made under the influence of fear. The Court quoted 
this statement from one of the old lawbooks : 

“The human mind under the pressure of calamity is easily seduced and is 
liable, in the alarm of danger, to acknowledge indiscriminately a falsehood or a 
truth, as different agitations may prevail. A confession, therefore, whether 
made upon an official examination or in discourse with private persons, which 
is obtained from a defendant, either by the flattery of hope, or by impressions 
of fear, however slightly the emotions may be implanted (vide O. B. 1786, p. 
387), is not admissible evidence; for the law will not suffer a prisoner to be 
made the deluded instrument of his own conviction” (168 U. 8S. 547). 

It is a rare case where what happened during questioning can be proved by 
the defendant. In all too many cases, subtle ways of putting a defendant in 
fear are likely to go undetected. The McNabb-Mallory rule is designed to fore- 
close the possibility that a confession obtained by means that are unconstitu- 
tional but undetected, during a period when the police are themselves violating 
the law, will be used to convict an accused person. 


III. THE TESTIMONY OF LAW-ENFORCEMENT OFFICIALS DOES NOT SUPPORT BILLS OF 
THE TYPE NOW PENDING 


In July and August of last year, hearings were held on the Mallory bills 
before the Special Subcommittee To Study Supreme Court Decisions of the 
House Committee on the Judiciary. The subcommittee heard testimony from 
Oliver Gasch, the United States Attorney for the District of Columbia; Robert V. 
Murray, Chief of the District of Columbia Police; William H. Parker, Los 
Angeles chief of police; Warren Olney, Assistant Attorney General, and other 
law-enforcement offic‘als. The testimony before the subcommittee indicated , 


7 Johnson vy. Zerbst, 304 U. S. 458; Johnson vy. United States, 352 U. S. 565. 
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that police officers and prosecutors are concerned about a number of law-en- 
forcement problems said to arise from existing statutes governing the arrest and 
detention of persons accused of crime. 

In the first place, the police say that much uncertainty has resulted from 
recent Supreme Court decisions so that they are unable to tell what they may 
or may not do with respect to arrest and questioning of suspects. A bill is 
needed, they contend, to clear up current confusion. 

Secondly, law-enforcement officials stress the value of extended questioning 
of suspects at the station house. As a matter of practice, the police believe 
that they should be able to hold suspects long enough to check the immediately 
available facts and thereby trace down leads. They contend that it is impracti- 
cal to require them to delay arrest until evidence sufficient to show “probable 
cause” is gathered. 

Third, the police testified that a requirement that an arrested person be taken 
before a commissioner before the police have completed interrogating and in- 
vestigating him would make it necessary to book many innocent persons. This 
would give them criminal arrest records, whereas a relatively short period of 
investigation could establish their innocence without the necessity of a recorded 
arrest. Thus questioning during a period of detention is regarded as a pro- 
tection in sifting out the guilty from the innocent. 

Finally, it was suggested at the hearings that those most likely to benefit from 
the Mallory decision were professional criminals who know all the ins and outs 
of court rulings and are quick to take advantage of procedural technicalities. 

It would be difficult to deny that the police, in their efforts to enforce the law, 
face a serious problem in the Federal arrest and arraignment procedure, but the 
bills now pending would not aid the police in dealing with the practical difficulties 
which they described to the subcommittee. y 

To begin with, these bills would not remove uncertainty from the law. With 
the repeal of the McNabb-Mallory rule of complete exclusion of evidence obtained 
during illegal detention, the courts would be required to resume a case-by-case 
examination of detention and questioning to determine whether elements of 
coercion were present. Since the circumstances may be such that prolonged 
detention is found coercive, e. g., Watts v. Indiana (338 U. 8S. 49), the police 
would never be certain whether information elicited by questioning could be 
admitted in evidence at a trial. 

Nor would either bill solve the other practical problems facing the police. 
H. R. 8600 makes no change whatsoever in the law governing arrest, detention 
and arraignment. It gives the police no rights or power that they would not 
have under the 15-year-old McNabb-Mallory rule. That rule deals only with 
the admissibility of evidence at trial. It leaves the police with as much power 
as they previously had to question suspects at any time. The rule simply pro- 
vides that if the police fail to comply with the present procedures for detention 
and preliminary hearing, evidence obtained from the defendant during the period 
of illegal detention is not admissible at the trial. H. R. 8600, which would 
simply overturn the McNabb-Mallory rule, does not add to police powers any 
more than those decisions limited them. 

S. 2432 would be different in effect. It would keep the McNabb-Mallory 
exclusionary rule but fix a time limit for bringing an arrested person before a 
commissioner. In place of the flexible “necessary” period of detention now 
permitted prior to the preliminary hearing, it would provide a rigid 12-hour 
period after which detention would be regarded as illegal. Depending on the 
circumstances in particular cases, this 12-hour period might be longer or shorter 
than the permissible period under the McNabb-Mallory decision. The subcom- 
mittee hearings left no doubt that in many instances such a rule would defeat 
the efforts of the police to solve crimes. 

In summary, the bills pending in Congress do not offer adequate. or desirable 
solutions to the problems that now beset law-enforcement officials. Instead, 
they undermine long-established rights of citizens. H. R. 8600, by preventing 
the courts from excluding statements obtained by the police in violation of exist- 
ing detention provisions, tacitly sanctions such illegal police conduct. Its text 
is an invitation to police officers to violate rule 5 of the Federal Rules of Criminal 
Procedure with impunity. If this rule is unreasonable, Congress should change 
it. But it is bad for the country and bad for the police if Congress encourages 
the police to violate any law that is still on the books, for this undermines our 
whole system of law. No bill should be passed that would lead to such a result, 
and it should not be forgotten that one of the purposes of the McNabb and 
Mallory decisions is to protect the integrity of our system of criminal procedure 
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by denying law-enforcement agencies the fruits of any illegal actions on their 


rt. 

Both H. R. 8600 and S. 2432 make possible the use of coercive practices by the 
police. Except for the most hardened criminal, any person who is held incom- 
municado by the police without an opportunity to consult with friends or counsel, 
without any formal charges having been brought and without being informed of 
his legal rights, is placed in an atmosphere of coercion. Whether the period of 
detention is the 12 hours permitted by the Senate bill or the unlimited period 
sanctioned by the House bill, by enacting such proposals Congress would place 
the stamp of approval on questioning carried on in an atmosphere of intimida- 
tion. 

When the police are permitted to question a lone suspect, it is not the profes- 
sional criminal whose rights are most likely to be in danger. It is the young, 
ignorant or inexperienced person, unused to police and court procedures, who is 
likely to be intimidated. To the ordinary citizen, arrest and detention, even if 
only for a traffic violation, is a frightening experience. It is these people—the 
innocent and those unable to protect themselves—for whom the protection of all 
criminal rules, including the McNabb-Mallory rule, is fashioned. 

Would elimination of the exclusionary rule make law enforcement operations 
more efficient? There is much reason to believe that it would not. Many experts 
in the field of criminal procedure have suggested that an efficient police force is 
one which actively rounds up evidence that can be used against criminals in 
court, instead of attempting to extract the evidence from the defendant by ques- 
tioning. The committee on the bill of rights of the American Bar Association 
quoted with approval this statement from Dean Wigmore: * 

“* * * any system of administration which permits the prosecution to trust 
habitually to compulsory self-disclosure as a source of proof must itself suffer 
morally thereby. The inclination develops to rely mainly upon such evidence, 
and to be satisfied with an incomplete investigation of the other sources.” 

But even if extracting confessions by coercive means were a more efficient 
system of law enforcement, that would not justify its acceptance in this country. 
The police systems of Soviet Russia and other dictatorships may be efficient, but 
no American wants to pay that price for efficiency. When the American Bar As- 
sociation considered the precise problem under discussion in 1944 when the 
McNabb decision was under debate, its committee adopted these views : 

“Yet efficiency in the pursuit of the guilty is not the sole test of criminal pro- 
cedure. The long tradition of the common law has built up institutions and de- 
vices which plainly hamper efficiency to some extent. These are designed to pro- 
tect the innocent against powerful Government officials, and also to insure that 
all prisoners, whether innocent or guilty, shall be treated in ways that fit in 
with the kind of society we want. For example no matter how efficient a Gestapo 
or a GPU might be, we do not like that sort of thing in the United States. It is 
particularly important to remember that criminal procedure is not framed just 
to reach obviously guilty men; it must take care of the innocent and the doubt- 
ful cases too.” ° 

We live in an age when many Americans fear increasing encroachment by the 
Federal Government into the affairs of individuals. New forms of regulatory 
statutes carrying criminal penalties for violation have greatly extended the reach 
of criminal law. Questions as to the admissibility of statements made to investi- 
gators may arise in income tax cases as well as rape cases. Thus it is im- 
portant to all our citizens that the rights of the accused be protected. 

There could be no objection to a full and open discussion of the problems of 
law enforcement touched on in the subcommittee hearings, with the object of 
revising some aspects of our criminal procedure if that is deemed desirable. 
Such revision would, of course, be limited by the procedural requirements of 
the Constitution, and any proposals made in the interest of law enforcement 
would have to be weighed against the desirability of maintaining the Ameri- 
can tradition that citizens can be arrested only on probable cause and can be 
held only upon the order of a judicial officer. 

Within these limitations, however, it may well be that changes could be made 


in the present rules that would resolve some of the problems that now trouble 


those who enforce our laws. But this is a matter that requires the most careful 
study. The Judicial Conference, the Department of Justice, and other official 


88 Wigmore, Evidence (3d ed., 1940), sec. 2251, quoted in a statement by the committee 
on the bill of rights of the American Bar Association on H. R. 3690, p. 7 (1944). 
® Statement, supra, n. 8. 
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bodies are well equipped to make such a study. Well-informed, painstaking 
consideration, and not hasty passage of one of the pending bills, is needed if 
an adequate solution to the problem of police detention and questioning of 
suspects is to be achieved. 


EXHIBIT 21 


THE Boston CoLLeGeE LAW SCHOOL, 


Brighton, Mass., March 12, 1958. 
Hon. THoMAs C. HENNINGS, JY., 


United States Senate, Washington, D. C. 


DEAR SENATOR HENNINGS: Today’s New York Times reports that your Sub- 
committee on Constitutional Rights of the Judiciary Committee is conducting 
hearings on a bill which would have the effect of overruling the doctrine applied 
by the Supreme Court in Mallory v. United States (354 U. 8S. 449). 

I find myself unable to get to Washington to testify in person, but I would 
appreciate your placing this letter in the record of the subcommittee. 

In my opinion it would be most unfortunate if the present gulf of intem- 
perate and irresponsible criticism of the Supreme Court were to have the effect 
of washing away one of our most effective assurances against the development 
of a police state. Let us bear in mind that Mallory did not create new basic 
law. It was, in essence, application of the salutary rule announced 15 years 
earlier (McNabb v. United States, 318 U. 8. 332) by a Court only three of whose 
members survived to participate in Mallory. 

It is all every well to make pious protestations about effective law enforce- 
ment, but let us face the ugly fact that, if the proposed legislation is enacted, 
the practical result will be that the police will be given a license to arrest and 
question on the basis of mere suspicion, and “probable cause” as a criterion of 
official action will disappear from the law. Remember that, in the Mallory 
case, the police suspicions extended also to the defendant’s two nephews, and 
they were arrested and detained for hours without the slightest shadow of 
justification. 

Sincerely yours, 
JOHN D. O'REILLY, Jr., 
Professor of Law. 
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ExuHIBit 22 


(The Northwestern University Law Review, owner of the copyright, 
has courteously granted permission to the Senate Constitutional Rights 
Subcommittee to reprint the following material as part of these hearings.) 


Northwestern University 
LAW REVIEW 


VOLUME 52 MARCH-APRIL, 1957 NUMBER 1 








Are the Courts Handcuffing the Police? 
A Symposium on Law and Police Practice 


A vital problem facing the courts and legislatures is the pro- 
tection of individual civil liberties without unduly restricting the 
efficient operation of law enforcement agencies. The increasing 
incidence of criminal offenses together with current progress in 
developing instruments for observation and detection emphasize 
the present importance of this problem. 


The basic issues are clear: Individual civil liberties must be 
safeguarded in accordance with constitutional mandates. These 
safeguards, however, must not be so severe that they make law 
enforcement impossible or police “lawlessness” inevitable. 


Siz distinguished authorities in criminal law and police admin- 
istration present in this symposium the basic considerations for 
resolving the problem in the areas of Arrest, Search and Seizure, 
and Interrogation and Confessions. 


The argument for less restriction of law enforcement is sup- 
ported by James Francis Coakley, District Attorney of Alameda 
County, California; Virgil W. Peterson, Operating Director of the 
Chicago Crime Commission; and Fred E. Inbau, Professor of Law 
at Northwestern University School of Law. 


Professors Caleb Foote of the University of Pennsylvania, and 
Monrad G. Paulsen of Columbia University, and the Honorable 
Samuel S. Leibowitz of the Kings County Court, Brooklyn, New 
York, broadly support the continuance of present restraints upon 
law enforcement agencies. 


The Review gratefully acknowledges the cooperation of the Com- 
mittee on Criminal Law of the American Bar Association, through 
its Chairman, Mr. Walter J. Armstrong, and Secretary, Mr. Rufus 
F. King, in furnishing transcripts of its recent discussion on the 
symposium topic to Mr. Coakley and Professor Inbau, who par- 
ticipated in that discussion. 


Fr 


CONFESSIONS AND POLICE DETENTION 483 


Law and Police Practice: 
Restrictions in the Law of Arrest 
By James Francis Coakley* 


HERE is abundant authority to support the thesis that the 

present laws of arrest unduly hamper police in the perform- 
ance of their duties.1 In most states, the arrest statutes are out- 
moded; moreover, the comparatively small amount of case law on 
the subject is conflicting, inadequate and, in many respects, like- 
wise outmoded.? With the exception of Louisiana, Wisconsin,* and 
the four states‘ which have adopted the Uniform Arrest Act,® our 
laws of arrest have remained virtually unchanged since they were 


first spawned as part of the common law of twelfth century 
England.® 


ons Attorney, Alameda County, California. Professor of Law, St. a 
Lecturer in Criminology, University of California. A.B., St. Mary’s Co 





niv. of California. 


1. In the past twenty-five years, more than one hundred articles have dealt with 
the subject of arrest. Among those which emphasize the practical pe pre- 
sented to the poses are: Adams, The Cahan Case: The AL Rey. 3 Rule, and Sey 
Law of Search, Seizure and Arrest in Coltoreie, 3 U. peal Res (1955) ; 
Law of Arrest in Relation to Contem Social Preblems, 3 U. Cut. L. eT 
eg Legal and Social Aspects of Arvest Without a Warrant, 49 Hasy, L a 
36) ; Moreland, Some Trends in the Law of Arrest, 39 Minn. L. 

479 (19859 Ploscowe, A Modern Law of Arrest, 39 Minn. L. Rev. 473 ioe) 
Waite, The Law of Arvest, 24 Tex. L. Rev. 279 ( 1946) ; Waite, Some Inadequacies 

in the Law of Arrest, 29 Micn. L. Rev. 448 (1931); Warner, Investigating the Law 
of Arrest, AB. A.J. 151 (1940) ; Warner, The Uniform Arrest Act, 28 Va. L. 
Rev. 315 (1942 »; ¥ ankwich, The Lawless Enforcement of the Law, mw, 9 So. CaLrr. L. 
Rev. 14 (1935) ; Comment, Some Proposals for Modernizing the Law of Arrest, 39 
Carr. L. Rev. 9 (1951). See also echsler, American Law Institute, Some. Ob- 
suetons oe te ee enal Code, ee 321 (1956). 

For a popular treatment of the subject, i ran, Why Do Our C ourts Protect 
pao = mf Reader’s Digest, Jan. is author states that “ 

ften show tania s of 


a 
poe than with the prevention 
a aie and the punishment of fender’ Id. at 

2. Box, Prostems tn Crrminat Law 5 (1985) aete may seem odd that the 
Gansta, bensiten bade: epte, canenenth eax the Wats acemenedl Ga Inde nahi-on TRS 
by Mr. Justice Taft, that the criminal law is medieval. 

It has been said te aveaee Soke me \aeiaatee ithe. bach: an smestiied sad 
confused state that it is a ¢ in many cases to determine whether a particular 
arrest is lawful, and that California arrest statutes are one 
propriate for mid-twentieth ‘century law enforcement.” Adams, supra note 1, at 


passim. 

Warner, Investigating the Law of A 26 A.B.A.J. 151 (1940), points out that 
the ae te Commission on Crime “. . . believed that the law of arrest was an- 
a 

Box, op. cit. suave eave 2,06 2: “Only Louisiana has enacted a new penal 
code with Sesic changes, 5 ‘ollowed by Wisconsin, whose draft is now taking its 
chances in the legislature.” See also Wechsler, supra note 1, at 321: “Modern legis- 
lative aids are badly needed in the field of penal law as the draftsmen of the Louisi- 
ana Code of 1942 or of the recent code revision in Wisconsin will most readily 
tee. 


ag at Massachusetts, New Hampshire, Rhode Island. 

¢ The Uniform Arrest Act was promulgated b — Interstate Commission on 
Crime from discussions and investigations made in For the complete text, see 
Were ioe Deere Arvest Act, 28 Va. L. Rev. 315 ( 1942). 


oLLocK & MarrtLanp, Tue History or Encusn Law 448 (2d ed 


















484 CONFESSIONS AND POLICE DETENTION 


The statutory law of arrest in California is typical of that of 
most states.? The arrest provisions of the California Penal Code, 
with a few very insignificant changes, are precisely the same to- 
day as they were when adopted in 1872. They were taken almost 
verbatim from the arrest provisions of the proposed code of crimi- 
nal procedure which was reported to the New York legislature in 
1850,° and those provisions were taken from the common law of 
medieval England.’° Conditions with respect to law enforcement 
procedures and methods have changed, of course, since the days of 
the mace and crossbow.!! The laws of arrest, therefore, should be 
changed to meet the new conditions and standards of our times.’? 
There is no justification for the continuance of outmoded laws 
which benefit the gangster, the hoodlum, the panderer, the nar- 
cotics pusher, the professional thief,’* and the criminal entrepre- 
neur more than the law-abiding citizen.’* 


1923) : “On no other ee of our law did the 12th century stamp a more permanent 
impress of its heavy d than on that which was to be the criminal law of after 
es? See also S . 582-84. 

Cat. Pen. Cone §$§ 142, 145, 147-50, 196, 813-17, 821-29, 834-51, 852-52.4, 


ey (1954). 

Comment, Some Proposals for Modernising the Law of Arrest, 39 Cauir. L. 
Rey, 96, 97 n4 ee. Sections 853.1-.4, which were enacted in 1955, resent a 
departure from ifornia’s antiquated rules by providing citation p ures for 
violations of county ordinances. For a discussion of these sections, see Comment, 
44 Cautr. L. Rev. 561 (1956). 

9. Commissioners on Practice anp Pieapincs Report No. 4, Cove or Criminal. 
Procepure, §§ 158-79 (1849). past io"Craay Re The Revision and Codification 
of A es ey Statutes 1849-1953, Rev. 766 (1954 

10. 10 Harssury, Laws or 75, 8 ed. Coss), See Wilgus, Arrest 
Without « Warrant, 22 Micu. L. Rev. Sal 673, (1924) ; Comment, Some Pro- 
posals for M the Law of Arvest, 39 Caur. L. Rev. 96, 97 (i 951). 

11. For a listing of inventions which have had a great ager, an the technique 
of ae and law enforcement, see Comment, 39 Cauir. L. Rev. 96, 97 (1951). 

12, supra note 1, at 477; Warner, Investigating the Law of Arrest, 
26 ABA. 13 131° (1940) ; Wechsler, supra note 1, at 321. 

13. Coma, egpeplifting © and the Law of Wa: The Merchant's Dilemma, 
“, Yast L.J. 788 (1953 


Ploscowe, sw heen "st 1, at 474, poses the key question: “How far can and 
should individual li be sacrifi so as to provide a degree of social 
ene Te may be anewered that any conflict between liberty and pores sues, We 

on its merits in connection with the particular problem. One of the 
American liberals, Thomas Jefferson, in a letter to Samuel Kercheval, uly 12 2. 
1816, wrote that “. . . laws and institutions must go hand in hand with the progress 
of human mind. As that becomes more developed, more enlightened, as new 
eries are made, new truths disclosed, and manners and opinions change with 
on onete of circumstances, institutions must advance also, and keep pace with 
In West Coast Hotel Co. v. Parish, 300 U.S. 379, 391 (1937), Mr. Chief Justice 
Hughes, i A... ao the caine of ao apa wage law of * veg ae ash- 
ington, interp the “liberty without due process” clause o ourteenth 
amendment of the Federal Constitution to mean that: 
In prohibiting that deprivation the Constitution does not recognize an absolute 
and uncontrollable liberty. Liberty in each of its phases has its history and 
connotation. But the liberty safeguarded is liberty in a social o ization 
which requires the protection of law against the evils which menace t e health, 
safety, morals and welfare of the people. Liberty under the Constitution is 
thus necessarily subject to the restraints of due process, and regulation which 
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The practical problem of arrest falls primarily upon the police.'® 
It is their duty and obligation to enforce the law and preserve 
order. The public makes the work of the police more difficult and 
unpleasant by a captious attitude and failure to support police 
efforts to modernize the laws of arrest.1° The public becomes ever 
more demanding of government services and of government em- 
ployees, particularly on the local level; the public expects and de- 
mands that the police provide protection, maintain the peace, bring 
the criminal promptly to justice, and perform a wide variety of 
other services. At the same time, people, organizations, and some 
publications, wittingly or unwittingly, lend their voices to the anvil 
chorus and join in the propaganda refrain of alleged police mis- 
conduct and violations of civil liberties. 


False Arrest Suits 


Attorneys who should know better sometimes file capricious, ill- 
founded damage suits against policemen for alleged brutality and 
alleged false arrest. Antiquated, unrealistic arrest laws encourage 
such litigation and facilitate an occasional verdict against the po- 
liceman. 

An examination of the cases, at least in California, will disclose 
that a policeman is a “sitting duck” for a false arrest suit if he 
makes an arrest without a warrant for a public offense, either 
felony or misdemeanor, not committed in his presence, under cir- 
cumstances which cause him in good faith to believe that a crime 
has been committed by the arrestee’? and, subsequently, the ar- 
restee is released on order of the arresting officer’s superior, or if 
the prosecuting attorney or the magistrate refuses to issue a com- 
plaint, or if the magistrate discharges the defendant because he 
believes the evidence is insufficient.‘* Thus, the policeman must act 
at his peril in making an arrest because under existing law an 





is reasonable in relation to its subject and is adopted in the interests of the 
community is due process. 
15. Moreland, supra _ 1, at 484; Ploscowe, supra note 1, at 474; Comment, 
39 Cau. L. Rev. 96 (1951). 
16. Box, op. cit. supra note 2, at 13: “The law is not wholly to blame that it is 
slow. Public opinion thunders loudly in our criminal Courtrooms, and the public’s 
reaction to crime and punishment is more _—— = the law itself.” See also 


Moreland, supra note 1, at 484; Rosenzweig, Law Revision Commission and the 
Crimimal Law—Unfilled Promise, 40 CorNELL ie: 719 (1955). 
17. See the fact age in: People v. Kitchens, 46 Cal. 2d 260, 294 P.2d 17 


(1956) P People v. Sanders, 46 Cal. 2d 247, 294 P.2d i0 (1956) ; People v. Gale, 46 
2904 P2d 13 1856) Miller v. Glass, 44 Cal. 2d 359, 282 Pd S01 (1955) ; 
ee} ae eil & Co., 90 Cal. App. 2d 461, 203 P.2d S64 (1949) ; Ware v. 
Dan, 8 Cale App. 2 24 936, | 185 3 P.2d 128 (1947). 
18. Miller v 2d 359, 282 P.2d 501 (1955); Ware v. Dunn, 80 Cal. 
Co oa 936, 183 P2d 128 “isa; Ex parte Dillon, 44 Cal. App. 239, 186 Pac. 170 
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arrest for a misdemeanor not committed in his presence is techni- 
cally illegal; and an arrest for a felony is illegal if the circum- 
stances which impelled the officer to act do not constitute “reason- 
able cause for believing the person arrested committed a felony.” 
Whether the facts at the time of an arrest add up to such “reason- 
able cause” can be a close question as to which lawyers and judges 
may, and frequently do, differ.1° Even if the action eventually is 
decided in the policeman’s favor, he has been put to considerable 
trouble, embarrassment, anxiety and possibly expense. What is he 
going to do the next time he is confronted with a situation in which 
he is called upon to make a decision and act upon information re- 
ceived from a citizen as to a crime which he has not witnessed? 
The chances are that he will hesitate or refuse to make an arrest 
without a warrant, and a criminal may continue his depredations 
upon society.?° 

Damage suits for alleged false arrest have become a nuisance 
and a problem in California. Over the past twelve years in the City 
of Los Angeles, new claims for damages alleged to have resulted 
from police misconduct have averaged approximately $1,000,000 a 
year. The facts that the city wins 91 per cent of the cases and 
that recoveries have averaged only 1/20 of 1 per cent of the total 
amount claimed, do not discourage such litigation. As long as the 
arrest laws remain as they are, the arrestee at least has a chance 
to recover damages. 


The law with respect to civil liability of peace officers for alleged 
false arrest for a misdemeanor is succinctly stated in Miller v. 
Glass: 


Where a complaint is based upon an arrest made without a 
warrant for a misdemeanor not committed within the pres- 
ence of an officer, as it is here, all that need be alleged to 
charge the unlawful arrest is (1) the arrest without process, 
(2) the imprisonment, and (3) the damage.?! 
Even where case law has attempted to give law enforcement offi- 
cers some relief from an increasing volume of unmeritorious civil 
actions, the confusion and uncertainty resulting from divergent 
holdings and from the conflict between case and statutory law 





19. Box, op. cit. supra note 2, at 38: “The thought has been ‘expressed that 
propriety of police measures varies considerably under different political administra- 
tions and that some elasticity in the law is desirable in order to tighten or relax the 
restrictions on the police by rule of Court... .” See also Walter, supra note 1, at 
97-98: “. . . [T]he police forces in California deserve to have the law in this field 
examined and overhauled. . . .” 

20. Warner, Investigating the Law of Arrest, 26 A.B.A.J. 151 (1940). 

21. 44 Cal. 2d 359, 361-62, 282 P.2d 501, 503 (1955). The court cited Collins v. 
Owens, 77 Cal. App. 2d 713, 718, 176 P.2d 372, 374 (1947); Kaufman v. Brown, 
93 Cal. App. 2d 508, 511-12, 209 P.2d 156, 158 (1949). 
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hamper conscientious police officials in performing according to 
law the services demanded and expected of them.?? 

No one would contend that a policeman should be allowed to 
engage in malicious illegal conduct which harms a person, or that 
a person who has suffered such damage should not have redress.® 
But determining how to preserve the individual’s civil remedy and, 
at the same time, protect the law enforcers from capricious, ill- 
founded litigation is no mean task. 

It has been said that a civil action against a police officer for 
alleged misconduct in the performance of his duty is not a satis- 
factory remedy.** Various alternative proposals which have been 
advanced include providing insurance coverage by the government 
and eliminating both sovereign immunity to civil damages and the 
distinction between proprietary and governmental operations.?° 
Another proposal suggests that the amount of damages be fixed by 
statute for all cases, regardless of the actual damages incurred, 
and that recovery be allowed from either the policeman or the 
government. There is also a proposal to provide by statute that an 
officer is presumed to have acted in goed faith in making an ar- 
rest and to place the burden of proving malice upon the plaintiff.?¢ 

Although liability of peace officers for false arrests is clearly an 
area which needs attention, legislative attempts to afford law 
enforcement officials some relief from this harassment generally 
fail in California. 


Summons and Citation Procedures 


Other proposals which might reduce the number of civil actions 
against police officials concern legislation providing that, after a 
criminal complaint has been filed, for certain types of offenses a 
summons may be issued by a judge ordering the accused to appear 
in court for arraignment, and/or providing for a citation to be 
issued by the police or prosecuting attorney in certain types of 
misdemeanor offenses.?7 Such procedures are now in use in some 





22. Barrett, Exclusion of Evidence Obtatned by Illegal Searches—A Comment 
on People vs. Cahan, 43 Cauir. L. Rev. 565, 590 (1955). 

23. Charges of false arrest, beating and extortion resulted in the indictment 
of four police officers, the conviction of two of them, and a complete revamping 
“ oe pais force in Oakland, California. Oakland Tribune, July 3, 1955 and 

uly 27, L 

24. See, generally, Foote, Tort Remedies for Police Violations of Individual 
a ay 39 Minn. L. Rev. 493 (1955); Comment, 39 Cauir. L. Rev. 9, 117-18 

25. See, e.g., Comment, 39 Car. L. Rev. 96, 117-18 (1951). 

26. Legislation amending the arrest laws in California is currently pending 
before the 1957 session of the legislature. The proposal to amend § 847 attempts 
to protect the peace officer in carrying out code requirements by making him 
immune from liability. 

27. The Uniform Motor Vehicle and Traffic Codes, as well as the laws of 


ors see ~ 
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jurisdictions ;?* and a few states permit or require the issuance by 
a@ magistrate of a summons, instead of a warrant, in specified 
cases.2° Also, the Federal Rules of Criminal Procedure provide that 
upon request of the attorney for the government, a summons in- 
stead of a warrant shall issue.*°° In England, a judge has the dis- 
cretion to issue a summons for the commission of any offense, 
even a felony, if he believes that the person summoned will ap- 
pear.*! 

Of course, where a summons can be substituted for a warrant 
of arrest only by the magistrate, it does not help the situation as 
to an arrest without a warrant. If the police officer were given the 
discretion to arrest without a warrant or to issue a citation, pro- 
vided that the suspect or the offender could satisfactorily establish 
his identity and responsibility to answer the charge, his exercise 
of such discretion in favor of a citation would obviously reduce 
the probability of a damage action for false arrest.*? 


Any legislation providing for the summons or citation procedure 
should also provide for fingerprinting, photographing, and other 
identification and booking processes. In addition, there should be a 
provision that the accused must make himself available to the 
police or prosecuting attorney for questioning. Prompt interroga- 
tion is an extremely important phase of police or prosecution work. 
Any curtailment or impairment of this operation would be preju- 
dicial to the administration of justice. No constitutional right 
would be violated because the suspect or accused would not have 
to answer questions if he were so inclined, but at least the police 
or prosecuting attorney should have a reasonable opportunity to 
ask questions and discuss the charge with the suspect. Failure to 
appear as provided in the summons or citation could be made a 
criminal offense. 


The citation or summons procedure would enhance rather than 


many states, provide for the issuance of a citation by an officer aent of a 
warrant for a variety of vehicle and traffic code violations. See, ¢.g., CaL. VEH. 
Cone $§ 737, 739, 741, 742, 742.5 (1954). California law also permits the issuance 
of a citation for violations of county ordinances. See note 8 supra. A bill has been 
introduced in the current session of the California legislature to extend this citation 
procedure to city ordinance violations. Perhaps it should be extended to all mis- 
demeanors. 

28. For a discussion of the use of summons and citations, see Comment, 39 
Cautr. L. Rev. 96, 107-08 (1951). See also Comment, Criminal Procedure: Citations 
ee Pow At of County Ordinances: Penal Code Secs. 853.1-8534, 44 Catir. 

29. Indiana, Maryland, Massachusetts, New Jersey, New York, Ohio, Pennsyl- 
vania, = ee 

w. P. 4, 9. See 4 Barron, Feperat Practice anp Procepure 843 
(195 1). ‘See also Warner, The Uniform Arrest Act, 28 Va. L. Rev. 315 (1942). 

31. Indictable Offenses Act, 1848, 11 & 12 mee c. 42, § 1; Magistrates’ Courts 
Act, 1952, 15 & 16 Geo. 6 and 1 Exiz. 2, c. 55, § 1 

32. See Comment, 39 Catir. L. Rev. 96, 108 (1951). 
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reduce personal liberty, save officers considerable time which could 
be devoted to more serious and important matters, avoid or alle- 
viate the hardship which arrest and confinement impose upon a 
defendant and innocent members of his family, and relieve crowded 
conditions of metropolitan jails.** As population and crime increase 
and jails are crowded beyond capacity, government may be forced 
to greater use of the citation and summons procedure. 


Delcy Between Arrest and Arraignment 


Still another area in need of attention is that of the period with- 
in which a person arrested, either with or without a warrant, must 
be brought before a magistrate.** This area is perhaps the most 
important in the whole problem of arrest, because it is so closely 
related to interrogation and investigation in the development of a 
criminal case. 


There was confusion in the California case law on this point 
until 1955. The confusion was caused by the language of section 
849 of the Penal Code which provided that there should be no 
“unnecessary delay,”*> and of section 825 which contained the 
additional language: “... and in any event, within two days after 
his arrest, excluding Sundays and holidays.’’*® It has now been held 
that section 825 does not give the officials a right to hold an 
arrestee beyond 48 hours, or for any lesser period which is “un- 
necessary.”*? The difficulty this creates for law enforcers is in 
determining what constitutes “unnecessary delay.” The decisions 
in California on this question range from 4 to 48 hours.®® 

Williams v. Zelzah Warehouse Co.** is a striking example of the 
fact that under current cases and statutes the policeman acts at 
his peril and is in constant jeopardy of a civil action for false 
arrest. In the Williams case, the court found that after the arrest- 
ing officer made the arrest, the arrestee was taken to the police 
station where he was booked for a felony (grand larceny), and con- 


33. Id. at 108-09. 

34. Id. at 113. 

35. Car. Pen. Cope § 849 (1954) provides: “When an arrest is made without 
a warrant by a peace officer or private person, the person arrested must, without 
unnecessary delay, be taken before the nearest or most accessible magistrate in the 
county in which the arrest is made, and a complaint stating the charge against the 
person, must be laid before v108 magistrate.” 

36. Car. Pen. Cope § 825 (1954) provides: “The defendant must in all cases be 
a before the magistrate without unnecessary delay, and, in any event, within 

a after his arrest, ere oe Sundays and holi ay oo 
ragna v. White, 45 Cal. 2 P.2d 428 (1985). 
38. See id. at 473, 289 P.2d at 031 In Keefe v. Hart, 213 Mass. 476, 100 N.E. 
558 (1913), a period of an hour ae a a was held to be an “unnecessary delay.” 
The Keefe case was cited with appa C982), in Williams v. Zelzah Warehouse 
Co., 126 Cal. App. 28, 30, 14 P2d 1 177, 5 
39. 126 Cal. App. 28, 14 P.2d 177 (1932). 
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fined for 82 hours without legal process. In a false imprisonment 
action which followed, the arresting officer contended that his 
liability for the confinement ended when he booked the arrestee 
at the police station. However, the appellate court held that in the 
absence of evidence as to the rules of the department or other 
evidence showing a justification for the delay, the judgment of 
the lower court against the officer was proper. 


Whether section 11 of the Uniform Arrest Act is adequate on 
the question of delay is debatable. There are, no doubt, those who 
will say that 24 hours, with a possible additional 48 hours on order 
of a district court judge, is too much time. However, experienced 
police detectives and prosecutors will say that in many cases it is 
not enough.*° While evidence amounting to probable cause is suf- 
ficient to support an arrest and a holding order, it is not sufficient 
to support a conviction. And in California, a grand jury should not 
indict unless in its opinion the competent evidence is sufficient to 
convict.*! This creates obvious difficulties for the police. If they 
are summoned to the scene of an alleged crime and citizens there 
accuse A and give information amounting to reasonable and prob- 
able cause to believe that A committed a felony, it is the duty of 
the police to arrest him.*? If the police do make an arrest, they 
must sooner or later fill the gap between “proof amounting to 
probable cause” and “proof beyond a reasonable doubt.” The latter 
should be developed before the accused is formally charged. Ac- 
cording to the circumstances of the individual case, the time 
required to fill the gap and “wrap up” the case varies greatly. 
Frequently, even 48 to 72 hours is not enough. Where the accused 
denies guilt, relies on an alibi, or makes a statement in support of 
his denial, it takes time to check the truth or falsity of such 
statement. If the police have sufficient time to make a thorough 
check or investigation, it could result in release of the accused 
without any prosecution.** He may thus be spared the humiliation 





40. Comment, 39 C 1 oe EO, LF prev) 
41. Car. Pen. Cope Ti 919.920, 921 (1954 
42. Car. Pen. Cone § 142 (1954) ies: “Every Sheriff, Coroner, keeper of 
a jail, Constable, or other peace , who willfully refuses to receive or arrest 
any person charged with a criminal offense, is punishable by fine not exceeding | five 
thousand dollars, and imprisonment in the County Jail not exceeding five years.” 
also Cau. Pen. Con § 19a (1954), which provides that no person sentenced 
to confinement in a county or city fas on aeteegion for a misdemeanor, shall be 
committed for a period in ——- ° 
43. In Watts v. Indiana, 338 U.S. 5 37 (1949) (concurring opinion), Mr. 
Justice Jackson stated: 
. . I suppose the view one takes will turn on what one thinks should be 
the right of an accused person against the State. Is it his right to have 
udgment on the facts? Or is it his ri o to have a judgment based on 
only such evidence as he cannot conceal from the authorities, who cannot 
compel him to testify in court and also chien question him before? Our 
system comes close to the latter by any interpretation, for the defendant 
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of a formal charge and the expense of counsel, bail, or waiting in 
jail until the termination of the preliminary hearing, grand jury 
action, or trial.“ If the permissible time between apprehension 
and first appearance in court is too short to enable the police to 
conduct a thorough investigation, the suspect must nevertheless 
be released or formally charged and arraigned. If the suspect is 
released and he is actually guilty, justice miscarries and society 
is wronged. If he is innocent and charged upon the basis of prob- 
able cause only, because the police do not have sufficient time to 
check his story, the suspect is harmed and the police may later 
be sued for false arrest and imprisonment.*® Thus, an unreason- 
able restriction of the time between arrest and appearance before 
the magistrate could work to the disadvantage of the accused and 
result in his being charged and held upon proof amounting only 
to probable cause, whereas, if the police had time to verify his 
story, he would be released. As noted in a subsequent article,*® 
the laws of arrest and the hampering effect of their inadequacy 
assume even greater significance and importance in jurisdictions 
where the exclusion rule of evidence prevails. If an arrest fails 
to conform to the unrealistic and antiquated requirements of those 
laws, material and vital evidence which is picked up by the police 
as an incident of the arrest could be held inadmissible, and a flag- 
rant miscarriage of justice could thus result. 





is shielded by such safeguards as no system of law except the Anglo-Amer- 
ican concedes to him. Jd. at 59. 

. . . But if ultimate quest in a criminal trial is the truth and if the circum- 
stances indicate no violence or threats of it, should society be deprived of 
the suspect’s help in solving a crime merely because he was confined and 
questioned when uncounseled? We must not overlook that, in these as in 
some previous cases, once a confession is obtained it supplies ways of 
verifying its trustworthiness. .. . But . . . if interrogation is permissible 
at all, there are sound reasons for prolonging it—which the opinions here 
ignore. The suspect at first perhaps makes an effort to exculpate himself 
by alibis or other statements. These are verified, found false, and he is 
then confronted with his falsehood. Sometimes (though such cases do not 
reach us) verification proves them true or credible and the suspect is released. 
Sometimes, as here, more than one crime is involved. The duration of an 
interrogation may well depend on the temperament, shrewdness and cunning 
of the accused and the competence of the examiner. But, assuming a right 
to examine at all, the right must include what is made reasonably necessary 
by the facts of the particular case. Jd. at 60-61. 


44. Comment, 39 Cauir. L. Rev. 96, 114-17 (1951). 

45. “Probable cause” has been held to be that amount of evidence which 
causes a reasonable person to have a strong suspicion that the accused has 
committed a crime. Garske v. United States, 1 F.2d 620 (8th Cir. 1924). See 
also Note, 25 So. Carir. L. Rev. 449 (1952). Even though the arrestee is released 
by the police, discharged by the magistrate, or acquitted by the trial jury or judge, 
he may find that because there was “probable cause,” he is without redress. 


46. See Peterson, Law and Police Practice: Restrictions in the Law of Search 
and Seizure, 52 Nw. U.L. Rev. 46 (1957). 
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Some Additional Problems 

Other pitfalls connected with arrest laws which are similar to 
those in California include: (1) detention for questioning, (2) ar- 
rest without a warrant, (8) arrest with a warrant, (4) the right 
to search for weapons, (5) resistance to arrest, (6) use of force 
to effect an arrest, and (7) release without charging. Although 
considerable attention has been focused upon these areas,‘? the 
hampering effect of existing law has not been eliminated. The 
major difficulties with existing law can be illustrated in connection 
with arrests made with or without a warrant. 

The area of arrest without a warrant for misdemeanor offenses 
is significant if only because of the volume of such offenses. An 
officer can make an arrest for a misdemeanor without a warrant 
only when the offense is attempted or committed in his presence.*® 
He cannot do so on information furnished him by witnesses to the 
offense, the victim of the crime, or a complaining citizen. For ex- 
ample, assume that a merchant sees a thief steal his merchandise 
and flee in an automobile.*® The merchant phones the police and 
gives them an accurate, detailed description of the offense, the 
merchandise, the thief, and the automobile. This information is 
transmitted over the police radio system and, an hour or two later, 
a patrolling officer spots the thief, still holding the loot, standing 
next to the described automobile. Common sense demands an 
arrest, or at least that the suspect be taken to the store for 
identification by the merchant. However, since petty theft is only 
a@ misdemeanor and thé offense was not committed in the officer’s 
presence, the officer has no right to make the arrest. Furthermore, 
if questioned by the officer as to identity, the suspect is not bound 
to answer; nor is the officer empowered to take him to the store 
against his will.5° If the arrest is not made, the thief may escape 
to steal again; custom and common sense, therefore. dictate that 
the officer take the thief into custody. 

The same problems often arise in misdemeanor cases which 
involve driving while under the influence of intoxicating liquor. 
Frequently an officer is dispatched to the scene of an accident in 
which a tipsy driver has been involved. A complaining citizen and 
other witnesses describe what happened and identify as the driver 
a@ person standing some distance away from the car involved. 
The officer is not entitled to make an arrest since the offense was 


47. See note 1 supra. 
48. Cat. Pen. Cope § 836 (1954); Miller v. Glass, 44 Cal. 2d 359, 282 P.2d 501 
(1955) ; Coverstone v. Davies, 38 Cal. 2d 315, 239 P.2d 876 (1952); Adams, supra 
note 1; Note, 25 So. Cauir. L. Rev. 449 (1952). 
49. ‘See, preety ~— aos” and the Law of Arrest: The Merchant's 


ane 62 7 
Comment, 39 — at = 96, 99 (1951). 
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not committed in his presence. Technically, if the driver is not in 
the car when the officer arrives, he cannot legsily be arrested by 
the officer, even under a “drunk in-or-about” ordinance, because the 
officer has not seen him in the car. Moreover, although “under the 
influence,” the suspect may not be drunk. The officer may ask one 
of the witnesses to make a “citizen’s arrest,” in which event his 
request will probably be met with protestation and refusal.®* 


Vice control is often regarded as a yardstick for determining 
whether a city is clean or crime-ridden. Most vice offenses, such as 
gambling and prostitution, are misdemeanors and they are usually 
conducted behind locked doors. The police have little chance of 
seeing these offenses committed ;5? therefore, they must rely on 
reports from citizens and on information from confidential inform- 
ants or other sources.®? Thus, while an officer may have report 
after report of such offenses, he cannot make a lawful arrest unless 
he himself can see the offense being committed. Meanwhile, the 
officer and his department are unfairly accused of tolerating or 
conniving in gambling and prostitution. 

In felony cases the police are in a somewhat more favorable 
position since the law provides that the officer may make an 
arrest when he has reasonable cause to believe that the person 
arrested has committed a felony.*¢ With respect to felony offenses, 
therefore, the officer can act upon the complaint or report of 
reliable citizens, or upon information from reliable informants, and 
upon observed facts and circumstances which, although short of 
the actual commission of a crime, give rise to reasonable cause to 
believe that the suspect did commit a felony offense. 

However, since, as previously noted, judges differ as to what 
constitutes “reasonable cause,” an officer may be “second-guessed” 
by the courts.5> A lower court may uphold the officer’s judgment, 
an appellate court reverse the finding, and a higher court split 
four to three—either for or against the officer’s action. The officer, 
of course, must act on the spot and make a split-second decision, 
while those who pass judgment on his decisions may do so after 
careful study and long deliberation. They do so without benefit of 





51. For a discussion of some of the problems of citizen’s arrest, see Note, 44 
Cauir. L. Rev. 595 (1956). 

52. Warner, Investigating the Law of Arrest, 26 A.B.A.J. 151 (1940). 

53. Box, op. cit. supra note 2, at 38-39 describes present law enforcement prob- 
lems and gives the police view: “It is thought that arrest on reasonable suspicion 
should be allowed without a warrant in all of such cases, and that search not only 
of the re of the suspect but of his effects and belongings, including his car, 
— allowed upon making a lawful arrest.” 

54. Car. Pen. i § 836 (1954). On what constitutes “probable cause,” see 
Adams, 1a note 1. oa a People v. Brown, 45 Cal. 2d 640, P.2d 528 (1955) ; 
+ le v. Potter, 300 P.2d 889 (Cal. App. 1956). 

. See Comment, o Cau. L. Rev. 96, 106 (1951). 
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the atmosphere, circumstances, or full understanding of the condi- 
tions existing at the moment the officer is required to act; and if 
they decide that the circumstances do not constitute “reasonable 
cause,” the policeman who in good faith has acted at his peril in a 
conscientious endeavor to serve the public, is a target for a damage 
suit. Such situations can cause officers to become demoralized and 
reluctant to act—with resultant inefficiency and lack of adequate 
police protection for the community.*® 

In other situations, statutory law has lagged far behind reason- 
able and sensible police practices and, in some instances, even 
behind the case law. For example, a California statute requires 
that officers making an arrest must first demand admittance and 
explain their purpose before forcing an entry.5’ Particularly in 
view of the high incidence of narcotics offenses, such procedure, 
if followed strictly, would result in the destruction or disposal of 
valuable evidence. Consequently, the courts have recognized that 
such procedure need not be followed if the officer in good faith 
believes that the arrest would be. frustrated or the evidence 
destroyed.®® 

Another situation in which the police are hampered by diver- 
gence of opinion and uncertainty has to do with protecting the 
public from the drunken driver. Police believe that the Christmas 
or New Year’s Eve traffic check at strategic points has a whole- 
some psychological effect in reducing the incidence of drunk driv- 
ing violations. Yet they are told by some courts that the traffic 
check is illegal. In a case in which it was stipulated that the de- 
fendant was arrested for drunk driving while his car was stopped 
during a New Year’s Eve traffic check, the court dismissed the 
drunk driving charge on the ground that the police had no legal 
right to stop the car to observe the driver’s condition and, conse- 
quently, the evidence of his condition was inadmissible.5® This 
decision finds support in the following language of Wirin v. Horrall: 

Persons lawfully within the United States of America are 





56. Warner, Investigating the Law of Arrest, 26 A.B.A.J. 151, 155 (1940). The 
predicament of the police is illustrated by a case in California. At a late hour 
of the night, two police officers received a report from a special officer that a 
man was acting in a suspicious manner, driving without lights, and stopping from 
time to time. Responding to the report, the officers encountered a man with 
30 to 40 pounds of scrap metal and old radiators in a truck. Upon being ques- 
tioned, the man’s story was evasive and inconsistent. He was booked on 
suspicion of theft and released some 48 hours later for lack of sufficient evidence 
because of the fact that the police were unable positively to ptove ownership of the 
scrap iron and radiators. In a civil action ene the two officers, for false arrest, 
the eye — a verdict for $3,000, which was later reduced to $1,750. 

AL. Pen. Cope § 844 (1954). 
See, ¢.g., People v. en ~ Cal. 2d 301, 294 P.2d 6 (1956); People v. 
Pome 300 P.2d 889 (Cal. big allnec a 

59. People v. Rowe, San stone Examiner, Feb. 16, 1957, p. 7 (Sacramento 

Sup. Ct. Feb. 15, 1957). 
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entitled to use of the public highways and have a right to free 
passage thereon without interruption or search, unless a public 
officer authorized to search knows of probable cause for be- 
lieving that the vehicle is carrying contraband or that the 
occupants thereof have violated some law.®° 


The solution to this problem is in determining which should have 
priority—the alleged civil right of an individual to drive on a 
public street “without interruption,” or the right of the traveling 
public to have the police employ reasonable protective measures 
for their benefit and safety. 

The area of arrest with a warrant also contains problems which 
hamper law enforcement. Under existing law it is questionable 
whether an officer can make an arrest for a misdemeanor offense 
unless he has the warrant in his possession.®*? It has been speci- 
fically provided in some state statutes that the warrant need not 
be in the physical possession of the arresting officer, but in most 
jurisdictions actual possession is required.*? Such a requirement 
is unrealistic and impractical in this day of high speed transporta- 
tion and communication. For example, a warrant for the arrest 
of D for petty theft is outstanding in City A and D is located by 
police in City B; D cannot be arrested until the police of City B 
receive the warrant or a telegraphic copy thereof authorized by 
a justice of the Supreme Court or a judge of a Superior Court. 


Conclusion 


Although other examples of the inadequacies and impracticali- 
ties of current arrest laws could be given, it is deemed unnecessary. 
It seems clear why there is abundant support for the thesis that 
arrest laws are centuries behind the times and need a complete 
overhauling. Studies made by the American Law Institute and 
others point up the need for revision in this and other areas of 
criminal law and procedure. 

Much emphasis has been placed in recent years upon individual 
rights. It is about time that at least equal emphasis be placed 
upon individual duties and the rights and duties of the people as 
a whole. 

If policemen are to do better work, they must have better tools 
in the form of laws which control their work. To provide such 
tools is a worthy challenge. To meet this challenge, people, legis- 





60. 85 Cal. App. 2d 497, 501, 193 P.2d 470, 472 (1948). 
— 39 Car. L. Rev. 96, 112 (1951). 


61. 
62. 
63. Cat. Pen. Cone § 850 (1954). 
64. In Breithaupt v. Abram, 77 Sup. Ct. 408, 412 (1957), Mr. Justice Clark said, 
“As against the mght of the individual that his person should be held inviolable 
. must be set the interests of society. .. .” 
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lators and judges must face facts without platitudes and cliches, 
without flag-waving and fatuous rhetoric, without the “misguided 
sentimentality” which Wigmore calls the exclusion-rule type of 
thinking.* 

The task of a realistic revision of the law of arrest is one of 
balancing individual rights, liberties and privileges, on the one 
hand, and individual duties, obligations and responsibilities on the 
other; of weighing and balancing the rights, liberties and privileges 
of the single individual and those of individuals collectively; of 
simply deciding what is wanted and where to put the weight and 
the emphasis; of deciding which comes first—the criminal or 
society, the law violator or the law abider; of meeting the chal- 
lenge which Mr. Justice Cardozo so forthrightly met when he 
wrestled with a similar task of balancing individual rights against 
society’s rights and wisely held that the exclusion rule was bad 
law, that society came first, and that the criminal should not go 
free because the constable blundered. 


65. 8 Wicmore, Eviwence § 2184, at 36 (3d ed. 1940). 
66. In oe v. Defore, 242 N.Y. 13, 24, 150 N.E. 585, 589 (1926), Justice 
Cardozo stated: 


The question is whether protection for the individual would not be gained at 
a disproportionate loss of protection for society. On the one side is the social 
need that crime shall be repressed. On the other, the social need that law shall 
not be flouted by the insolence of office. There are ers in any choice. The 
rule of the Adams case [People v. Adams, 176 N.Y. 351, 68 N.E. 636 (1203) ] 
strikes a balance between opposing interests. We must hold it to be the law 
until those organs of government by which a change of public policy is normally 
effected shall give notice to the courts that change has come to pass. 

See also the statement by Judge Learned Hand in In re Fried, 161 F.2d 453, 465 

(2d Cir. 1947) : 
The protection df the individual from oppression and abuse by the police and 
other enforcing officers is indeed a major interest in a free society; but so is 

effective prosecution of crime, an interest which at times seems to be for- 

gotten. Perfection is impossible; like other human institutions criminal pro- 
ceedings must be a compromise. 
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Law and Police Practice: 
Safeguards in the Law of Arrest 
By Caleb Foote* 


N 1816 the stench arising from the activities of the London 

police had become so pungent that the House of Commons 
established a Select Committee to make a full investigation.1 The 
committee went about its job in a methodical and surprisingly 
modern fashion; in addition to hearings and on-the-spot inspec- 
tions, it employed investigators to make what amounted to rudi- 
mentary empirical studies of crime conditions and crime control.? 
In view of the fact that the committee documented the existence 
of almost every conceivable police abuse, it is probable that many 
persons shared the view of one witness who told the committee: 
“IT have always been of the opinion that a police officer is a 
dangerous subject to the community.’”* Succeeding committees 
took up the task of reform, culminating in legislation in 1829 
creating the Metropolitan police under a pattern of police admin- 
istration which is generally conceded to be one of the world’s best. 
A British observer has suggested that this superiority is the 
product of a tradition of “searching Parliamentary inquiry” and 
“is perhaps due to the fact that Parliament has been even more 
vigilant in controlling the police than the poliée in controlling 
crime.’ 

One hundred years later the British took another long look at 
their police through the investigation of the 1928-29 Royal Com- 
mission on Police Powers and Procedure.’ Much of the Commis- 
sion’s attention was devoted to problems arising out of the law 
of arrest, and it examined mass roundup arrests (which were 
condemned but found non-existent), interrogation of suspects, 
and the alleged need for “detentions” for investigation. It con- 
cluded that “no change in the scope of the present powers of 
arrest” was desirable and that police power was not “excessive or 
inadequate.”* This conclusion is entitled to considerable weight, 
for much of the evidence before the commission consisted of police 





*Associate Professor of io, gan, of Pennsylvania. Assoc. Professor of 
Law, Univ. of Nebraska, 1 A.B., Harvard Univ., 1939; M.A., Columbia 
Uses 1941; LL.B., Univ. = Pattee 1953. 

l. Fora " description of the committee’s work, see Gorpon & Cocxs, A Proprie’s 
Conscrence 37-75 (1952). 

2. _£.g., studies of the number ond. qngreemen distribution of prostitutes in vari- 
ous London parishes, in order to ch extent to which the police were actually 
encouraging crime. Jd. at 53. 

3. Id. at 37. 

4. Id. at 75. 


5. ese ComMISSION ON PoLIce Powers AND Procepure, Report (Cmd. 3297, 
6. Id. at 51. 
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testimony and there was careful examination of arguments that 
the practical situation facing the police required greater power to 
detain on suspicion and to interrogate suspects in custody. In its 
work the commission was handicapped by inadequate research 
tools; it lacked subpoena power and the power to take evidence on 
oath, and it apparently did not have funds to conduct its own 
research program. This meant that the only way in which ques- 
tions such as the existence of the third degree could be investigated 
was to rely on compliance with the commission’s request that the 
police furnish particulars on all complaints which had been made 
against them during a specified period. The fact that a majority 
of the forces reported that there had been no complaints whatso- 
ever certainly does not prove that these forces actually had a 
clean record. The evidence as to the limited scope of the practice 
of detention on suspicion by the Metropolitan Police (most of the 
other forces and the commission condemned this practice) is also 
unsatisfactory because police records are a notoriously inadequate 
source of information about the practice and there was little or no 
field research. Conceding these limitations, however, the commis- 
sion’s report is a sober and well documented study of the role of 
the police in a democratic state. Unfortunately it has no adequate 
counterpart on this side of the Atlantic.’ 


If American scholars have not been so fortunate as the British 
in their source material on police practices, however, they have 
not been reticent about advocating sweeping changes in the power 
of arrest. Some of these proposals are beyond the scope of this 
Article, e.g., limitations on the right to use deadly force to effect 
an arrest and abolition of the right to resist an unlawful arrest.° 
Other proposals involve the extension to misdemeanor offenses 
of an officer’s existing felony power to arrest upon reasonable 





7. A significant exception to this statement, but limited to the third degree, is: 
Nationa, ComMIssiOnN ON Law OssERVANCE AND ENFORCEMENT, LAWLESSNESS IN 
Law Ewnrorcement (1931). The same Commission’s Report on Porice (1931) is 
not concerned with arrest powers and practices. For a report of an extensive current 
investigation, see AMERICAN Bar FouNDATION, THE ADMINISTRATION OF CRIMINAL 
— tn THE Unitep States: PLan For a Survey (1955). Apparently little can 

expected from this survey which will be relevant to the problem of police arrest 
powers, for in a detailed “topical outline for research,” id. at 107-93, only the most 
cursory reference is made to this area. Jd. at 123, 125-26. 

8. ¢.g., Ploscowe, A Modern Law of Arrest, 39 Minn. L. Rev. 473 (1955) ; 
Waite, Public Policy and the Arrest of Felons, 31 Micu. L. Rev. 749 (1933) ; War- 
ner, The Uniform Arrest Act, 28 Va. L. Rev. 315 (1942). 

9. To an extent the right to resist an unlawful arrest involves many of the same 
considerations which are discussed herein. One basis for abolishing the right would 

assumption that there exists an adequate forum for testing the legality of the 
arrest and providing redress for unlawful arrests. Much of this discussion would 
indicate that these alternatives are presently inadequate. 
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belief that an offense has been committed and that the defendant 
is guilty..° Many states have enacted such reforms, and they 
involve no constitutional problem because the requirement of 
probable cause is retained. The only policy problem posed is the 
possibility that the extension of the right of arrest without a 
warrant on minor charges!! may have served to impede acceptance 
of the more desirable practice of utilizing a summons rather than 
an arrest wherever possible.!? 

The most controversial and far reaching proposals are those 
which would extend an officer’s power to detain suspects beyond 
limits now imposed by the requirement that an arrest be grounded 
in probable cause. It should be noted that suspicion is an am- 
biguous term in the context of the law of arrest. In one sense all 
arrests are upon suspicion and the defendant remains merely a 
suspect entitled to the presumption of innocence until he has been 
found guilty. At the other extreme is the general suspicion upon 
which an officer may act when he takes someone into custody 
without any specific charge in mind but merely because the sus- 
pect’s actions have sparked a hunch in the officer’s mind that 
perhaps the suspect is up to something wrong. While the law of 
arrest has not tolerated the latter, neither @oes it require certainty 
of guilt before an arrest can be made.'* What is essential is that 
the officer’s suspicion be sufficiently reasonable to amount to prob- 
able cause. The Supreme Court has characterized this as “a 
practical, non-technical conception affording the best compromise 
that has been found for accommodating [the] often opposing inter- 
ests” of individual security and the needs of law enforcement. 1 
“Requiring more would unduly hamper law enforcement. To allow q 
less would be to leave the law abiding citizen at the mercy of the 
officers’ whim or caprice.”"'* For our purposes suspicion is defined 
as something less than that reasonable belief in the defendant’s 
guilt of a specific crime which is the essence of a showing of | 
probable cause. 4 

The significance of the proposal for legalized detention is that it | 
makes it possible for persons to be taken into custody upon such 
suspicion. Section 2 of the Uniform Arrest Act legalizes limited 
“detention” for two hours of a person about whom an officer “has 








10. E.g., lowa Cope Ann. § 755.4 (1950) (peace officer may arrest without war- al 
rant “where he has reasonable ground for believing that an indictable public offense ; 
has been committed and has reasonable ground for believing that the person to be a 
arrested has committed it’). 
11. At common law this was limited to breaches of the peace committed in the 
officer’s presence. i 
12. For an indication of how little the summons is used in this country compared a 
with its extensive use in Britain, see text at note 64 infra. iy 
13. See, ¢.9., Perkins, The Law of Arrest, 2S lowa L. Rev. 201, 238-40 (1940). i 
14. Brinegar v. United States, U.S. 160, 176 (1949). H 
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reasonable ground to suspect is committing, has committed, or is 
about to commit a crime.” Other sections would legalize search 
of suspects, apparently to make possible a legal arrest whenever 
the search turns up any incriminating evidence, and allow an 
officer to justify an arrest by hindsight if it turns out that by 
chance he has seized the right man. The ambiguity of the language 
of section 2 is probably deliberate, but it is apparently designed to 
increase the scope of present arrest powers both by removing the 
necessity for the detention to be tied to the investigation of a 
specific crime and by intending “reasonable ground to suspect” to 
include vaguely suspicious circumstances.'‘° The detention and 
search proposals have been adopted in New Hampshire, Rhode 
Island and Delaware,'? and similar changes have been considered 
by the American Law Institute for its Model Penal Code.!® 


There is general agreement about three facts related to these 
proposals: they would be illegal under present law, such illegal 
detentions are in fact widespread, and the gap between police 
practices and the law is intolerable. There is little question that 
when police illegality becomes an accepted everyday practice indi- 
vidual liberty is threatened and cynical contempt for law is 
engendered in the police, the law violator and the law abider 
alike. The disagreement arises on the issue of whether the law 
should be made to conform to the practice or vice versa. The 
decision between these alternatives involves value judgments about 
the role of the police, a resolution of the competition between 
police requirements for workable tools on the one hand and the 
preservation of individual integrity against unreasonable police 
incursion on the other, and solution of thorny problems of consti- 
tutional law. 

It is the thesis of this Article that resolution of these questions 
is handicapped by the inadequacy of our present knowledge about 
valid police needs, present police practices, and the subtle and far 
reaching effects of detention on those who have been taken into 
custody but have not been charged with the commission of a 
crime. In advancing the case for legalized detention on suspicion, 
Orfield has stated that the restrictions it imposes on individual 
liberty are “very slight; it seems to be in the public interest; and 
it causes the law to be in conformity with the practice.”!® If these 
assumptions are correct, they will and should influence both the 





15. The act is printed in full in Warner, supra note 8, at 343-47. 

16. Id. at 317-24. 

17. Det. Cope Ann. tit. 11, §§ 1901-02 (1953); N.H. Rev. Laws c. 594 (1955): 
RI. Laws 1941, c. 982. 

18. Ploscowe, supra note 8, at 477. 

19. Onrrecp, Carminat Procepure From Arrest To Appear 25 (1947). 
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value judgments we form about the wisdom of legalizing detention 
and the decisions of courts on the question of whether the Uniform 
Arrest Act is reasonable in the constitutional sense. It is appropri- 
ate, therefore, to turn to the limitations of our present knowledge. 
From this base we can formulate some hypotheses for investiga- 
tion, with the hope that we will emulate the nineteenth century 
British custom of “searching Parliamentary inquiry” to ascertain 
the facts which we must have before we can test the validity of 
Orfield’s statement. 





il. 

Factual assumptions made about police arrest practices today 
necessarily rest upon political philosophy or armchair speculation, 
seasoned with scattered and unreliable statistics,2° isolated 
studies,24 personal experiences, or undocumented police claims. 
Our literature contains “estimates” of the number of arrests 
which are illegal, but the variance between estimates and the lack 
of any reliable statistical base for them shows that they are 
nothing more than wild guesses.2 We simply do not know how 
much deviation there is from the standard of probable cause, how 
many people are detained on-suspicion under procedures which the 
Uniform Arrest Act would legalize, or how many detentions there 
are which would still be illegal under the act. It is probable that 
many arrests for such minor crimes as vagrancy and disorderly 
conduct are in fact illegal detentions ;7* how many, we do not know. 
Perhaps the greatest unknown is the probably very large number 
of detentions which are arrests in law but which are not so re- 
garded or recorded by the police. For this reason, purportedly 
cumulative statistics such as the Uniform Crime Report tabulation 
that there were 70,511 arrests on suspicion in 1,477 cities in 1955 
are virtually meaningless.2* We do not even know what propor- 
tions of arrests are with or without warrant, and the limited 
information available to us should warn us against hasty general- 
izations from geographically limited samples. A Philadelphia study 
estimates that perhaps as high as 95 per cent of arrests for major 
crimes in that city are without warrant.25 The Boston police, on 

20. For a discussion of the problems involved in the use 195 ee statistics, see 


SuTHERLAND & Cressey, Daeenes or CrarminoLocy 25-38 

21. E.g., Waite, supra note 8 g ng Note, Philadelphia Police Practice and 
the Law of Arvest, 100 U. Pa. L Rev 195). 

22. For examples of estimates S... 3 ba ~ ork, see Hall, Police and Law 
in a Democratic Society, 28 Inn. ie 152-54 ¢ (1953) ; Warner, Tnvestigating the 
<— ~ Arrest, 26 A.B.A.J. 151 (1940) 

23. Foote, Vagrancy-type Law and Its Administration, 104 U. Pa. L. Rev. 603 
(1956) ; Note, Use of Vi type Laws for the Arvest and Detention of Suspi- 
cious Persons, 59 Yate L.J. 1 (1950). 

* a Untrorm Crime tH 14 (1956). 

ote, ae, Police Practice and the Law of Arrest, 100 U. Pa. L. Rev. 
182 1189 8 (1952). 
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the other hand, state that in 1955 for major crimes against person 
or property there were 5,695 arrests with warrant, compared with 
only 1,005 arrests without warrant.?° Probably the Boston situa- 
tion, if true, is the exception, but at present such a conclusion 
must be labelled as speculation. 

This absence of factual information about one of our most 
serious law enforcement and civil liberties problems is the product 
of inadequacies of legal research and lack of focus in non-legal 
research. Non-legal research has tended to be descriptive rather 
than empirical and has not been directed to problems of constitu- 
tional and legal limits on police power; for example, the police 
surveys of the Institute of Public Administration have emphasized 
efficiency and management problems and have not been concerned 
“with lapses from standards imposed by public duty, except as 
they may stem from management policies and procedures.’’?’ 

Short of the kind of investigation which is proposed below, it 
is impossible to do more with existing facts of police arrest 
practices than pose some hypotheses which need to be tested by 
empirical research. For this limited purpose, I have examined 
police department reports covering the three years 1953-55 for the 
cities of Boston, New York, Baltimore, Cincinnati, Cleveland, De- 
troit, Grand Rapids, Chicago, San Francisco and Los Angeles; one 
report each from Omaha and Lincoln, Nebraska and Philadelphia; 
statewide California criminal] statistics for 1952-1955 and some 
earlier years; and some miscellaneous earlier statistics.28 These 
cities were not selected as an adequate sample of American urban 
practice, but simply because these particular reports were readily 
available. While some of the reports were useless for my purpose,?® 
most contained enough information to be helpful in formulating 
research objectives and methodology. 

One city (Detroit) makes what appears to be full disclosure of 
its detention policy in its annual police reports. Some other cities 
list some detentions under such headings as “held for investiga- 
tion,” “en route,” “released by police—no formal charge” or “no 
prosecution.” There is some tendency to improve appearances by 
eliminating labels which are patently illegal. For example, the 
Chicago reports have no figures opposite the listing of the offense 
of “suspicion,” explaining in a footnote: “Suspicion included in 





26. Portce Commissioner or Boston, ANNUAL Report 10 (1955). 
27. Instrrute or Pustic ApmInistraTion, New Yorx Poryce Survey pt. III 
(1), See, mares the discu ren of the eae rarer at note rae, d 
ere some ex is requir police reports of these cities 
“"—_ a nian P i ne iously that “th 
, ’ es Police ent states piously that “the importance 
of demande statistics is easy to understand,” but the reports examined find no room 
for statistics of any value among pages of display tography of the civic architec- 
ture, highway engineering and imposing police ofhcers of Southern California. 
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Disorderly Conduct.” Prior to 1954 Baltimore reported more than 
2,000 arrests annually for the crime of “suspicious character,” 
but for the last two years this was changed to “investigation.” 
Where direct information is lacking or inadequate, some idea of 
the scope of detention can be inferred from the statistics for 
indictable offenses by computing the proportion of arrests to dis- 
charges at preliminary examination. Also indicative of detention 
practices are the proportion of arrests to convictions for summary 
offenses like vagrancy and disorderly conduct, and the existence 
in some cities of disproportionately high arrest figures for these 
offenses. Examples of the ways in which police patterns can be 
researched and the inferences which are possible include the fact 
that in 1954 San Francisco had 6,865 arrests for vagrancy, or 
nearly seven times as many as the 991 recorded by its much 
larger neighbor, Los Angeles, although both cities apply the same 
law. While other variables may be involved, the inference that San 
Francisco uses a vagrancy label for arrests on suspicion while Los 
Angeles does not is strong enough to indicate the need for further 
research. This inference is also supported when it is noted that 
vagrancy is a summary offense, and considering the methods 
frequently employed in our lowest courts, it would be normal to 
expect a very high conviction rate. This expectation was borne 
out in Detroit (86 per cent), but in San Francisco the conviction 
rate for vagrancy was only 26 per cent in 1953, the only year for 
which there were figures available. It seems likely, therefore, that 
a high percentage of those booked for vagrancy in San Francisco 
are released for lack of evidence and quite likely are never brought 
before a magistrate. Los Angeles, on the other hand, has a very 
high proportion of persons “released without charge after having 
been held on a felony booking.” While I have no figures for the 
city alone, in all Los Angeles County in 1955, 41 per cent of all 
felony arrests were released without charge and in only 31 per 
cent of the cases of felony arrests were felony complaints actually 
filed.*° As unfounded felony arrests were much higher for Los 
Angeles County than for the rest of the state, and three times as 
high as the rate for rural counties, and as Los Angeles County 
includes many smaller municipalities and rural areas, it is prob- 


30. Carirornta Bureau or Criminac Statistics, Crime 1n CALirornia 28 (1955). 
Compare similar fi s in a much earlier New York survey, New Yorx Crime 
Com MISSION, REPORT 21 (1928), reporting that 58.7% of all ne arrests in New 
York City were “eliminated” in preliminary hearings, compared with 15.7% for New 
York’s rural counties. The Commission said the reason for this “is the fact that in 
rural districts arrests are seldom made unless all concerned, particularly the justice 
- the peace, are fairly well convinced that they are getting the right person. In 

— cities, the police arrest many persons, practically on suspicion, a they 

formal felony charges against them. In hundreds of cases little evidence is 
offered and the cases are dismissed.” Jd. at 23. 
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able that the number of unprosecuted felony arrests for the city 
of Los Angeles is substantially higher than the figures given. 

Another example of the way in which the statistics suggest 
variances in police practice can be inferred from comparing Omaha 
and Philadelphia vagrancy arrests, although the comparison is 
only illustrative as I do not have figures for the same year. 
Nebraska and Pennsylvania have similar common law vagrancy 
statutes, yet Omaha has nearly 16 times as many vagrancy arrests 
proportional to population as Philadelphia.*: The inference would 
be that Omaha uses the vagrancy label as a routine measure for 
suspicion detentions whereas Philadelphia does not. In this case I 
can support the inference from personal observation in both cities. 
We will see evidence indicating that Philadelphia has a very high 
detention rate, but the police do not happen to use vagrancy 
bookings for this purpose. 

The explanation for such variance in arrest booking methods is 
probably related to the statistical sleight of hand by which our 
police measure their efficiency. The most widespread custom is for 
a police force to report the percentage of reported offenses which 
are “cleared by arrest.” It is known that police statisticians have 
from time to time succumbed to the temptation to juggle this 
percentage by failing to report all known offenses. A recent *ex- 
ample of this practice was revealed in New York in 1950, when 
criticism forced the city to correct its statistical practices to meet 
accepted standards. The result of the change in reporting methods 
was that in one year “reported roberies rose by 400 percent, 
assaults with gun and knife by 200 percent, larcenies by 700 per- 
cent, while burglaries zoomed to a level that was 13 times higher 
than that prevailing in 1948 and 1949.82 It may be that similar 
juggling occurs on the arrest side of the offense-to-arrest ratio. 
Some indication of the extent of this could be determined on 
empirical investigation by ascertaining what proportion of arrests 
which are listed as “clearing” one or more offenses resulted in a 
discharge of the suspect at or before preliminary hearing for want 
of evidence. California criminal statistics indicate the desirability 
of such research. For example, in both 1954 and 1955 there were 
substantially more burglary and aggravated assault offenses 
“cleared by arrest” than there were arrests for those crimes.*? 
Variables which may explain this include the fact that one offender 


31. This is based on 1430 arrests for vagrancy in 1950 in Philadelphia, population 
2,071,605, compared with 2398 arrests in 1954 in Omaha, population 251,117. 

32. InstiruTe or Pustic ADMINISTRATION, New York Poutce Survey 34 (1952). 
Even after these corrections, the Survey found critical gaps in the reporting of 
crimes. Ibid. 

33. Carrorn1a Bureau or Carminat Statistics, Crime rn Catrtrornta (1955): 
compare table 5, at 19, with table 8, at 26. 
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may commit more than one offense and that arrests for other 
crimes may “clear” burglaries or assaults. In view of the high 
proportion of California felony arrests which result in immediate 
discharge, however, it is certainly possible that the custom of some 
cities to book their suspects for felonies reflects a practice of 
“clearing” offenses in this dubious fashion. 


Of course an offense is not “cleared” by the arrest of a suspect; 
“the ultimate objective in the investigation of a crime is the con- 
viction of the perpetrator.”*4 Even this, however, is an unsatis- 
factory measurement, for it ignores the important consideration 
that our police and prosecution machinery is also charged with the 
preservation of civil liberties. One of the curious blind spots in 
criminological research has been the tendency to regard the high 
mortality in criminal administration between the number of known 
offenses and the number of those successfully convicted of these 
crimes as indicative per se of police or prosecutive inefficiency.** 
Of course, inefficiency is one possible inference from such mor- 
tality, but clearly it is not the only one in a democracy committed 
to the principle that “too permeating police surveillance” is “a 
greater danger to a free people thar the escape of some criminals 
from punishment.’’®* Substantial mortality of cases in criminal 
investigation is an inescapable price of a Bill of Rights.*” 


Before the First World War Cleveland and Toledo experimented 
with a “golden rule policy” in which the police were informed that 
“their efficiency was determined not by the number of arrests they 
made but by the number of convictions which result from their 
arrests.”** Where such a standard is applied, it will tend to en- 
courage police minimization rather than exaggeration of the num- 
ber of arrests, and the Cleveland and Detroit police reports suggest 
that this may be happening in those cities. The Cleveland police 


34. Int. Crry Manacers Ass’n, Municipat Potice ADMINISTRATION 244 (3d ed. 
1950). 

35. E.g., 8 Am. Soctorocicat Rev. 833 (1943). It is regrettable that the prosecu- 
tion anpheads of the American Bar Foundation Survey, supra note 7, has apparent! 
led it into the same one-sided approach. See, if the research proposed, id. at 11 

3%. United States v. Di Re, U.S. 581, (1948). 

37. “Somehow we manage to conduct a a orderly, stable society although 
arrests are made in a small percentage of the offenses committed, and convictions 
lag very far behind arrests. 

“A penal system gives us about all we can get out of it if apprehension and 
peer are pursued and inflicted with sufficient determination that a would-be 
aw violator must count them as substantial risks. The escape of an occasional or 
even many guilty individuals, because of the procedural safeguards that we accord 
to the accused, is therefore a tolerable price to pay for the preservation of an at- 
mosphere of freedom and respect for individuality.” 
sh ise C8 ny Current Proposals to Legalize Wire Tapping, 103 U. Pa. L. Rev. 

38. Bremner, Police, Penal and Parole Policies in Cleveland and Toledo, 14 Am. 
J. Eoon. & Soctotocy 387 (1955). 
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department, for example, boasts that “the Narcotics squad has the 
amazing record of having obtained 618 convictions out of 614 
felony narcotics cases during the past four years.” This claim 
becomes less meaningful when it is determined that for one of 
those four years (1955) for which the figures are disclosed there 
were 368 narcotics suspects “released—no formal charge” com- 
pared with 285 persons “arrested and charged” with narcotics 
offenses. For the same year the Cleveland police also released with 
no charge 516 “suspicious persons,” some of whom may also have 
been narcotics suspects. Cleveland lists a total of 5,699 persons 
taken into custody but released without charge in 1955. It is a 
persuasive inference that exclusion of these detentions from the 
arrest statistics is, at least in part, for the purpose of improving 
the conviction-to-arrest ratio. 


Thus, both Cleveland’s ratio of convictions to arrests and Los 
Angeles’ ratio of arrests to reported offenses are misleading as 
yardsticks of police “efficiency.” Cleveland excludes detentions on 
suspicion from its arrest statistics, while Los Angeles classifies as 
arrests a large number of detentions in which there is so little 
evidence that the suspect has to be discharged at his first judicial 
hearing. It would be instructive to compare the “civil liberties effi- 
ciency” of the two systems. Los Angeles needlessly stigmatizes 
many suspects with a criminal arrest record. The Cleveland prac- 
tice bypasses the requirement that aii persons taken into custody 
be brought before a judicial officer; and while this may be a 
kindness to the released suspects in some or many cases, it has the 
undesirable feature of making it very difficult to determine what 
the police are doing and thus handicaps control of police practices. 

Typical of the inferences which can be drawn from these re- 
ports but which need to be validated by further study is one which 
arises from reported arrests and dispositions for vagrancy and dis- 
orderly conduct in Chicago. For the years 1954 and 1955 arrests for 
these two offenses totalled 110,266. Yet of this number only 25,632, 
or 28 per cent, were convicted. In view of the ease with which 
convictions for summary offenses can be obtained, it is probable 
that most of the balance of 84,634 arrests for which there were 
no convictions represent arrests on mere suspicion. Either there 
was so little evidence that the suspects were dismissed at trial or, 
as may be more probable, most were released by the police without 
ever having been brought to a court. Like the estimate made 
earlier for San Francisco, this figure is probably too small, for it 
leaves out of account the fact that many of the 25,632 who were 
convicted also represent arrests on suspicion, the convictions have 
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been obtained because of the administrative laxity typical of at 
least some vagrancy practice.®® 

So far we have discussed only arrests or detentions which are 
recorded and reported by the police, and we have examined some 
of the inferences about arrest on suspicion for which these figures 
give a reasonable basis. The picture would be incomplete, however, 
without the more difficult job of researching unrecorded deten- 
tions. The possible magnitude of this practice is suggested by 
police figures for Detroit, the only city in my study which may 
make comparatively full disclosure of detentions. The Detroit ar- 
rest table has columns headed “released by police—no prosecution” 
and “charged.” The number of “released,” while a smaller propor- 
tion than that we saw for Cleveland, is still significant. For all 
Class I offenses in 1955, there were 1073 “released” and 3883 
“charged.” An inconspicuous footnote to the table adds this item: 
“In addition to the above there were . . . 22,477 persons detained 
for investigation.” A similar entry for 1954 records 23,180 deten- 
tions. Apparently these detentions are in addition to those listed 
as “released by police,” because another table in the 1955 report 
lists 27,146 “investigation” arrests. 

While Cincinnati and Grand Rapids report a smaller number of 
detentions, most of the reports are discreetly silent about the 
practice of unrecorded arrest on suspicion, if it exists in those 
cities. The only other information I have comes from newspaper 
reports and police admissions in Philadelphia. The Philadelphia 
press reports will be examined in more detail below, but together 
with the statement of a high police official that unrecorded arrest 
on suspicion is a “normal investigating course” in Philadelphia, 
they suggest that the number of detentions may be very large. The 
police admission came during the course of an investigation 
prompted by protests about the repeated arrests of a suspect fol- 
lowing a murder committed on March 4, 1953. A friend of the 
deceased, the suspect was taken to the station house for several 
hours that day; on March 6 he was brought in again; his house 
was searched without a warrant; and on March 13 he was again 
brought in and confined, this time for twelve hours. When in- 
formed that he was likely to be picked up again, he told his story to 
the American Civil Liberties Union, and in response to that organi- 
zation’s complaint, Deputy Police Commissioner Richard J. Doyle 
did not dispute the facts but wrote: 

39. See, generally, Foote, supra note 23. 

40. That this is not a new phenomenon in Detroit, see the report that 67% of 
those arrested as disorderly persons between 1913 and 1919 were discharged by the 
superintendent of police after being held from a few hours to a few days. Mandel, 


ee os Arrest and Police Court Cases in Detroit, 11 J. Gaim. L., C. & P.S. 413, 
14 (19 
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The methods used in interrogating N . . . and the searching 
of his home were without subterfuge or harassment of any 
kind, other than the normal investigating course. We feel] that 
this complaint is without foundation and in all probability is 
this man’s method of trying to get the Police off his tail.*! 
(Emphasis added.) 
It might be added that all of the arrests were unrecorded, and the 
suspect was never charged with the crime and apparently was not 
seriously suspected after he established an alibi during his first 
detention. The subsequent interviews were to see what light the 
suspect could shed on new police information, and it suited police 
convenience to arrest him temporarily for this purpose.* 

Incomplete as it is, the foregoing information warrants an 
hypothesis that illegal detention on suspicion is widespread in 
American police practice. It must be emphasized, however, that 
such an hypothesis has not been adequately validated, and the 
assumption that such practices are universal or even that they are 
the prevailing custom is unwarranted on the basis of present infor- 
mation. Still less does this limited information warrant the as- 
sumption that because the practices are common in some cities, 
they are therefore essential to effective police work, for this leaves 
out of account the practices of the British, the FBI, and possibly 
other American forces.** What is required is research of a random 
sample of American police detention practice at the municipal, 
state and federal levels. If such a study reveals that there is wide 
variance in the extent of the practice of arresting on suspicion, 
this in turn would raise the reasonable inference that arrest on 
suspicion is not an indispensible police tool. 


When we turn to the question of ascertaining the effects of a 
practice of arrest for suspicion upon society and law enforcement 
policy we have even less reliable information than that available 
for estimating the extent of the practice. The complexity of this 
problem is illustrated by a news report of an arrest in Atlantic 
City.“* A detective looking out of his office window became suspi- 


41. Letter in files of Greater Philadelphia Branch, American Civil Liberties 
Union. 

42. Information from interviews with police officials, reported in the case file of 
the American Civil Liberties Union. 

43. “There are those who say that American conditions compel such official 
resort to crime [the third anti to catch and convict criminals. The absurdity of 
such a view is evidenced by the fact that our most effective American police force, 
the FBI, abjures this execrable method. . . .” United States ex rel. Caminito v. 
Murphy, 222 F.2d 698, 703-04 (2d Cir. 1955). See also Ernst, The Policeman and 
Due Process, 2 J. Pus. L. 250, 251 (1951) (there has been a significant lack of 
cases alleging violations of fundamental rights by the FBI). 

44. Philadelphia Inquirer, June 9, 1952, p. 1, col. 2. 
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cious because of the appearance of a man who was walking by on 
the street. Acting on his hunch, he pursued and arrested the sus- 
pect and brought him to the police station. The suspect was 
searched, and it was found that he had $18,385 concealed in his 
clothing. The suspect’s explanation was that he was a peddler and 
that the money represented his life savings, but he was booked 
on “suspicion of burglary” and held pending a fingerprint check. 

If in fact it turned out that this suspect was a criminal, the 
arrest had the socially desirable results of solving a crime and 
making its perpetrator amenable to criminal treatment. To make 
an intelligent determination of whether such an arrest contributes 
to police efficiency and represents a socially desirable policy, how- 
ever, requires much more information. We would need to know the 
extent to which such easy and necessarily haphazard techniques 
tend to be substituted for more thoroughgoing investigation or 
degenerate into harassment of reputed criminals as an alternative 
to solution of crimes. Moreover, as police efficiency is only part of 
our problem, it is important to know what percentage of success 
the police achieve with arrests on suspicion in terms of the pro- 
portion of those arrested who are actually prosecuted for the 
commission of crime. If we had reliable data on the numbers and 
characteristics of suspects who are arrested and then released 
without charge, we could make some estimate of the degree to 
which arrest on suspicion impinges on individual liberty. 


In all probability these questions of police efficiency and preser- 
vation of individual integrity are closely interrelated. The 1954 
Cleveland police report complains that “before any appreciable 
gain can be made to combat crime, there is a hurdle that must be 
surmounted and that is the indifference, apathy and lack of inter- 
est and cooperation of the general public.” Yet the same report 
casually notes that 13,540 persons were “held for investigation” 
during that year, of whom the great majority were released with- 
out being charged. Apparently it has not occurred to the Cleveland 
police that these two facts may be related and that this may be 
a symptom of what has been aptly called “the vicious circle of 
popular distrust and lawless enforcement.”*> If Smith is right that 
substantial improvement in law enforcement requires that the 
police “establish themselves as enforcers rather than as evaders 
of our criminal codes,’’** then it is of the greatest importance to 
learn all we can about the social effects of arrest on suspicion. 


Although only a few of the police reports which were examined 
give any figures relevant to this problem, the limited information 


45. SmirH, Porice Systems in THE Unrrep States 346 (1949). 
46. Ibid. 
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which is available is significant. Out of a total of 27,146 Detroit 
suspects whom the police recorded as having been arrested in 
1955, 22,477 or nearly 83 per cent were released without being 
charged. For the last four years the Baltimore reports show the 
discharge of 95 per cent of those arrested on suspicion. There were 
2,285 arrests of “suspicious characters” in 1952, 2,096 of the same 
in 19538, 2,609 “held for investigation” in 1954, and 3,025 of the 
same in 1955; of this total of 9,965 for the four year period, 9,421 
were “dismissed,” apparently before the preliminary hearing. In 
Lincoln, Nebraska, in 1954, out of 187 arrests for “investigation,” 
184 were dismissed. Cleveland information is incomplete, being 
available only for 1953 and 1954 and only for suspects “held for 
investigation by members of the Detective Bureau,” thus exclud- 
ing all detentions by other branches of the force. Of the 25,400 
persons held by the Detective Bureau during these two years, 67 
per cent were released without charge. We have already noted the 
high discharge rates for vagrancy and disorderly conduct in Chi- 
cago and San Francisco, the high dismissal rate on felony bookings 
in Los Angeles, and the probability that all these figures are gross 
underestimates because they do not reflect completely unrecorded 
detentions. It is reasonable, therefore, to hypothesize that the 
great majority of persons arrested on suspicion are released with- 
out charge. 

So little is known about the characteristics of these released 
suspects that we can do no more than suggest some of the impor- 
tant questions which need to be researched. 

(1) How many different persons are involved in a given number 
of arrests on suspicion? The only figures we have are for arrests, 
and as it is probable that many suspects are arrested more than 
once in a year, the number of arrests does not necessarily approxi- 
mate the total number of persons involved. 

(2) What are the duration and conditions of the detentions? 
We have noted that the Uniform Act seeks to achieve reasonable- 
ness by limiting detention to two hours, a period which was ex- 
tended to four hours by the New Hampshire legislature.47 We have 
no information on whether or not such a limitation is consistent 
with present police practices; certainly it would have been wholly 
insufficient in the Atlantic City case noted above, where the police 
desired to obtain a fingerprint check from the FBI in Washington. 
If in fact many or most detentions exceed two or four hours and 
such a limit is not regarded by the police as practicable, then the 


47. N.H. Rev. Stats. Ann. ¢. 594.2 (1955). It is reported that this added time 
was given “because of the length of time necessary to get to a police station, or 
-— to a telephone, in some parts of New Hampshire.” Warner, supra note 8, 
at 5 
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Uniform Act will not achieve the objective of making the law 
conform to practice. The British Royal Commission made a con- 
vincing argument against fixing any arbitrary time limits for in- 
terrogation: first, because the needs in different cases vary so 
greatly that no uniform rule can be established “unless the limit 
is placed absurdly low,” and second, because any fixed limit might 
“act as a direct incentive to a Police officer to press his questions 
unduly.’”’48 

Regarding the conditions of detention, the British Commission 
said: ‘We attach little importance to the fact that [a suspect] is 
detained in a ‘detention room,’ although that may have more 
amenities than a cell... .”4® We have no information at present 
that any such added “amenities” exist for detainees in this coun- 
try, and the Uniform Act makes no requirement that they be 
treated in any way other than as an ordinary police prisoner. It 
is probable that most American police prisoners are held incom- 
municado prior to preliminary examination, with no right to use 
the telephone or contact friends, relatives or lawyers. The abuses 
that can result under such conditions are well known; a particu- 
larly glaring example; resulting from an arrest on mere suspicion, 
was revealed in Philadelphia a few years ago in Commonwealth 
ex rel. Sheeler v. Burke.5° As it appears impossible to subject the 
third degree to adequate empirical research, all that can be done 
here is to determine the conditions typical of detention to deter- 
mine the extent to which those conditions may encourage or make 
possible abusive police practices. 

(3) What are the socio-economic, racial, and particularly the 
geographical distributions of persons subjected to arrest on sus- 
picion? For example, of the 22,477 suspects who were arrested and 
discharged by the Detroit police in 1955, it may be that a very 
large percentage of the persons involved were concentrated in a 
relatively small part of the city. If this is so, it means that the 
relative security from invasion of personal integrity which char- 
acterizes the environment in which judges, lawyers and scholars 
live is seriously impaired in some other sections of our large 
cities.5! If research should further demonstrate that areas with a 
high frequency of arrests on suspicion are also areas with a high 
frequency of crime, this would have important relevance to the 

48. Royat CoMMISSION ON PoLIcCeE Powers AND Procepure, Report 36 (Cmd. 
3297, 1929). 


49. Id. at 58. 

50 367 Pa. 152, 79 A.2d 654 (1951), one the findings of a referee which 
are reported in full at 74 Pa. D. & C. 241 (C.P. 1951). 

51. Cf. the quotation in a recent article by Chief Tites Warren: “Solon, asked 
how justice could be secured in Athens, replied, ‘If those who are not injured feel 


ae as those who are.’” Warren, The Law and the Future, Fortune, Nov. 
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problem of police-citizen cooperation to which reference has been 
made. A person arrested on suspicion which proves to be un- 
founded is likely to resent what has happened, and his bitterness 
may be shared to a degree by relatives and friends. If thousands of 
such arrests are being made annually in limited areas within 
Detroit, the effect on police public relations may be very great, 
impairing police-citizen cooperation in the very areas of the city 
where that cooperation is most needed. 

(4) What is the effect of police arrest practices upon our social 
objective for the rehabilitation of criminals? In part this question 
is related to the preceding one, for persons with prior records 
are probably concentrated in areas with a high arrest frequency 
and their presence contributes to that frequency. Research could 
determine what proportions of arrested-and-released suspects con- 
sisted of persons on parole or probation or persons with prior 
records. It would also be relevant to determine what proportion 
of persons on parole or probation in our large cities were sub- 
jected to arrests on suspicion which turned out to be unfounded. 
Such figures would be helpful in determining whether or not police 
arrest practices impede the effectiveness of parole or probation 
as rehabilitative devices. It is natural, and perhaps inevitable, that 
police suspicion should be fastened upon those with criminal 
records, but it is also true that the great majority of criminals 
stop recidivating sooner or later and return to a relatively law 
abiding life.5? Police arrest practices may create hardship and 
bitterness in.such situations which substantially impede this re- 
turn to normality or even close “...the doors to reformation, 
repentance or a new try at life.”5* This aspect of the problem is 
complicated by the existence of many statutes of dubious consti- 
tutionality which purport to sanction or at least encourage harass- 
ment of persons because of their past criminal records. Criminal 
registration ordinances,5* vagrancy laws,°> and modern offshoots 
of vagrancy such as disorderly person®* or public enemy legisla- 
tion’? are examples. 

(5) In what kinds of cases is arrest on suspicion utilized? In 
a search and seizure case, Mr. Justice Jackson has suggested that 
...if we are to make judicial exceptions to the Fourth 


Amendment, . . . it seems to me they should depend somewhat 
upon the gravity of the offense. If we assume, for example, 





52. Exxrior, Crrme 1n Mopern Soctety 340-45 (1952). 

53. People v. Pieri, 269 N.Y. 315, 327, 199 N.E. 495, 499 (1936). 

54. Note, Criminal Registration Ordinances: Police Control Over Potential Recid- 
évists, 103 U. Pa. L. Rev. 60 (1954). 
55. Foote, supra note 23. 
56. E.g., N.J. Stat. Ann. § 2A:170-1 (1953). 
57. E.g., N.Y. Penat Law §§ 722(11), (12). 
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that a child is kidnapped and the officers throw a roadblock 
about the neighborhood and search every outgoing car, it 
would be a drastic and undiscriminating use of the search. 
The officers might be unable to show probable cause for 
searching any particular car. However, I should candidly 
strive hard to sustain such an action, executed fairly and in 
good faith, because it might be reasonable to subject travelers 
to that indignity if it was the only bg ! to save a threatened 
life and detect a vicious crime. But I should not strain to 
sustain such a roadblock and universal search to salvage a 
few bottles of bourbon and catch a bootlegger.*® 


It will be recalled that the British Commission found that a few 
British police forces were utilizing detention on suspicion, which 
they said was limited to “very exceptional circumstances.” °° Evi- 
dence before the Commission,” however, led it to believe that it 
was used “more frequently, and in more trivial cases, than is really 
necessary in the interests of justice.” *1 We have no information 
for this country, aside from such inferences as may be drawn 
from police bookings like “suspicious character” and the adminis- 
tration of vagrancy laws to harass persons who are aesthetically 
undesirable. If there is agreement with Mr. Justice Jackson’s 
sensible proposition that the gravity of the offense or particularly 
imminent danger to its victims are factors in determining the rea- 
sonableness of police action, then it is important to determine the 
extent to which the practice of arrest on suspicion is limited to 
investigation of such serious situations. 


(6) A related question concerns the extent to which the police 
in their arrest practice seek to minimize inconvenience to suspects 
and witnesses by using substitutes for arrest wherever possible. 
Again reference can be made to the British Commission, which 
found that it was “the recognized practice . . . to consult, so far as 
possible, the convenience of the person from whom a statement is 
to be taken, both as regards place and time. . . .”*? The Commission 
also urged that the summons be used wherever possible,** and the 
most recent British statistics indicate that this advice has been 
followed even for major crimes. In 1955 in Britain, for seven of 
the most serious offences (excluding homicides), there were 6,342 
persons summoned compared with 14,408 apprehended.“ The only 
American police report examined which indicated any use what- 


58. Brinegar v. United States, 338 U.S. 160, 180, 183 (1949) (dissenting opinion). 
59. Royat ComMIssION ON Pottce Powers aNnp Procepure, Rerorr 56 (Cmd. 
3297, 1929). 
60. Id. at 146. 
61. Id. at 56. 
. Id. at 33. 
. Id. at 51. 


- Crrminar Statistics, ENGLAND AND’ Wates 23 (Cmd. 9884, 1955). 
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soever of the summons for any other than minor or regulatory 
offenses was that of Cincinnati, which in 1955 used the summons 
in 851 cases involving Class I crimes, compared with 2,465 arrests. 
It would be useful, therefore, to get some idea of the extent to 
which arrest on suspicion is used in cases where a less drastic 
method of investigation and interrogation would serve just as 
well. 

All of the foregoing questions could be researched in a random 
sample study of released suspects. While such a project would 
involve a major expenditure of effort and money, it does not pose 
insuperable methodological problems. The importance of obtaining 
valid information on these questions would justify whatever ex- 
pense is involved, for it is a reasonable hypothesis that the prob- 
lems we have been discussing are relevant to the question of police 
efficiency. Hoover has pointed out that “one of the quickest ways 
for any law enforcement officer to bring public disrepute upon 
himself, his organization, and the entire profession is to be found 
guilty of a violation of civil rights,” which are “all the more re- 
grettable because they are so unnecessary.”® In a 1941 study in 
Baltimore, Smith found a direct correlation between increased un- 
lawful arrest practices and a decline in the efficiency of the detec- 
tive division. He found that the 

... proportion of detective division cases held for the grand 
jury is quite steadily diminishing. . . . Notable also is the 
extraordinary increase in the number of suspects released by 
order of the Captain of detectives or the chief inspector dur- 
ing the past four years. . .. After making all due allowance for 
the occasional case in which a detective may be justified in 
taking a person to headquarters for “interview,” the fact re- 
mains that dragnets and roundups of “suspicious characters” 
have been increasingly common. . . . The reason for [these 
expedients] is to be found, we submit, in a gradual loss of 
investigative efficiency due to an almost complete failure to 
cull out unsuitable detective personnel.®¢ 

Referring to the British people’s “great jealousy of any attempts 
to give increased authority to the police,” the British Commission 
found its source to be the feeling that police “authority should 
rest on the broad basis of the consent and active cooperation of 
all law-abiding people.”®’ The British practices which have been 
cited from time to time in this Article suggest the inference that 
sparing use of the arrest power and concern for the rights and 
convenience of suspects have not played a small part in the evolu- 
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tion of Britain’s enviable position in the world of police administra- 
tion. In noting the important correlation of public relations to 
police effectiveness, a recent police study pointed out that “to the 
citizen in conflict with the law, the policeman is the city govern- 
ment, and the public relations not only of the police department 
but of the city government as a whole rest squarely on the indi- 
vidual officer’s contact with citizens.”®* Research along the lines 
indicated would give us a great deal of presently unavailable 
information about such contacts. 

An additional question for research in our random sample study 
of detentions is: what proportion of arrests on suspicion are for 
the purpose of harassment rather than for the purpose of solving 
past crimes? We have little valid data on the extent of this prac- 
tice. The Cleveland police department report for 1953 makes brief 
mention of a policy of harassment in the areas of gambling and 
prostitution, and cites “floating crap games” which “by either ar- 
rest or harassment, or both, are quickly suppressed.” While the 
practice is reputed to be common, data concerning its extent and 
relative importance cannot be obtained from police reports. I have 
some information about the practice in Philadelphia from news- 
paper sources and from a study made of vagrancy administration 
in that city.°° References to harassment as an avowed policy 
objective of Philadelphia police administration appeared on eight 
occasions during a two month period for which I read the news- 
paper files, and I have scattered clippings to the same effect pub- 
lished at other times during the last five years. Even conceding 
the extreme unreliability of many newspaper sources, the extent of 
harassment as a by-product of the practice of arrest on suspicion 
appears to be a sufficiently important problem to warrant thor- 
ough investigation. The nature of the practice is sufficiently indi- 
cated in the following summary of stories appearing between June 
17 and July 16, 1952:7° 


June 17: Police Commissioner orders all “hoodlums, 

blers and racketeers” run out of town, tells police to irick 
them up and bring them in, so that they eventually can be 
driven out of town.” First two arrests made on charges of 
corner lounging. 
June 26: Vener Commissioner circulated photographs of 25 
known ” and “public enemies,” orders police to ar- 
rest them on sight, promises to maintain the campaign “until 
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most of the 25 are driven out of town or clearly establish that 
they are now engaged only in legitimate enterprises.” More 
arrests made, police clear corner of Broad and Locust Sts. and 
order loiterers to stay away or be arrested. 

June 27: Racketeers leave haunts as police push cleanup. 

July 9: One of the 25 from the “picture gallery” picked up 
while eating lunch with his wife; his wife also taken in and 
searched. Another picked up but not slated as he was “in 
transit” at the time of his arrest. Both men released, but po- 
lice stated “both arrests served the Police Commissioner’s 
purpose” of harassment. 


July 10: Nine more “known racketeers” added to “picture 
gallery” of men to be picked up on sight. 


July 11: Police announced that 795 persons were arrested 
during one month in a four-block area because it had become 
congregating place for “unsavory characters;” were charged 
with disorderly conduct and corner lounging. 


July 13: New police squad formed to rid midcity “of small 
fry racketeers, petty thieves, loiterers and suspicious char- 
acters.” 


July 16: Suspect from “picture gallery” arrested while 
talking to another man on sidewalk. Police also arrested his 
companion, whom they described as a “known lugger” and 
charged him with disorderly conduct. Both were discharged. 
Commissioner again referred to his “systematic campaign of 
harassment to drive racket figures out of town.” 


A similar campaign was launched on October 20, 1953, sparked 
by some arrests on charges of “being a public nuisance.””! On this 
occasion the Police Commissioner was quoted as describing the 
men on his list in these terms: 

. .. [NJone work, they drive around in expensive cars and 
live lavishly. I am determined to drive vice and crime out of 
the city and anyone who stands in my way will be swept out 
with them. 

Research should determine the extent of such practices, for if 
such harassment is a major product of tolerance for arrest on 
suspicion, this would be a strong factor indicating the social un- 
desirability of legalizing detention. There would seem to be little 
dispute with the reasoning of the New York Law Revision Com- 
mission that harassment’s “underlying purpose . . . is to relieve 
the police of the necessity of proving that criminals have com- 
mitted or are planning to commit specific crimes.”72 If harassment 
has any rationale, it is either (1) that criminals can be so harassed 
that they are deterred from crime and become law abiding citizens, 
or (2) that they can be banished by this method so that they will 
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continue their criminality elsewhere. The first involves investing 
the police with summary power to inflict punishment without 
judicial intervention, while banishment is unlawful,” probably un- 
constitutional,”* and certainly unwise and self-defeating from a 
policy standpoint.75 A study of the police records of a sample of 
the kind of “gamblers and racketeers” whom the Philadelphia 
police were trying to harass out of the city might furnish an 
instructive indication of the efficacy of this method of criminal 
deterrence. The press recently published the record of one such 
Philadelphia suspect,” who had 13 recorded arrests between 1931 
and 1951. The last three arrests resulted in fines for gambling. 
The other ten, including such alleged offenses as “suspicious char- 
acter,” were disposed of by discharges. If this suspect was engag- 
ing in criminal activity, his record is a pathetic testimonial to 
police inefficiency. 
IV. 


Examination of the constitutional problems involved in a pro- 
posal to legalize detention highlights the importance of research in 
the field of arrest practices. Indeed, it has been suggested that the 
question of whether or not legalized detention is desirable on 
grounds of public policy is coterminous with the issue of constitu- 
tionality, so that if imprisonment on suspicion is a practical neces- 
sity because of modern crime conditions, then a fortiori such 
imprisonment must be reasonable in the constitutional sense. 
While we will see that this statement must be qualified at least 
as regards the fourth amendment, it indicates the importance of 
considering the two constitutional questions which are involved. 
The first concerns the standing of the Uniform Arrest Act pro- 
vision for detention under the fourth amendment, which “guar- 
antees the right of the individual to be secure against unreasonable 
arrests as well as against unreasonable search of houses and 
seizure of papers and effects.”77 Second, if such detention violates 
the fourth amendment, is it also a violation of the due process 
clause of the fourteenth amendment and therefore proscribed to 
the states? 


Proponents of the Uniform Act have minimized the constitu- 
tional issue, and the draftsman of the act has apparently hoped 
to avoid the full impact of the problem by treating detention as 
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if it were something different from arrest. The act recites that 
“the detention is not an arrest,” and provides that upon expiration 
of the two hour time limit the detainee “shall be released or be 
arrested and charged with crime.” As the accepted definition of 
arrest is “the taking of a person into custody in order that he 
may be forthcoming to answer for the commission of an offense,’’’® 
it is clear that the distinction, if any, is in the purpose for which 
a person is taken into custody; this would have to be reformulated 
to read “in order that he may be questioned to see if he is going 
to be wanted later to answer for the commission of some offense 
which may or may not be presently determined.” 

It is urged that this is a significant difference and that the 
effects of a detention are so much less severe than those of a con- 
ventional arrest as to warrant different constitutional treatment. 
This position draws some support from the limitation on the 
length of detention, the fact that it would not be recorded, and 
the consequence that a suspect could honestly give a negative 
answer if later asked whether or not he had ever been arrested.”® 
(The last point assumes that if the act were generally adopted 
that government and employment forms would not be amended 
to ask: “Have you ever been arrested or detained?”) The fact 
remains that despite these provisions the act does not wholly 
eliminate the ignominy which results from a conventional arrest 
and charge of crime. Inferences are bound to be drawn against 
anyone who is taken to a police station against his will to be 
investigated, and the attempt to minimize this stigma is more 
apparent than real. 

The same attempt to distinguish a “detention” from an “arrest” 
was made by police witnesses before the British Royal Commis- 
sion, and were characterized by it as “sophistries”; the Commis- 
sion said that the relationship of detention to arrest was that of 
“a distinction which is without a difference.”®° What such an 
alteration of labels obscures, of course, is the fact that no matter 
what you call it, an imprisonment has taken place.*! The constitu- 
tional use of the word “seizure” certainly contemplates a right 
against unreasonable imprisonment. The fact that the imprison- 
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ment may be limited to a few hours or may not result in a criminal 
record is irrelevant to the goal of achieving freedom to go about 
and do what one pleases, subject to interruption only upon reason- 
able cause. This is of the essence of “the right of the people to 
be secure in their persons... .” 

Constitutionally, therefore, the crucial fact is that there has 
been a seizure without probable cause, accompanied by most of the 
significant consequences of a conventional arrest. The suspect's 
normal activities have been summarily interrupted. He is subject 
to search, to questioning which may be unreasonable in intensity 
precisely because it is limited in time, and to all else that may 
transpire behind the closed doors of the police station. It was the 
protection of the citizen against whom there was no showing of 
probable cause from just such consequences that motivated the 
adoption of the fourth amendment, and the Uniform Act’s play 
on words does not advance us toward a solution of the constitu- 
tional problem. 

This brings us to a consideration of what is required before a 
seizure of the person will be “reasonable” and, therefore, valid 
under the fourth amendment. The part of the amendment under 
which a seizure without a warrant falls provides that: “The right 
of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be 
violated. ...” This broad standard of reasonableness is then qual- 
ified by a more explicit test which on its face is applicable only 
to arrests with a warrant: “...and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, and partic- 
ularly describing the place to be searched, and the persons or 
things to be seized.” 

The Supreme Court has always treated this language as if the 
requirement of probable cause was incorporated in the “reason- 
ableness’“of a search and seizure without a warrant. Indeed, 
without such an interpretation the warrant is reduced to a futile 
anachronism, for no officer is going to bother to make the showing 
of probable cause required for the issuance of a warrant if he is 
given the option of making a valid seizure on less evidence simply 
by avoiding the judicial process altogether. The closest search 
and seizure analogy to the problem of arrest because of suspicious 
circumstances is furnished by the moving vehicle cases, for here 
as in our detention situation the police face the necessity of acting 
rapidly if possible solution of a crime is to be achieved. In both 
Carroll v. United States** and Brinegar v. United States,®* the 
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Court decided that the validity of a search without a warrant 
depended upon the existence of probable cause. The Court in 
Carroll was emphatic that “it would be intolerable and unreason- 
able if a prohibition agent were authorized to stop every automo- 
bile on the chance of finding liquor and thus subject all persons 
... to the inconvenience and indignity of such a search.” ** Both 
of these cases involved bootleggers, and in sustaining the searches 
they appear to represent the outer limits of “probable cause for 
believing” that the specific vehicle to be searched carried contra- 
band. In both cases the facts were that (1) the person to be 
searched was known to the officer as one who “recently and re- 
peatedly has given substantial ground for believing that he is 
engaging” in illegal transportation,*5 and (2) the circumstances 
at the time of arrest furnished reasonable grounds of suspicion, 
that is, a heavily loaded vehicle coming into dry territory from a 
source of supply of liquor. 

The detention provision of the Uniform Arrest Act requires at 
most only the second of the elements of probable cause laid down 
in moving vehicle search cases. An officer may stop and question 
“any person abroad who he has reasonable ground to suspect is 
committing, has committed or is about to commit a crime,” and to 
imprison for up to two hours anyone so questioned who “fails to 
identify himself or explain his actions to the satisfaction of the 
officer.” ** (Emphasis added.) The test of “reasonable ground to 
suspect” poses semantic and practical difficulties. The Court has 
repeatedly held that “mere suspicion” is inadequate ground for 
a search and has noted that determination of the line “between 
mere suspicion and probable cause” is “troublesome.”®? It is 
difficult to see how the courts could administer an act requiring 
a distinction between “mere” suspicion and “reasonable ground 
to suspect,” which lends force to the observation of the Court 
that allowing anything less than probable cause as justification 
for a search “would be to leave the law-abiding citizen at the mercy 
of the officers’ whim or caprice.’’® 

If the search and seizure cases are determinative of the ques- 
tion, therefore, it seems almost certain that a congressional enact- 
ment of the Uniform Arrest Act would be found unconstitutional 
under the fourth amendment. The only uncertainty arises from 
the curious fact that there has been almost no litigation on the 
arrest side of the fourth amendment. The reason is found, of 
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course, in the fact that an unlawful arrest does not deprive the 
court of jurisdiction to try an offender,®® so that there has been 
no occasion comparable to that created by the exclusionary rule 
to probe the constitutional limits of the arrest power. Where the 
validity of arrests has arisen in search and seizure cases or false 
imprisonment actions it has been decided on the common or statu- 
tory law of arrest, and as this has embodied the requirement of 


probable cause the courts have not had to face the constitutional 
issues. 


When this specific question is raised, therefore, it is possible 
that, for the purpose of such detentions, the Court will not require 
probable cause as an essential element of reasonableness. Such 
a determination that a man’s person is entitled to less protection 
than his possessions is not likely, however, because arrest and 
search are so interwoven that it would be impossible to abandon 
the probable cause requirement in arrest cases without far reach- 
ing effects in the area of searches. A corollary of detention is 
search; the Uniform Act specifically provides that “a peace officer 
may search for a dangerous weapon any person whom he has 
stopped or detained. . . .” and legalizes an arrest for illegal pos- 
session of any weapon which may be found. The act is silent on 
what happens if the search turns up incriminating evidence other 
than dangerous weapons; and while in theory such evidence might 
be inadmissible, the practical result probably would be to admit 
such evidence and thus throw open the door to allow searches to 
be justified by hindsight. In the past when the Court has said 
that a valid arrest will support a search, it has of course referred 
to an arrest grounded on probable cause. An entirely different 
question will be raised if the arrest is on suspicion. A unanimous 
holding in United States v. Di Re indicates how the Court has felt 
about such attempts to justify searches by what they happen to 
turn up: 

The Government’s last resort in cupport of the arrest is to 
reason from the fruits of the search to the conclusion that 
the officer’s knowledge at the time gave him grounds for it. 
We have had frequent occasion to point out that a search is 
not made legal by what it turns up. In law it is good or bad 


when. it starts and does not change character from its suc- 
cess. 


Assuming for the moment that a federal act authorizing deten- 
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tion on suspicion would violate the fourth amendment, what is the 
consequence for the states of such a view? Although there is still 
no square holding on the point, repeated dicta seem to have estab- 
lished that “the security of one’s privacy against arbitrary intru- 
sion by the police” is “enforceable against the states through the 
Due Process Clause.” In Wolf v. Colorado the Court said that 
“were a State affirmatively to sanction . . . police incursion into 
privacy it would run counter to the guaranty of the Fourteenth 
Amendment.” A determination of whether or not the Uniform 
Arrest Act is such an incursion involves two questions. The first, 
already noted in the discussion of the fourth amendment, involves 
whatever uncertainty arises from the fact that all the “right to 
privacy” litigation has involved searches and not arrests. Second, 
the extent to which the fourth amendment is incorporated in the 
fourteenth amendment’s guaranty of the right to privacy has not 
been determined. It may be that police practices which violate 
the fourth amendment will be held to violate the fourteenth as 
well only when the particular circumstances of the individual 
case amount to “conduct that shocks the conscience.”™ It is also 
possible that the incorporation of the requirement of probable 
cause into a determination of the reasonableness of a seizure with- 
out a warrant in fourth amendment cases will not be followed in 
fourteenth amendment cases. These questions cannot be answered 
at the present time, and leave uncertain the fate of legalized de- 
tention by the states. 

Resolution of this problem will turn in large measure upon 
feelings about the legitimate scope of the right to privacy. From 
the time of James Otis’ famous speech in 1761 against general 
writs of assistance, we have been particularly concerned about 
“the freedom of one’s house,” and historically privacy has meant 
primarily the right to be as secure in one’s house “as a prince in 
his castle.” The police problem of arrest on suspicion largely con- 
cerns those found abroad on the streets, and we must consider the 
possibility that the “privacy” referred to in Wolf v. Colorado 
would not be held applicable in such a situation. Merely to state 
such a proposition, however, demonstrates its unreality. The core 
of the right to privacy is the protection of the integrity of the 
individual, and if the home is to be inviolate against unreasonable 
searches, it is because this is one way of protecting that integrity. 
No one stays in his home all or even most of the time, and one 
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does not leave one’s right of privacy behind merely because one 
steps out of doors. Freedom on the streets also has a high place 
in our constitutional order of things: “Undoubtedly the right of 
locomotion, the right to remove from one place to another accord- 
ing to inclination, is an attribute of personal liberty . . . secured 
by the Fourteenth Amendment... .”* 

It would seem unlikely that a court which gives due process 
protection to the right of privacy in one’s home, office or automo- 
bile would deny that same protection to an individual merely 
because he is seized beyond the confines of such a shelter. An 
unreported situation brought to my attention illustrates the prob- 
lem. Early one evening a twenty-one year old, brown haired 
student who had been visiting his fiancé was standing in a 
lighted doorway waiting for a bus to take him home. A police 
car drove up, two officers jumped out, took him by the arm and, 
despite the student’s offer to identify himself, insisted that he 
get into the police car. He was driven three blocks to another 
store, taken inside, and the lady behind the counter looked at him, 
shook her head and said: “No, I said it was a white haired man 
about 55.” The student was then released as summarily as he 
had been picked up, with a “sorry, bud” from the officers. 

Here is a detention in which inconvenience to the suspect was 
minimal, for the whole episode took less than five minutes. The 
mistaken identification is also understandable because of the speed 
with which the police must work when they are hot on the trail 
of an offender who has just committed a holdup. Yet the suspect's 
integrity had been violated fully as much as if the officers had in 
an equally arbitrary manner invaded his house to make a summary 
search. It should be emphasized that many detentions will not 
result in such rapid exoneration. If the victim of this holdup had 
been injured, for example, and was being treated by a doctor, 
presumably the police would have had no compunctions about 
holding the student as long as was necessary to have him viewed 
by the victim. The incarceration which this would have entailed, 
with the subjection of the suspect to the unrestrained control of 
the police during the period of detention, would be regarded by 
many persons as a more serious invasion of their integrity than a 
search of their home. 

One other aspect of the problem which is relevant to both the 
constitutional and policy questions concerns one of the more 
dubious assumptions made in behalf of the Uniform Arrest Act: 
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that if present uncontrolled arrest on suspicion were legalized 
within “reasonable” limits, it: would then be possible to control 
police illegality.°*° The only existing controls are discipline and 
education within police forces, the exclusionary rule, and the 
private suit for false imprisonment.*’ The effect and purpose of 
the Uniform Arrest Act would be to restrict the scope of the 
exclusionary rule by validating many presently illegal searches and 
to weaken what little deterrent life remains in the private tort 
action by drastic reduction of the situations in which it is appli- 
cable. The theory is that if the police are given more “‘reasonable” 
limits, then it will be possible to enforce police compliance with 
the law. On the basis of present evidence we are warranted in 
viewing such a claim with extreme scepticism. We have already 
noted the lack of evidence about the present nature of police 
detention practice, so that we have no assurance that the Uniform 
Act conforms sufficiently with practice so that the police will vol- 
untarily educate and discipline themselves to go no further. Even 
more important, Mr. Justice Jackson has noted that “Courts can 
protect the innocent against such [police] invasions only indirectly 
and through the medium of” the exclusionary rule.** The Uniform 
Arrest Act proposal, while restricting the operation of this cor- 
rective, proposes nothing in its place. Our courts have shown 
serious concern about the inefficacy of present methods of con- 
trolling police practices, and the inadequacy of other remedies was 
the basis upon which California recently adopted the exclusionary 
rule.*® It is not iikely, “therefore, that the Court will view as 
“reasonabie” a solution to police illegality which leaves the police 
with even less effective checks upon them than before. This high- 
lights the inadequacy of any proposal increasing the powers of the 
police which is not complemented by more effective measures to 
keep the police within their expanded channels. 

The extent to which the police today may feel free to operate 
outside the law without fear of reprisal may be indicated by the 
fact that not one of the 32 police reports examined in connection 
with this article raised any questions about police work being 
handicapped by the restrictions of the law of arrest. The reports 
were filled with complaints about poor pay and long hours, or 
inadequate manpower and facilities, or the need for better public 
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cooperation. There was not one complaint, however, about fears 
lest officers be deterred from their duty due to threats of suits for 
false imprisonment or other forms of discipline. This suggests the 
abstract and theoretical position of those who feel it necessary to 
change the law of arrest in order to unshackle the police. The 
police are more practical and know that they are already un- 
shackled. What emerges is that the pressing problem in police law 
today is how to enforce whatever limits on arrest we may deter- 
mine to be both reasonable and constitutional. The Uniform Arrest 
Act has nothing to contribute to the solution of this problem. 


Vv. 


The extent to which the constitutionality of legalized detention 
may turn on the policy question of whether or not such a practice 
is in the public interest gives added emphasis to the necessity for 
research. We have seen enough in our preliminary examination 
to cast grave doubts on the validity of the assumptions made by 
Orfield in support of the practice,’ to the effect that the invasion 
of individual liberty is slight, it is in the public interest, and would 
bring police practice into conformity with the law. On the con- 
trary, the most tenable hypotheses would appear to be that the 
practice of arrest on suspicion is widespread; that the high pro- 
portion of releases without charge indicates arbitrary and capri- 
cious police administration of the practice; that the resulting 
invasion of liberty may be substantial, particularly as regards 
certain classes or races of persons and in certain areas of our large 
cities; that tolerance of arrest on suspicion invites the inefficient 
and undesirable practice of harassment as a substitute for the 
solution of crime and apprehension of criminals; that there is no 
established correlation between police detention practices and the 
provisions of the Uniform Arrest Act, so that adoption of the 
latter would not necessarily bring the law into conformity with 
the practice; and that.the practice may have serious effects adverse 
to other policy objectives, such as the rehabilitation of criminals. 
Most important of all, the evidence suggests that the supposed 
dichotomy between police needs and individual rights may be un- 
real, and that police needs might be best served by scrupulous 
observance of the restrictions of the present law of arrest in order 
to break “the vicious circle of lawless enforcement and popular 
distrust.’’1° 

Validation of these hypotheses would be an important contribu- 
tion to the solution of one of our most difficult civil liberties 


101. See note 19 sspra. 
102. Smrrn, op. cit. supra note 45. 
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problems. As the right to privacy is guaranteed by the Federal 
Constitution, it would be appropriate for such an investigation to 
be carried out by Congress. A congressional investigating com- 
mittee would have the power to reach evidence that could not be 
uncovered otherwise, and if hearings were supplemented by empir- 
ical research which the Congress would contract with universities 
to carry out, it would give us the kind of factual basis upon which 
policy questions could be intelligently resolved. If congressional 
action could not be obtained, the empirical part of the research 
project could be financed by foundations. 

It is hardly necessary to add that no facts obtainable by empir- 
ical investigation will answer the value judgments which must be 
made in the formation of policies regarding arrest on suspicion. 
The “Brandeis brief” is not conclusive in the resolution of civil 
liberties problems, and even if it was determined that broad powers 
of arrest on suspicion would ehable the police to solve more crimes 
than would otherwise be possible, we must still reckon with the 
intangible value we place upon individual integrity. As value 
judgments are made in the context of factual situations, however, 
the important role of empirical research into arrest practices is 
to make certain that the information brought to bear on the 
formulation of these value judgments consists of adequately 
validated data. 
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Law and Police Practice: 
Restrictions in the Law of Search 
and Seizure 
By Virgil W. Peterson* 


URING the eighteenth century England was overrun by thieves 
and highway robbers. In 1748, Henry Fielding, the English 
novelist, became the Principal Magistrate of Westminster in Bow 
Street. He organized six former constables into a small police 
force to combat the uncontrolled lawlessness then prevailing and 
thus became the founder of the English police. Notwithstanding 
the seriousness of the crime problem, the people looked upon any 
effort to curb the lawless elements as a threat to personal liberties. 
Fielding expressed amazement at the attitude of the nation which 
was “so jealous of her liberties” but was willing to “quietly sup- 
port the invasion of her properties by a few of the lowest and 
vilest among us.” Said Fielding, “There is nothing so much talked 
of, and so little understood in this country as the Constitution.” 
And, wrote Fielding, “If I am to be assaulted, pillaged, or plun- 
dered, if I can neither sleep in my own home nor walk the streets, 
nor travel in safety, is not my Constitution almost equally bad 
whether a licensed or unlicensed rogue, a elie or robber, be 
the person who assaults and plunders me?! 


Although Fielding planted the seed for the English Police Sys- 
tem, it was not until 1829 that it became a reality. That year Sir 
Robert Peel succeeded in getting Parliament to enact his bill creat- 
ing the Metropolitan Police Department of London. There were 
loud cries that the formation of a police force of any kind would 
destroy the liberties of the people. “Judges and juries and magis- 
trates showed the most violent prejudice against it.” Historians 
have recorded, however, that within a few decades “the British 
police had become a bulwark of the very Constitution its opponents 
had said it would overthrow.’”? 

Today, as in the times of Fielding and Peel, judges frequently 
exhibit much greater fear of duly constituted law enforcement 
officials than of the criminal classes. Legal technicalities, allegedly 
invoked to preserve the sanctity of constitutions and to teach 
police officers a lesson, turn dangerous criminals loose to pillage 





*Operating Director, Chicago Crime Commission. Federal Bureau of Investiga- 
tion, 1930-42. Author of BARBARIANS IN Our Mipst—A History or Cuicaco Crime 
AND Pouttics (1952) ; Gams_inc—SHou.p It Be Lecaizep? (1951). A.B., Parsons 
College, 1927; J.D., Northwestern Univ., 1930. 

1. Princre, Hue anp Cry, THe Story or Henry AnD JoHN FIELDING AND THEIR 
Bow Street Runners 91-92 (1955). 
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and plunder. And through judicial interpretation there are read 
into constitutional provisions meanings that were never there 
at all. 

This has been true of the exclusionary rule of evidence which 
prevails in a minority of the states, including Illinois, and in the 
federal courts. Under this rule the courts will give a microscopic 
examination to the methods used by the law enforcement agencies 
in collecting evidence. If, in their opinion, the evidence was the 
product of an unreasonable search and seizure, they will exclude 
it on the basis that the officers violated the fourth amendment of 
the United States Constitution.’ In order to bolster the doctrine 
of exclusion the courts have also invoked the fifth amendment 
which provides that no person “shall be compelled in any criminal 
case to be a witness against himself... .’’* The Illinois Supreme 
Court has stated, for example, that “the guaranties of the fourth 
and fifth amendments of the constitution of the United States are 
in effect-the same as sections 6 and 10 of Article II of the Illinois 
constitution, and are . . . liberally construed in favor of the ac- 
cused; ... the use of articles taken from the dwelling house of 
an accused, without a warrant, and received in evidence... 
amounts to the compelling of a person accused of crime to testify 
against himself, contrary to both the constitutions of the United 
States and of the State of Illinois. .. .”> The tenor of this reason- 
ing is that evidence seized with a search warrant does not compel 
a@ person to be a witriess against himself in violation of the fifth 
amendment but if the same evidence is seized without a warrant 
the person is compelled to be a witness against himself. Such 
logic appears considerably strained. 

In the majority of states, including New York and Massachu- 
setts, the courts will not go into the collateral issue 2s to how the 
evidence was obtained. If the evidence is competent it will be 
admitted notwithstanding the fact that the officer may have com- 
mitted a trespass in securing it. These states, following the com- 
mon law rule, hold that “when evidence tending te prove guilt is 
before a court, the public interest requires that it be admitted. 









































































































3. The fourth amendment provides: 


The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no war- 
rants shall issue, but upon probable cause, supported by oath or affirmation, and 
particularly describing the place to be searched, and the persqns or things. to be 
seized. U.S. Const. amend. IV. 
The Illinois constitution similarly prohibits unreasonable searches and seizures. 
Itt. Const. art. II, § 6. 
4. U.S. Const. amend, V. The Illinois constitution states that “no person shall 
eae in any criminal case to give evidence against himself, . . .” Int. Const. 
5. People v. Grod, 385 Ill. 584, 592, 53 N.E.2d 591, 595 (1944). 












































CONFESSIONS AND POLICE DETENTION 529 


It ought not to be excluded upon the theory that individual rights 
under these constitutional guaranties are above the right of the 
community to protection from crime.’ If an officer, in the per- 
formance of his duties, commits an offense, he may be proceeded 
against either civilly or criminally. However, those states follow- 
ing the common law rule do not subscribe to the theory that be- 
cause the officer made a mistake or was overzealous the criminal 
shall be rewarded by being set free to prey on society again. 

It should be emphasized that “the federal exclusionary rule is 
not a command of the Fourth Amendment but is a judicially cre- 
ated rule of evidence which Congress might negate.’’’ The present 
policy of excluding evidence wrongfully seized had its inception 
with a decision rendered by the United States Supreme Court in 
1914.® Since that time a number of states, including Illinois, began 
following the precedent established for the federal courts. Early 
decisions in Illinois stressed the fact that the fourth amendment 
prohibition of unreasonable searches and seizures was “primarily 
intended as a shield to the innocent rather than as a refuge for the 
guilty.”® From the language of some supreme court justices in 
decisions in later years it would appear that they have adopted 
the position that the primary function of the fourth admendment 
is to serve as a refuge for criminals. “[C]riminals have few 
friends,” they assert, and, “There is thus all the more necessity for 
courts to be vigilant in protecting these constitutional rights if 
they are to be protected at all.”'° A California supreme court 
justice, following the adoption of the exclusionary rule of evidence 
in that state, was quoted as stating that “the individual should 
have liberties and know that as long as he does not openly violate 
the law he is safe.’’! District Attorney Bradford M. Crittenden of 
San Joaquin County, California in a public address rejoined: 
“This opens up a whole new field and concept. As long as you 
break the law secretly, it’s all right. Such a position is incredulous 
and amazing. . . . Crime, Mr. Justice, is planned in secrecy, and 
executed where and under those circumstances most conducive to 
avoidance of detection.”!? As amazing or incredulous as it may 
seem, we are rapidly approaching the position where the right of 
privacy of the criminal is to be considered paramount to any right 
society may have to be protected from crime planned or committed 





6. State v. Reynolds, 101 Conn. 224, 235, 125 Atl. 636, 639 (1924). 
7. Wolf v. Colorado, 338 U.S. 25. (1948). 

8. Weeks v. United States, 232 U.S. 383 (1914). 

9. People v. Marvin, 358 Ill. 426, 428, 193 N.E. 202, 203 (1934). 

10. People v. Cahan, 44 Cal. 2d 434, 448, 282 P.2d 905, 913 (1955). 

11. San Francisco Examiner, May 4, 1955. 

12. Crittenden, The Decisions We Asked For, 5 Cauir. Peace Orricer 60 (1955). 
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in secrecy. It can be asserted with virtual finality that the founders 
of our Constitution never intended any such result. 

A primary function of the exclusionary rule is to punish peace 
officers and prosecutors whom supreme court justices believe have 
resorted to unreasonable searches and seizures. In a recent Cali- 
fornia decision it is stated: “Granted that the adoption of the 
exclusionary rule will not prevent all illegal searches-and seizures, 
it will discourage them. Police officers and prosecuting officials are 
primarily interested in convicting criminals. Given the exclusion- 
ary rule... officers will be impelled to obey the law themselves 
since not to do so will jeopardize their objectives.”"* Decisions 
severely castigate law enforcement officers and refer to some of 
their efforts to secure evidence against dangerous criminals as 
“dirty business.” In some cases officers who have conducted them- 
selves in a manner that almost everyone would call reasonable and 
proper have been accused by supreme court justices as engaging 
in “fraud.” If it is a proper function of the courts to punish law 
enforcement officials for misconduct, then the officers and in par- 
ticular the general public have a right to demand of the courts 
that they set forth workable standards to guide the officer in the 
performance of his duties. Such standards are completely absent. 

In a leading Dlinois case,1* two police officers had reasor- to sus- 
pect that a woman, Lois Dent, was engaged in the policy racket. 
They visited her home in July, 1937, and rang the doorbell. From 
inside the house they heard the response “come in.” Upon enter- 
ing they found the defendant and a companion seated at a table. 
On the table in open view were policy paraphernalia, all evidence 
of a violation of the law. Based on this evidence the defendant 
was convicted and the case was appealed. 

Certainly, there is nothing unreasonable, illegal or even unusual 
about ringing a doorbell. And when the occupants of a place re- 
spond to the ringing of a doorbell with an invitation to “come in,” 
there is nothing unusual, illegal or unreasonable for the persons at 
the door to accept the invitation to enter. Yet the majority of the 
Illinois Supreme Court held that “the officers did not disclose their 
identity when seeking admission to the home of the defendant. 
Under those circumstances, their actions were fraudulent and even 
if she had given them permission to enter, in ignorance of their 
official character and purpose, such entrance would have been 
illegal.”25 The conviction was reversed. 

Justices Shaw, Stone and Wilson, dissented.’* Justice Shaw, in 


13. "13. People v. Cahan, 44 on 282 P.2d 905, 913 (1955). 
14. People v. Dent, 371 Ii, i is 19 N. 1020 (1939). 
15. Jd. at 35, 19 

16. Id. at 35-36, 19 Naa on ia 1022. 
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his dissenting opinion, contended that based on a previous Illinois 
Supreme Court decision there had been no search in the case at 
all. And, said Justice Shaw, “The officers in this case were invited 
to enter. They did so without force, fraud or trickery, and, having 
entered, they performed their exact and obvious duty.”?” Justice 
Stone, in his dissenting opinion, wrote that “the holding of the ma- 
jority opinion that permission to enter, given in ignorance of the 
identity and purpose of those seeking admission, renders such en- 
trance illegal, not only is an unreasonable restriction upon officers 
of the law, unnecessary to preserve the constitutional safeguards 
of the citizen, but puts a premium upon such a plea of ignorance 
... no matter how false such plea. . . .”!* Justice Stone stated that 
“the rule announced in the majority opinion, concerning the 
legality of the entrance of the officers into the defendant’s house, 
is ...a drastic innovation unsupported by judicial opinion.”!® Yet 
this “drastic innovation” became the law and the opinion of the 
majority, with further judicial refinements, has served as a prece- 
dent for lower courts to turn countless guilty persons free. 

The Dent case merely highlights some of the problems arising 
from the exclusionary. rule of evidence which was allegedly adopted 
to preserve the sanctity of the fourth amendment prohibition of 
“unreasonable searches and seizures.” It would appear to be a 
relatively simple matter for supreme court justices, after great 
deliberation and with the aid of clerks to engage in legal research, 
to determine what constitutes unreasonable searches and seizures 
within the meaning of the fourth amendment. The police officer is 
not so fortunate. Usually he is required to take action promptly 
on the spot without the aid of research or counsel. In the Dent 
case, after great deliberation, three out of seven justices held that 
the officers had not engaged in an unreasonable search and seizure. 
In fact, there was not even complete agreement as to whether the 
officers conducted a search at all. Justice Shaw insisted that, apply- 
ing rules previously enunciated by the same court, “there was 
no search in this case . . . a search implies a prying into hidden 
places for that which is concealed, and it is not a search to observe 
that which is open to view.”° 

With such a division of opinion among the learned justices as to 
what constitutes an unreasonable search and seizure, do the courts 
have a right to demand a more profound knowledge on the part 
of police officers? 

Various supreme court decisions indicate that the exclusionary 
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rule of evidence is essential to compel law enforcement officials to 
obey the law. This is true, say these decisions, because other 
remedies, such as prosecuting the police officer for his illegal acts 
in conducting searches and seizures, are rarely resorted to. This 
may be true. But it is also true that the terms “illegal” and 
“fraudulent” when used by some justices in castigating law en- 
forcement officials do not mean “illegal” and “fraudulent” in their 
real sense. In the Dent case, the holding of the court was that 
since the officers failed to announce their identity when they rang 
the doorbell, “their actions were fraudulent” and, when under 
such circumstances they accepted the invitation to “come in,” 
their entrance was “illegal.” Could the officers or anyone else be 
charged with fraud for ringing a doorbell without simultaneously 
announcing their identity? Could the officers or anyone else be 
charged with illegal entry for accepting an invitation to “come 
in”? It is understandable why they were not proceeded against 
either criminally or civilly for their so-called illegal and fraudulent 
acts. No such action could possibly lie—except in the realm of 
legalistic theorizing indulged in by four members of the court. 

As was true in the Dent case, justices of a supreme court, after 
full deliberation on the facts of a particular case, frequently are 
still not in agreement as to whether the acts of an efficer consti- 
tuted a reasonable or unreasonable search. No wonder law enforce- 
ment officers are confused and demoralized when in such cases the 
evidence is not only excluded by a narrow margin, but the ma- 
jority qpinion chagtises them for having engaged in illegal, fraudu- 
lent and “dirty” business. As pointed out by Professor John 
Barker Waite: “Constitutions forbid ‘unreasonable’ searches and 
seizures, but they do not themselves define what is unreasonable; 
that is left to judicial opinion. Hence judges have been able to 
translate their personal notions of improper conduct into plausible 
constitutional restrictions by the simple epithetical process of char- 
acterizing what they disapprove of as ‘unreasonable’ and then de- 
claring it forbidden by the Constitution.”?! 

The protection of society from the depredations of criminals 
should not rest on the “personal notions” of judges. Constitutions 
permit reasonable searches and seizures. And the word “reason- 
able” should be given the meaning reasonable as understood by the 
ordinary prudent man. The definition of reasonable should not be 
the product of highly technical legalistic theorizing which has 
characterized so many decisions in applying the exclusionary rule 
of evidence. 

Law enforcement officers cannot function in a vacuum. They 
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need, and are entitled to, workable standards to guide them. Yet, 
the supreme courts say, in substance, “We will criticize you and 
nullify your efforts if you do not meet our standards but we cannot 
and will not tell you what these standards may be.” As Justice 
Minton states in one decision, “The recurring questions of the 
reasonableness of searches must find resolution in the facts and 
circumstances of each case.”22 In another decision it is stated that 
the meaning of “unreasonable searches” mentioned in the fourth 
amendment “in some degree must change with changing. social, 
economic and legal conditions.”2* This judical pronouncement was 
made over three decades ago. Since that time there have been 
great social and economic changes. Transportation facilities have 
improved by leaps and bounds. The developments in electronics 
and related fields have been phenomenal. The criminal has kept 
abreast of the times and the problems of law enforcement have 
increased accordingly. Yet, throughout this period the courts have 
placed narrower and narrower restrictions on the officer’s activi- 
ties. Through totally unrealistic and theoretical judicial definitions 
as to what constitutes a reasonable search we have handcuffed the 
law enforcement officer instead of the criminal. 

The blow to law enforcement and effective crime prevention 
caused by the exclusionary rule of evidence has been aptly pointed 
out by Judge Harry M. Fisher of the Circuit Court of Cook County. 
Based on long experience in the Cook County Criminal Court, 
Judge Fisher states: “The Illinois rule discourages alertness on 
the part of those officers upon whom ‘society primarily depends for 
protection from criminal depredations. It is a fair assumption that 
a competent officer might reasonably have his suspicion aroused 
by the fact that three known underworld characters are traveling 
together in a powerful machine. In the light of the history of crime 
in the last few decades it would be a stupid officer indeed who 
would not suspect the presence of a gun in that company. And if 
search reveals the actual commission of a crime—a concealed 
weapon—should not the officer in all good reason be commended for 
his alertness? Instead, we not only treat him as a trespasser but 
we deprive the State of the proof which he unearthed of the com- 
mission of the crime and discourage all police activity which con- 
ceivably might prevent crime.’ 

Illinois police officers are charged with the duty of enforcing the 
state law which makes it a crime to carry concealed weapons. The 
law is sound and in the public interest. Yet because of the narrow 
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and unrealistic judicial construction placed on the meaning of rea- 
sonable searches and seizures, the police officer is practically pow- 
erless to enforce the law. An alert officer may come upon a no- 
torious gunman under such circumstances as to make him morally 
certain that the crime of carrying concealed weapons is being 
committed in his presence. “The law clearly provides,” says Judge 
Fisher, “that ‘an arrest may be made by an officer . . . without a 
warrant for a criminal offense committed or attempted in his 
presence’—mind you, not in his view. Yet the courts have read 
into the law that such an arrest may not legally be made unless 
the officer had knowledge or information of the commission of the 
offense communicated to him through the senses. It requires no 
legal acumen to see that, except for the rare case where a person 
carrying a concealed weapon is arrested for some other offense, 
the statute is, by virtue of this ruling, rendered nugatory.” 25 


The courts of Michigan adopted the exclusionary rule of evi- 
dence. But when it became impossible to enforce the law prohibit- 
ing the carrying of concealed weapons, “the people of Michigan 
showed disapproval of this judicial action by amending their con- 
stitution to authorize evidence as to concealed weapons, and later 
as to narcotic drugs, despite its discovery through unlawful 
arrest.’”2¢ 

The public makes exacting demands upon police officers and 
expects them to perform their duty conscientiously, efficiently and 
promptly. Situations arise which require the officer to act at once. 
The general public expects him to take action and the officer’s 
conduct would ‘be condemned as unreasonable if he failed to make 
an arrest. Based on long experience and training the officer knows 
that he has reasonable grounds to make an arrest and search. 
Upon making the arrest and conducting the search he finds com- 
plete substantiation for the reasonableness of his action—evidence 
establishing guilt of a crime. The public commends the officer’s 
action as reasonable and proper; the officer believed he was acting 
reasonably and properly; the results of his action established the 
reasonableness and propriety of the officer’s conduct. But the 
courts, applying the exclusionary rule of evidence, completely dis- 
regard these common sense considerations. They say, in substance, 
“we must make a metaphysical analysis of the officer’s motives 
and action. The word ‘reasonable’ cannot be given its ordinary 
meaning. It must be viewed in a highly technical sense. We do 
not believe that the officer believed he was acting reasonably. The 
evidence must be suppressed to teach the police officer a lesson.” 


25. Id. at 2, 3. 
26. Waite, supra note 21, at 182 n.39. 
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About eight-thirty P.M. on January 28, 1944, two Chicago police 
officers were on duty cruising their territory in a car when their 
attention was attracted to two men riding in a 1985 model Ply- 
mouth sedan. The rear seat of the Plymouth was loaded with blan- 
kets and other merchandise. The actions of men in the Plymouth 
were suspicious and the police officers kept them under surveillance 
for several blocks. The police officers, based on their experience and 
training, believed it their duty to halt the Plymouth. They knew 
such action was reasonable and realized that unless they stopped 
the car at once, the opportunity to solve a crime would be lost 
forever. The officers brought the Plymouth sedan to a halt and 
questioned its occupants, Michael Moretti and William Russo, an 
ex-convict and armed robber. Moretti, the driver of the Plymouth, 
gave the officers a rather absurd story about having purchased the 
merchandise from a person he had met in a gambling establish- 
ment. The officers placed Moretti and Russo under arrest. The 
merchandise found in the possession of Moretti and Russo had 
been stolen in a burglary committed only a few minutes earlier 
from premises located but a few blocks away. The owner of the 
burglarized property was attending a theatre at the time the offense 
was committed and did not discover the crime until nine-thirty 
P. M., an hour following the arrest of the suspects. 

The officers had truly performed alert police work and solved a 
burglary within minutes after it had been perpetrated. Several 
hundred dollars worth of stolen merchandise was returned to its 
rightful owner. But when Moretti and Russo were brought into 
court, the judge, applying the Illinois exclusionary rule, held that 
the arrest, search and seizure were unreasonable and suppressed 
the evidence. Immediately after his ruling the judge explained 
that under the Illinois decisions he could do nothing but sustain 
the motion to suppress the evidence, even though his. ——— “may 
have given liberty to two burglars.”27 

The ruling, however, had far greater consequences than giving 
freedom to two burglars. The suppression of the evidence left 
Moretti with a “clean” record. With the aid of political friends he 
became a Chicago police officer. While on furlough, early in the 
morning of August 24, 1951, Moretti became involved in one of 
Chicago’s most celebrated murder cases. In a fit of rage, following 
a tavern brawl, he herded three youths into an automobile in a 
vacant lot. Using a borrowed gun, Moretti shot and killed Arthur 
Gamino, fifteen years of age, Edward Salvi, twenty-one years old, 
and seriously wounded Leonard Monaco, a youth of twenty-two. 
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These boys had not even been present at the tavern brawl. They 
were innocent bystanders and the murders were committed in 
cold blood. Moretti thought he had killed Monaco but he recov- 
ered and a few months later testified in the murder trial. Moretti 
was convicted of the murder of the fifteen-year old boy and sen- 
tenced to life imprisonment. A few days following Moretti’s 
conviction, his codefendant in the burglary case, William Russo, 
surrendered to federal authorities in connection with an alleged 
multi-million-dollar counterfeiting operation. 

The exclusionary rule of evidence which, “of necessity,” was 
applied by the judge in the Moretti-Russo burglary case did not 
preserve any basic rights guaranteed by the constitution. The 
arrest, search and seizure were perfectly “reasonable” except when 
viewed in the narrow, technical sense as adopted by the [Illinois 
Supreme Court. Justice was defeated; good, alert police work was 
nullified; and two criminals were turned loose on society. And 
indirect products were the vicious murders of two helpless boys 
and the serious wounding of a third. 

The ill effects of the Illinois exclusionary rule of evidence in 
actual practice are amply demonstrated in the case involving 
Michkel Moretti. They fully support the soundness of the United 
States Supreme Court in a decision which refused to impose the 
exclusionary rule on a state. The Supreme Court said: “The chief 
burden of administering criminal justice rests upon state courts. 
To impose upon them the hazard of federal reversal for non-com- 
pliance with standards as to which this Court and its members 
have been so inconstant and inconsistent would not be justified. ... 
That the rule of exclusion and reversal results in the escape of 
guilty persons is more capable of demonstration than that it deters 
invasions of right by the police. . . . Rejection of the evidence does 
nothing to punish the wrong-doing official, while it may, and 
likely will, release the wrong-doing defendant. It deprives society 
of its remedy against one lawbreaker because he has been pur- 
sued by another. It protects one against whom incriminating evi- 
dence is discovered, but does nothing to protect innocent persons 
who are the victims of illegal but fruitless searches. The disci- 
plinary or educational effect of the court’s releasing the defendant 
for police misbehavior is so indirect as to be no more than a mild 
deterrent. at best.”2° (Emphasis added.) 

An examination of any available records reveals the complete 
failure of the exclusionary rule as a means of disciplining police 
officers and deterring them from conducting “illegal” searches and 
seizures as defined by supreme court decisions. In 1950, in Branch 
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27 of the Chicago Municipal Court, out of 6,649 cases, motions to 
suppress the evidence on grounds of illegal searches and seizures 
were made in 4,673. And out of these 4,673 cases, motions to 
suppress the evidence were granted in 4,593 or 98 per cent. While 
Branch 27 handles mostly gambling and related violations, there 
were included 513 cases of carrying concealed weapons in which 
motions to suppress the evidence were made in 142 cases and 
granted in 129, or almost 91 per cent. Also included were 288 
narcotics cases in which motions to suppress the evidence were 
made in 56 cases and granted in 56, or 100 per cent.?® 

It is obvious, from an analysis of court records as well as from 
admissions by supreme court justices themselves, that the exclu- 
sionary rule is a failure in its objective of compelling police officers 
to adhere to the technical standards of reasonable searches and 
seizures as defined in judicial decisions. Frequently overlooked 
are some of the basic reasons why the exclusionary rule has been 
such a failure as a disciplinary measure against law enforcement 
officers. Of considerable importance is the plain fact that in many 
of the daily problems confronting the officer, the theoretical 
judicial concepts of reasonableness cannot be reconciled with 
his duty to protect lives or property. Every city police depart- 
ment daily receives frantic calls for help. The response to such calls 
must be prompt. Based on long experience and exercising sound 
judgment the officer may find it necessary to make a forcible entry 
in order to save a life. The victim is filled with gratitude and the 
public commends the officer’s promptness, alertness and efficiency. 
No one questions the propriety or reasonableness of the officer’s 
action until the criminal trial begins. Then suddenly the officer 
often finds himself, instead of the criminal, on trial. And his rea- 
sonable and proper conduct is branded by the judge or a reviewing 
court as unreasonable and illegal. The evidence is suppressed and 
the guilty criminal is turned loose to prey on another innocent 
victim. Almost every conceivable type of arrest, search, and seiz- 
ure has been labeled unreasonable and illegal at one time or 
another by judges of the Municipal Court of Chicago, the Cook 
County Criminal Court or the Illinois Supreme Court. If Chicago 
police officers were to attempt to follow all of these rulings and 
to refuse to take action which might run counter to them, they 
would be virtually immobilized. The victims of crimes and the 
general public would be infuriated and demands would be made 
for the officer’s removal from office on charges of neglect of duty. 
The technical applications of the exclusionary rule of evidence 
have become so numerous and the holdings of the various judges 
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so contradictory that the most conscientious officer could not pos- 
sibly follow them and at the same time perform his sworn duty. 
The officer often finds that even though he seeks the most com- 
petent legal advice before making a search and seizure, the evi- 
dence he secures is nevertheless excluded on some technicality. 
Numerous Chicago police officers spent several months of intensive 
investigative work on a case involving one of the nation’s largest 
receivers of stolen merchandise. Before taking any action the 
officers consulted with a prosecutor who had specialized on the 
law of arrest, search and seizure. In fact, he had prepared a 
manual on this subject to guide policemen as well as prosecutors 
in obtaining evidence in conformity with the Illinois judicial deci- 
sions. A search warrant was issued on the basis of this author- 
ity’s advice, and huge quantities of stolen merchandise were seized 
when the search warrant was executed. Notwithstanding the fact 
that the police officers had followed expert legal advice, when the 
case was called in the Cook County Criminal Court the evidence 
was excluded because the search warrant was declared faulty. 
Some legal students have declared that “the requirements for 
obtaining a search warrant present the policeman’s best argument 
for unlawful raids.” Under “the court’s interpretation of the 
words ‘no’ warrant shall issue without probable cause, supported 
by affidavit . . .’ probable cause can be shown only from facts’ 
within the personal knowledge of the affiant, . . . since by swearing 
to the affidavit he affirms the truth of all facts alleged. A warrant 
will not issue on ‘information and belief.’ The facts must be alleged 
with such definiteness that perjury may be assigned if they are 
false. The policeman cannot secure a warrant unless he has ob- 
served the necessary events himself, or can persuade the witness | 
to swear to the complaint.” Usually citizens will not swear to com- 
plaints because of well grounded fears of retaliation by the crim- | 
inal. “The effect of excluding hearsay evidence from an applica- 
tion for a search warrant is to deprive the policeman of the power | 
to make a legal search in many cases. Neither historical precedent 
nor practical necessity require the exclusion of hearsay testimony | 
in these ex parte hearings. . . . Probable cause should not be con- | 





strued to mean absolute proof. Over-stringent search warrant re- 
quirements can be as harmful as unrestricted issuance of warrants. 
The major difficulty in any alteration of the requirements for a 
search warrant is that the Illinois Supreme Court has held that 
the present interpretation is required by the Constitution.” *° 
The exclusionary rule of evidence also plays directly into the 
hands of corrupt law enforcement officers. The public may become 
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incensed and demand action against a notorious house of prosti- 
tution or a gambling establishment. A corrupt officer may be giv- 
ing protection to the place. He would have difficulty in convincing 
an honest superior or the public that he was unable to detect 
a violation in the establishment. Instead, arrangements are made 
with the proprietor of the establishment that in the event of a 
complaint, an arrest will be made. However, when the officer 
appears in court his testimony concerning his arrest, search and 
seizure will be of such a nature that the court will declare the 
evidence inadmissible. There have been instances where this type 
of collusion between the proprietor of an iliegal establishment and 
police officers has been definitely established. Usually, however, a 
corrupt officer can assure the proprietor of an illegal establishment 
ironclad protection without fear of being held accountable himself. 
Under the exclusionary rule of evidence the technicalities of 
arrest, search and seizure have become so numerous that it would 
be virtually impossible to disprove a corrupt officer’s contention 
that he made an honest effort to enforce the law. 

Likewise, the exclusionary rule of evidence, with its maze of 
technical applications, enables a judge who is susceptible to out- 
side pressures to suppress evidence that may be gathered against 
a politically favored person or establishment. Typical of the con- 
venient judicial refinements that are sometimes made in the 
holdings of lower courts was the case involving a restaurant in 
which a police officer found a flagrant gambling violation. Oper- 
ating under a city license which authorized official inspection, the 
restaurant was naturally open to all prospective patrons. A plain 
clothes police officer entered the restaurant, sat down at the 
counter and ordered a cup of coffee. While sipping a cup of coffee 
the officer observed open and notorious gambling in operation. 
After identifying himaelf as a police officer he arrested the pro- 
prietor for the crime committed in his presence. When the case 
was called in Municipal Court there was filed the usual motion to 
suppress the evidence. Relying on People v. Dent, and adding a 
few refinements of his own, the judge decided that the officer 
did not enter the restaurant to buy a cup of coffee as anyone had 
a perfect right to do. Instead, reasoned the judge, the officer must 
have been looking for a violation of the law when he entered 
the restaurant and since he failed to announce his identity as a 
police officer before he entered the public establishment he was 
nothing but a trespasser. His arrest, search, and seizure were 
thus unreasonable and violated the constitutional rights of the 
accused! The motion to suppress the evidence was granted. 

Another case involved a tavern which had habitually violated 
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the gambling laws. The police made an arrest in the place. When 
the case was called in court a motion to suppress the evidence was 
granted. The tavern proprietor thereupon filed a suit against the 
officers for false arrest. In the meantime the tavern continued to 
violate the gambling laws in a notorious manner. Plain clothes 
police officers proceeded to develop ironclad evidence against the 
place that could not be suppressed in court. They were successful 
and arrested the defendant late one afternoon. He was placed in 
jail and arraigned the following morning. When the case was 
called in Municipal Court the judge stated that the officers had 
performed excellent police work. In fact, he commented that it was 
the best prepared gambling case that had ever been brought into 
his court. Nevertheless, the judge held that since several hours 
elapsed between the arrest of the defendant in the afternoon and 
his arraignment the following morning he would follow the rea- 
soning of the United States Supreme Court in the McNabb case*! 
and suppress the evidence. 


The exclusionary rule of evidence has been very useful to many 
judges seeking “legal” grounds for the discharge of a case with 
political implications. In many instances where judges have re- 
sorted to the most flagrant type of sophistry in suppressing evi- 
dence their decisions have included abusive language against the 
arresting officers for their alleged wanton disregard of the con- 
stitutional rights of the accused. And whenever a judge wishes to 
discharge a defendant through an application of the exclusionary 
rule he can almost always find some precedent to support his find- 
ings. As the learned Federal Judge Jerome Frank has stated, “All 
judges exercise discretion, individualize abstract rules, make law. 

. The fact is, and every lawyer knows it, that those judges who 
are most lawless ... or most dishonest, are very often the judges 
who use most meticulously the language of compelling mechanical 
logic, who elaborately wrap about themselves the pretense of 
merely discovering and carrying out existing rules, who sedulously 
avoid any indications that they individualize cases... .” *? 

From the standpoint of public welfare, there is an important 
distinction between abuses on the part of judges and those of 
the police. Virtually every act of the law enforcement officer 
which results in the initiation of prosecutive action is subjected 
to public scrutiny. The officer’s acts are placed under the critical, 
and often unfair, examination of a partisan defense attorney. The 
officer must explain his conduct in open court where he is sub- 
jected to a merciless cross-examination by the attorney for the 
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accused, who makes every possible effort to discredit him. Judg- 
ment is passed on the officer’s acts by the court. If favorable 
to the prosecution, the case is appealed and again the officer’s 
conduct is reviewed. Any abuses on the part of the police that 
are uncovered in the lower or higher courts are given wide atten- 
tion in the press. Any misconduct of the officer always lays him 
open to a civil suit. Hence, the officer’s conduct is subjected to 
a large measure of effective popular control. 

Judicial abuses, however, for the most part go unnoticed. Deci- 
sions based solely on political or other outside influences are usu- 
ally reviewable by no one. The cases are closed forever. An arbi- 
trary decision that wrongfully turns loose a dangerous criminal 
is couched in “language of compelling mechanical logic.” Insofar 
as the public knows, the judge merely followed established legal 
precedent. Because of the complexities of the law, the virtual 
impossibility of determining the true motives that prompted the 
decision, and the wide latitude properly given judicial discretion, 
judicial abuses are seldom publicly aired in the press. As a result, 
judicial abuses are not subjected to any measure of effective popu- 
lar control. 

It is of the utmost importance that individual rights guaranteed 
by the Constitution receive adequate protection. But it does not 
follow that the judicially created exclusionary rule of evidence is 
the proper method of achieving this objective. On the contrary, 
the exclusionary rule while failing to prevent one type of abuse 
has created others that have materially advanced a general dis- 
respect for law, its agencies of enforcement, including the courts, 
and the Constitution itself. 

It is questionable whether any nation has more carefully 
guarded the liberties of her people than England. It is significant 
that the exclusionary rule of evidence is non-existent in England. 
The same is true in Canada. In the majority of the states in the 
United States the exclusionary rule has never been adopted. 
Instead, these states follow the common law rule under which the 
officer makes an arrest, search and seizure at his peril. If he vio- 
lates any rights of an individual, he is subject to a civil suit. These 
states admit all competent, relevant evidence without looking into 
the collateral issue as to how it was obtained. This is the situa- 
tion in such states as New York and Massachusetts. And there 
is not the slightest indication that law enforcement officers of 
New York City or Boston are less careful in guarding the consti- 
tutional rights of persons than the policeman of Chicago where 
the exclusionary rule with all its legal niceties has been applied 
with a vengeance. 
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The world’s greatest authority on evidence, Dean John Henry 
Wigmore, vigorously denounced the exclusionary rule and stated 
that it was based on “misplaced sentimentality.” ** The soundness 
of Dean Wigmore’s opposition to the exclusionary rule has been 
amply demonstrated by experience. Nevertheless, the trend is to 
increase the technical application of the judicially created exclu- 
sionary rule of evidence. 

The unrealistic attitude of the courts is illustrated by a recent 
state supreme court decision which adopted the exclusionary rule 
for the first time. The majority opinion virtually admitted that 
“the federal exclusionary rule has been arbitrary in its application 
and has introduced needless confusion into the law of criminal 
procedure.” ** It practically conceded that decisions applying the 
federal exclusionary rule “have developed needless refinements 
and distinctions” and have imposed “needless limitations on the 
right to conduct reasonable searches and seizures or to secure 
warrants.” *5 Yet, in the face of this experience, the majority 
opinion adopted the exclusionary rule stating, in substance, that 
the evils attending the exclusionary rule elsewhere need not be 
followed there. And it profoundly declared that it was opening 
the door “‘to the development of workable rules governing searches 
and seizures and the issuance of warrants that will protect both 
the rights guaranteed by the constitutional provisions and the 
interest of society in the suppression of crime.’** But typical of 
such decisions everywhere, it did not offer one solitary rule to 
govern law enforcemeht agencies in their future activities. In 
customary fashion, it left the definition of “unreasonable searches 
and seizures” entirely to the whims and personal! notions of each 
and every judge as each and every case may be heard in the 
future. 

It is presumed that supreme court judges are sincere when 
they comment on the desirability of developing workable rules to 
govern searches and seizures that will protect society as well as 
the constitutional rights of criminals. As a practical matter, how- 
ever, under the policy of exclusion such workable rules are abso- 
lutely impossible. How can workable rules be formulated when in 
many instances judges of the same supreme court are almost 
equally divided as to whether a particular search was reasonable 
or unreasonable, or whether there was even a search at all? 

The rule of exclusion is merely an evidentiary means to an 
end—the protection of constitutional rights against unreasonable 
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searches and seizures. It has not accomplished its objectives, and 
the abuses which have attended its application have helped to 
nullify other expressed purposes of the Constitution. It can and 
should be legislated out of existence with the express provision 
that all competent and relevant evidence shall be admitted in a 
criminal tria] regardless of the manner in which it was obtained. 


The preservation of the rights guaranteed by the fourth amend- 
ment should be accomplished through direct action—not indirectly 
through a rule of evidence which has proven injurious to the 
general welfare of the people. Simultaneously with a return to 
the common law rule of evidence, the legislature should establish 
in each jurisdiction a separate Civil Rights Office charged solely 
with the responsibility of investigating and prosecuting alleged 
violations of the Constitution by law enforcement officials. This 
office should be independent of the prosecutor and the legislature 
should provide for appropriations to maintain an adequate and 
competent staff. The head of the Civil Rights Office should be 
appointed for a specific term of years. The power of his appoint- 
ment should be vested in the attorney general of the state or, in 
the alternative, in the judges having jurisdiction over the criminal 
laws of a county. In Cook County, Illinois, for example, the appoin- 
tive power could be vested in the executive committee of the 
circuit and superior court judges. In some areas there are rela- 
tively few criminal cases. In such localities one civil rights officer 
and staff could be given jurisdiction over more than one county. 

When in any criminal case it appears to the court that evidence 
has been obtained through an unreasonable search and seizure, 
it should be mandatory for the judge to refer the matter to the 
civil rights officer for investigation and appropriate action. The 
alleged illegal act of the officer becomes a separate matter. In 
the original criminal case, however, the judge will be required to 
admit all competent and relevant evidence without considering 
the collateral issue as to how it was secured. As a result, the 
criminal trial would become a search for truth with all competent 
and relevant evidence admitted in order that justice may prevail 
and the public receive protection. On the other hand, direct action 
against the officer would hold him accountable for any illegal acts 
committed. And direct accountability would serve as a real de- 
terrent against genuine violations of constitutional rights. 

The statute creating a separate Civil Rights Office should spe- 
cifically provide that in any action against a law enforcement 
official, previous judicial rulings on the collateral issue of the 
reasonableness of searches and seizures shall not serve as any 
precedent whatever. This provision would be essential in the 
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public interest and in fairness to law enforcement officials. The 
objective is to protect real constitutional rights—not the highly 
technical and unrealistic theories of reasonableness that have 
characterized so many judicial decisions in applying the exclu- 
sionary rule of evidence. Any genuine unreasonable search and 
seizure will constitute an infraction of an existing law. Prosecu- 
tion of an offending officer will be based on a specific violation 
of a particular law. If abuses arise that are not covered by 
existing laws, the legislature is the proper body to consider, draft, 
and enact new legislation. This procedure would be fair to our 
law enforcement officials. Police officers are also people—people 
with rights that are certainly entitled to as much protection as 
the courts extend to criminals. It is patently unfair for courts, 
in a purely collateral matter, to pass judgment on the conduct of 
police officers and summarily find them guilty of illegality or 
fraud. Yet, this is an everyday occurrence in the courts as they 
apply the exclusionary rule of evidence. The learned Dean Wig- 
more stated that “such a practice might be consistent with the 
primitive system of justice under an Arabian sheikh; but it does 


not comport with our own system of law. It offends, ... by trying 
a violation of law without that due complaint and process which 
are indispensable for its correct investigation. . . . The judicial 


rules of Evidence were never meant to be an indirect process of 
punishment. .. .” *7 

The abolishment of the exclusionary rule of evidence would not 
and should not have any bearing on the rules governing the ad- 
missibility of confessions. From the standpoint of justice there 
is a vital distinction between the validity of the evidence obtained 
from a forced confession in violation of the fifth amendment and 
that secured from an unreasonable search and seizure in violation 
of the fourth amendment. A confession secured through force or 
coercion may be untrue and result in the conviction of an innocent 
person, thus striking a blow at justice itself. On the other hand, 
competent and relevant evidence of guilt obtained through a search 
and seizure remains absolutely valid regardless of the propriety or 
impropriety of the officer’s methods in securing it. 

The fourth amendment prohibition of unreasonable searches 
and seizures does not stand alone. Also among the expressed pur- 
poses of the Constitution are the establishment of justice, the 
insurance of domestic tranquillity, and the promotion of the 
general welfare. The exclusionary rule of evidence is not a re- 
quirement of the fourth amendment. It is purely and simply a 
rule of evidence and nothing more. The unrealistic and arbitrary 
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application of the exclusionary rule with its needless refinements 
and technical distinctions turns thousands of guilty criminals 
loose annually. Thus justice becomes a mockery; the resulting 
increased crime problem disturbs the domestic tranquillity; and 
the general welfare of the people is seriously injured. 
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Law and Police Practice: 
Safeguards in the Law of Search 
and Seizure 
By Monrad G. Paulsen* 


RAGIC events abroad during the past twenty-five years have 

given us a new respect for curbs on the power of the police. 
Freedom from the sudden, unjustified “knock on the door” is the 
most precious liberty. The right to print and speak, the right to 
worship, the opportunity to assemble, petition and vote are not, 
if choice must be made, as dear as security in respect to the person. 
The fundamental requirement of a free society is that the official 
use of force must be subject to other checks than the discretion of 
law enforcement officials themselves. If policemen, sheriffs, con- 
stables and government agents can operate without external con- 
trol, everyone must live in the shadow of fear. 


Surely there will be little disagreement with the abstract propo- 
sition that the law of arrest and the law of search and seizure 
ought to exist, however much we may dispute their content. 
Another point must be made at the outset. Any discussion of 
search and seizure problems must proceed with a clear distinction 
between the, rules governing police conduct and the remedies en- 
forcing the rules. 


The Rules Governing Police Conduct 


An officer ought to search only if he has a good reason grounded 
in information which can persuade a non-policeman of the reason. 
So goes the principle which our law of search and seizure gives 
expression in detail. The principle is embodied in the requirement 
that a warrant will be issued only upon a showing of probable 
cause supported by oath or affirmation. Searches without a warrant 
are within the law if they are made pursuant to a valid arrest 
which, in turn,“must rest on information connecting the suspect 
with a crime. 

As the courts have worked the general principle they have 
woven some rigid detail into the fabric of the law. Some of the 
rigidities ought to be removed. Without putting forward a com- 
plete blueprint, we can point out some areas in which the rules 
need reexamination. 

In most of the states and the federal system the oath supporting 
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, search warrant must affirm the personal knowledge of the affiant. 
This rule is too restrictive of police work and ought to be liberal- 
ized. The police do not like the restriction because they get a good 
bit of information from tipsters whose identity it would be in- 
convenient to disclose. Furthermore, the modern police department 
accumulates much information respecting “repeaters” which gives 
the basis for reasonable protective action but to which no officer 
can swear personally. If an officer’s reasons for wanting to search 
a person or a place are sensible in the light of what he has been 
told by usually reliable informants, a judge ought to issue a search 
warrant. The requirement that the oath describe particularly the 
property to be seized is also too restrictive if we would insist that 
the police know in detail what they can find before they look. The 
limitations on the kind of property which can be taken under a 
warrant have given rise to a very serious police complaint and has 
been severely criticized as lacking in a defensible rationale. The 
warrant ought not to be an obstacle in a game but only a protection 
against arbitrary and capricious police action. 


The position in favor of making warrants easier to get is taken 
in the faith that officers will live within the rules if some of the 
unreasonably restrictive obstacles are taken away. This may not 
be the case. Even if the procedure is simplified, the use of a war- 
rant takes time and trouble which officers may refuse to give. The 
police also fear the risk of leaking information to the underworld 
which getting a warrant entails. Yet if the rules make sense in the 
light of a policeman’s task, we will be in a stronger position to 
insist that he obey them. If the judiciary is unable to maintain 
security of information, that problem ought to be attacked directly 
and not indirectly by taking the judges out of any participation 
in the control of police work. 

The police can search without a warrant as an incident to a 
valid arrest. This is not the place to discuss the law of arrest in 
detail, but we have been unrealistic in requiring too much informa- 
tion about a suspect before he can be arrested. If we legalize ar- 
rests which seem reasonable to all but the most technically 
oriented, a great many of the unsatisfactory results in the law of 
search and seizure will be corrected. Reasonable cause to justify 
an arrest may consist of information obtained from others, infor- 
mation which ‘would not necessarily be admissible in a trial. The 
special knowledge of the police in respect to gambling parapher- 
nalia, the habits of narcotics addicts, the known, special way of 
operating on the part of a recidivist, may all be relevant in justify- 





1. Note, Limitations on Seisure of “Evidentiary” Objects: A Rule in Search 
a Reason, 20 U. Cui. L. Rev. 319 (1953). ¢ in Search of 


; 
: 
. 
j 
j 
; 
{ 
! 
: 
i 








548 CONFESSIONS AND POLICE DETENTION 


ing an arrest although, without the insights from experience, po- 
lice actions would appear capricious. If the police are acting in 
accordance with the teachings of their special information, they 
are not proceeding arbitrarily and a proper explanation after the 
event should sustain what they have done. 


To say that the rules have placed too much restriction on the 
police does not mean that we ought to abandon all the rules. We 
ought still to keep limits on the scope of a search. A warrant to 
search Blackacre should not also permit a search of all of the 
owner’s property everywhere. A valid arrest on the street should 
not permit a complete rummaging about in the house of the 
suspect. 

Two points must be remembered. The rules restricting the po- 
lice do not exist simply to protect against the inconvenience of 
police intrusion. The rules have a symbolic value of highest impor- 
tance. They affirm the dignity of the human being. Even the 
meanest of us is of such worth that he ought to be treated not as a 
mere object but as a creation of God. The rules are part of the detail 
by which this moral insight is mirrored in reality. The second 
point is related. We must not see the problems of the administra- 
tion of criminal justice as a battle between the legions of Crime 
and the armies of the Good. There can be no special exceptions for 
the bad from the regulations which protect the worthwhile. As 
surely as we fail to protect the worst in an even-handed manner, 
we will prove unable to safeguard the best. As Mr. Justice Frank- 
furter has written, “The impact of a sordid little case is apt to 
obscure the implications of the generalization to which the case 
gives rise.”? Ry recognizing through law the human worth of the 
law breaker we assert the dignity of all. 


If the twentieth century police departments can persuade us 
that more liberal rules of search and seizure are consistent with 
freedom, twentieth century electronics developments provide us 
with some of the most awesome threats to peace of mind. The 
January 21, 1957, New York Times reported the demonstration 
of the “newest refinement in electronics eavesdropping,” a wire- 
less microphone of great sensitivity, capable of broadcasting three 
or four blocks in midtown Manhattan to a remote receiver where 
the sounds are recorded on tape.* The small portable microphone, 
unencumbered with a cable, was a great success: 

. During the table talk, the gadget even caught the dial- 


ing of a telephone twenty feet away; you could count the 
clicks. 
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It picked up napkin rustle, murmured drink orders, the 
waitress’s repeat on the orders, the clack of dishes, and the 
metallic ring of knives and forks. A few mild profanities 
came through with damning clarity because men at a nearby 
table didn’t know they were auditioning.‘ 


Of course, we can distinguish between observations by electronic 
means and searches and seizures. After all, the microphone’s use 
may not involve a trespass. Yet are we ready to say that any means 
of observation is available to a police officer so long as he does not 
use force on our person or break into our home? Is not our privacy 
entitled to protection against means of observation which could 


force us to live under close police observation almost every mo- 
ment? 


I make no pretense of having formulated conclusions respecting 
the proper limits of taking information by microphone or wiretap. 
But when a report—“New Wireless Microphone Picks Up Slight- 
est Whispers Amid Bustle in Midtown”—appears, there is little 
doubt that it is time to consider the question most seriously. No 
longer does it seem reasonable to live in the confidence that tech- 
nology will prove unable to realize the predictions of 1984. 


With the exception of wiretapping, electronic observation with- 
out trespass has been permitted under the Constitution, and even 
the ban on wiretapping rests on non-constitutional grounds. 

The first Supreme Court case to consider the problem of the 
police getting information by electronic means was Olmstead v. 
United States,5 a wiretapping case. Mr. Chief Justice Taft, speak- 
ing for the Court, placed the interception of telephone messages 
outside the protection of the fourth amendment because that 
amendment had not been violated “unless there has been an official 
search and seizure of his person, or such a seizure of his papers or 
his tangible material effects, or an actual physical invasion of his 
house ‘or curtilage’ for the purpose of making a seizure.’”’® The 
wires “are not part of his house or office any more than are the 
highways along which they are stretched.’”’ Justices Holmes, 
Brandeis, Stone, and Butler dissented. Holmes, while not pre- 
pared to say that the fourth amendment covered the defendant, 
would not permit the government to “play an ignobie part” by 
allowing district attorneys to “have a hand in such dirty busi- 
ness.”*® Mr. Justice Brandeis preferred to read the fourth amend- 
ment in the light of the twentieth century rather than to confine 
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its protection only to those invasions of privacy possible in the 
eighteenth. “Discovery and invention have made it possible for the 
Government, by means far more effective than stretching upon 
the rack, to obtain disclosure in court of what is whispered in the 
closet.”® The constitutional consequences of invention were plain: 
The makers of our Constitution undertook to secure condi- 
tions favorable to the pursuit of happiness. They recognized 
the significance of man’s spiritual nature, of his feelings and 
of his intellect. They knew that only a part of the pain, pleas- 
ure and satisfactions of life are to be found in material things. 
They sought to protect Americans in their beliefs, their 
thoughts, their emotions and their sensations. They conferred, 
as against the Government, the right to be let alone—the most 
comprehensive of rights and the right most valued by civilized 
men. To protect that right, every unjustifiable intrusion by 
the Government upon the privacy of the individual, whatever 
the means employed, must be deemed a violation of the Fourth 
Amendment. And the use, as evidence in a criminal proceed- 
ing, of facts ascertained by such intrusion must be deemed a 
violation of the Fifth.!° 


Using less lofty language, Mr. Justice Butler wrote an opinion 
suporting the idea that wiretapping was a “search and seizure.”’!! 
Mr. Justice Stone in a brief essay concurred in all of the dissent- 
ing opinions.!? 

The establishment of wiretapping as an illegal act was later 
accomplished as a matter of interpreting section 605 of the Fed- 
eral Communications Act,!® but the Olmstead opinion still states 
the law in respect to other forms of electronics eavesdropping. It 
should be pointed out that Olmstead does give us some comfort 
because the opinion suggests that if the eavesdropping involves a 
trespass the act is forbidden by the fourth amendment. This has 
apparently proved to be the law.’* Therefore, if the police must 
enter a premises illegally to plant a microphone, the information 
so received is taken in violation of the Constitution. 

Yet we may be approaching the day in which a trespass will not 
be necessary in any case in order for police to take advantage of 
private conversation in a private place. The Olmstead gloss on 
the fourth amendment was determinative in Goldman v. United 
States.15 There federal agents placed a detectaphone to the wall 
of a room adjoining the office of the defendant and thereby over- 
heard conversations of the defendant. The evidence was held ad- 


9. Id. at 473. 

10. Jd. at 478-79. 

11. Jd. at 485-88. 

12. Id. at 488. 

13. 48 Srat. 1103 (1934), as amended, 47 U.S.C. § 605 (1953). 
14. See Irvine v. California, 347 U.S. 128 (1954). 

15. 316 U.S. 129 (1942). 
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missible because no trespass had taken place in the installation of 
the equipment. The Olmstead rule was applied in On Lee v. United 
States'® to the taking of evidence by a microphone not unlike the 
powerful little unit described above. In both cases dissents were 
recorded, indeed in On Lee there were four—enough to keep alive 
the hope that one day the Court may bring the Constitutional right 
to privacy into the twentieth century. 

Should the Court ever recognize a right against intrusion by 
means of electronics device it would have to face a vexing set of 
problems. Clearly a policeman may observe and listen to events 
on the street or in a public place. He may use his natural facul- 
ties of observation to get evidence so long as he commits no 
trespass. How can we say that should he increase the range of 
his power to observe through the use of radio without trespassing, 
that action violates the Constitution? Any restriction upon the 
use of devices of long range observation must depend upon the 
definition of an area kept free from official scrutiny. 

Mr. Justice Brandeis in Olmstead apparently did not conceive 
the protected area in terms of physical place. He spoke of protect- 
ing “the most intimate occurrences of the home” 27 and of guard- 
ing against what science may develop for “exploring unexpressed 
beliefs, thoughts and emotions.” 18 He quoted from Boyd v. United 
States!® with approval. The fourth and fifth amendments “apply 
to all invasions on the part of the Government and its employés of 
the sanctities of a man’s home and the privacies of life.” 2° Mr. 
Justice Frankfurter’s dissent in On Lee seems to take a similar 
position although he also concurred with Mr. Justice Burton’s On 
Lee dissent. Mr. Justice Burton saw the On Lee case as involving 
a type of illegal “trespass.” The government agent had gone into 
the customers’ room of defendant’s laundry establishment carrying 
a concealed microphone. The conversation between the agent and 
the defendant was broadcast to another agent outside the store. 
The Justice said, “For these purposes, that amounted to Chin Poy 
surreptitiously bringing Lee with him... . In this case the words 
were picked up without warrant or consent within the constitu- 
tionally inviolate ‘house’ of a person entitled to protection there 
against unreasonable searches and seizures of his person, house, 
papers and effects.” 21 


In the Goldman case, Mr. Justice Murphy’s dissent underscored 





16. 343 U.S. 747 (1952). 

17. 277 U.S. at 474. 

18. Ibid. 

19. 116 U.S. 616, 627-30 (1885). 
20. 277 U.S. at 474. 

21. 343 U.S. at 766-67. 
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the necessity of protecting the private places of the suspect. He 
wrote, ‘Whether the search of private quarters is accomplished 
by placing on the outer walls of the sanctum a detectaphone that 
transmits to the outside listener the intimate details of a private 
conversation, or by new methods of photography that penetrate 
walls or overcome distances, the privacy of the citizen is equally 
invaded by agents of the Government and intimate personal mat- 
ters are laid bare to view.” 2? 


A bill proposed to the New York Legislature by its Joint Com- 
mittee to Study Illegal Interception of Communications would go 
far, indeed, and would punish “eavesdropping.” The crime is de- 
fined as follows: “A person . .. not a party to a conversation or 
discussion who intentionally overhears or records by means of 
instrument such conversation or discussion, or who aids, author- 
izes, employs, procures or permits another to so do, without the 
consent of a party to such conversation or discussion . . . is guilty 
of eavesdropping.” 2* The proposed act defines “person” to include 
a law enforcement officer. 


Can a warrant be devised which would permit the use of elec- 
tronics interception of conversation? Mr. Justice Murphy thought 
so.24 Article 1, section 12 of the New York Constitution provides 
for the issuance of ex parte court orders or warrants to intercept 
telephone communications. New York legislation allows the issu- 
ance of an ex parte court order upon the oath or affirmation of a 
district attorney or of the attorney general, or of a police officer 
above the rank of sergeant, that there is reasonable grounds to 
believe that evidence of crime can be obtained by wiretapping.”® 
The proposed “eavesdropping” statute would extend the use of 
that procedure to other forms of electronic interception. Obviously 
any such warrant or order has to be issued in secret if the result- 
ing observation is to be fruitful. 

The issuance of an ex parte order would provide some protection 
against the indiscriminate and arbitrary use of wiretaps or detec- 
taphones but, when issued, they permit the very kind of intrusion 
that some of the Justices have thought unpalatable. In so far 
as self-incrimination concepts lie behind the views of those Jus- 
tices the use of a warrant would be unjustified. Furthermore, 
any use of wiretap or microphone is, in the nature of things, the 
occasion for unlimited observation. All who come within the area 


22. 316 U.S. 129, 139 (1942). 

23. New York State Jornt Lecistative CoMMItTTEE To Stupy ILLEGAL INTER- 
CEPTIONS OF COMMUNICATIONS, Report 77 (Legis. Doc. 53, 1956). 

24. Goldman v. United States, 316 U.S. 129, 140 n.6 (1942) (dissenting opinion). 

25. N.Y. Cope Crim. Pro. § 813(a). 
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of observation are heard. All conversations, whether with wife, 
counsel, physician or priest, can be recorded. 

In a paper such as this it is appropriate merely to state a 
problem. As things now stand, we have little protection against 
the law enforcer’s full use of scientific detection devices. Where 
nature fails and art provides, the law may have to provide further. 
I think the future will demonstrate the need for limits. 

One last word about the problems posed by the super-sensitive 
microphone and its progeny of tomorrow. The question is a bigger, 
more important one than the much-discussed wiretap problem, 
and for two reasons. We can guard against the wiretap by not 
using the phone. In fact, many persons do not regard the tele- 
phone as a particularly private form of communication with the 
knowledge they have of telephone operators, secretaries and party 
lines. Secondly, and on the other side of the argument, if we did 
develop wonderfully wide-ranging sound and view interceptions, 
to prohibit their use by officers would be much more serious to 
the police than denying a more limited kind of interception—lis- 
tening to telephone conversations. 


The Remedies for Enforcing the Rules 


When the rules are agreed upon, what remedies ought to be 
available for their infraction? Two historic possibilities bear 


directly upon the offending officer: The criminal sanction and a 
civil tort action redressing illegal conduct. By the common con- 
sent of almost all who have studied the problem, these remedies 
just do not work.?® The sanctions have been available at all times 
and yet they are hardly ever invoked. Save in the most extreme 
case, what prosecutor would jeopardize his good relationship with 
the police by prosecuting one of them criminally? The very suc- 
cess of his task depends upon constant cooperation with the police. 
The tort remedy runs into a whole series of troubles. What are 
the damages in the case of an illegal search, particularly in the 
case of a plaintiff just convicted by the fruits of the search? Puni- 
tive damages may not be available. In the action for civil re- 
covery, the testimony of the plaintiff will almost certainly be 
required which, in turn, opens up the possibility of introducing 
evidence of the criminal conviction to impeach credibility. In any 
event testimony concerning reputation will be admissible for the 
purpose of mitigating damages. It is important to keep in mind 


26. Foote, Tort Remedies for Police Uigiagons of Individual Rights, 39 Minn. 
L. Rev. 493 (1955); Barrett, Exclusion of Evidence Obtained by Illegal Searches— 
A Comment on People v. Cahan, 43 Cair. L. Rev. 565 (1955); Comment, Search 


and Seizure in Illinois: Enforcement of the Constitutional Right of Privacy, 47 
Nw. U.L. Rev. 493 (1952). 
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that the victims of police misconduct are not likely to be the most 
substantial citizens in the community. A person who has been 
convicted of crime may be deprived of his right to sue by a civil 
death statute, and if he is currently in custody he may have the 
greatest difficulty in getting out in order to testify. Even with 
the best of plaintiffs, how can damages in money compensate for 
the injury to emotions, dignity and temper? 

Even if the tort remedy were effective, it would not be a wise 
one because of the excess of caution which it might instill in the 
police. At best tort recovery is rough justice to the defendant. 
Moreover, the amount recovered is proportional to the injury 
rather than the fault, and a very slight deviation from the norm 
could cause a very great injury. If tort recovery were common, 
policemen would do well to be exceedingly cautious—certainly an 
undesirable result. For this reason, I doubt the soundness of pro- 
posals for statutory damages minima if the officer must pay them. 


Our aim should be to provide a system which could tolerate 
isolated instances of over-zealousness were they promptly and 
justly corrected by means proportioned to the fault of the officer. 
This objective is consistent with proposals to put financial re- 
sponsibility upon the units of government rather than the indi- 
vidual officer. We may assume that the city or state would get 
rid of only those officers who are especially costly because they 
habitually overstep the mark. Yet I cannot believe that govern- 
mental units will bear any substantial expenditure to compensate 
the bums, grifters, petty crooks or big-time operators who are the 
most probable victims of illegal police misconduct. Until some 
governmental unit somewhere is in fact giving adequate civil re- 
covery for unconstitutional law enforcement, I retain my stubborn 
doubt whether the idea can be made to work. 

The proposal for a civil rights office, independent of the regular 
prosecutor, for prosecution of offenses committed by police officers 
has several disadvantages. First, it does not provide for compen- 
sation to the injured party. In this respect it is no better than the 
exclusionary evidence rule. Secondly, it either puts the sanction 
directly on the police officer by making him liable to prosecution 
for each instance of misconduct or leaves prosecution so haphazard 
as to fail as a deterrent. Administrative elimination of the unfit 
for repeated disregard of civil rights is to be preferred to the 
caution which might result from harsh punishment of the indi- 
vidual officer for a single misdeed. Thirdly, even if direct punish- 
ment is thought useful, I doubt whether many juries will convict 
a policeman who has violated the civil rights of a gangster. 

Systematic discipline within the police department itself would 
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be a splendid sanction if it were done. We just do not have 
examples of cities or other governmental units which have in- 
sisted that departments get rid of police who refuse to obey the 


that a remedy of far greater effectiveness cannot be imagined 
I say only that in this very real world of ours it is the best we 
have. Even to say so much is an act of faith, because we do not 


but rather disciplines the police by letting the guilty go free in 
many cases. Yet the police have a job to do and an honest depart- 
ment will try to operate in such a way as to get convictions that 
hold. Of course, the rule will not reform a corrupt administration ; 
in fact, it may give an easy tool for corruption. A lot of well- 
publicized apparent action against gamblers can be undone by the 
unnoticed granting of a motion to suppress. But none of the reme- 
dies will blot out official dishonesty. 


The exclusionary evidence rule creates a genuine incentive for 
police departments to educate their members in the constitutional 
rights of suspected persons. An informal survey by Mr. Justice 
Murphy at the time of his dissent in Wolf v. Colorado,?" disclosed 
that states using the rule put more emphasis on this sort of train- 
ing than others. In California, which adopted the rule recently in 
People v. Cahan,?* we find a great deal more police interest in the 
search and seizure law than was the case before.?°® 

The rule enables judges to make determinations concerning 
constitutional rights without facing the prospect of burdening a 
perhaps sincere but misguided officer. Police administrators can 
respond by appropriate internal discipline and education. 


Actually, to operate more efficiently as a deterrent, the rule 
should be broadened. In most jurisdictions only the person whose 
rights have been invaded may complain about the use of the ille- 
gally obtained evidence. Thus, if the police break into A’s home, 
B has no standing to complain about the use of any evidence thus 
seized. This consequence flows from a linking of the exclusionary 





27. 338 U.S. 25, 4] (1949). 
28. 44 Gal. 2d 434, 282 P.2d 905 (1955). 
29. Barrett, supra note 26, at 587-88. 
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rule and the constitutional privilege against self-incrimination, a 
privilege personal to the individual. The exclusionary principle 
ought to be recognized squarely as a corollary of the constitutional 
freedom from illegal searches designed to deter violations of that 
liberty. California, in one of the new cases decided since Cahan, 
has taken just such a step. In People v. Martin,®° Judge Traynor 
wrote: “Since all of the reasons that compelled us to adopt the 
exclusionary rule are applicable whenever evidence is obtained in 
violation of constitutional guarantees, such evidence is inadmissible 
whether or not it was obtained in violation of the particular de- 
fendant’s constitutional rights. Accordingly, it must be determined 
whether the evidence was illegally obtained in this case.” *! 

We would do well to take a hard look at the California expe- 
rience. The California Supreme Court embraced the exclusionary 
rule in 1955, and in so doing reversed cases of over thirty years’ 
standing. For what reason? “We have been compelled to reach 
that conclusion because other remedies have completely failed to 
secure compliance with the constitutional provisions on the part 
of the police with the attendant result that the courts under the 
old rule have been constantly required to participate in and in 
effect condone, the lawless activities of law enforcement officers.’’>? 
This language does not merely say that other methods of deter- 
rence have failed and therefore the exclusionary rule should take 
its place among judicial weapons. It makes a moral point which 
can best be understood if we consider the facts of the 1955 case. 

“Gerald Wooters, an officer attached to the intelligence unit of 
that department testified that after securing the permission of 
the chief of police to make microphone installations at two places 
occupied by defendants, he, Sergeant Keeler, and Officer Phillips 
one night at about 8:45 entered one ‘house through the side win- 
dow of the first floor,’ and that he ‘directed the officers to place 
a listening device under a chest of drawers.’ Another officer made 
recordings and transcriptions of the conversations that came over 
wires from the listening device to receiving equipment installed 
in a nearby garage. About a month later, at Officer Wooters’ 
direction, a similar device was surreptitiously installed in another 
house and receiving equipment was also set up in a nearby 
garage.’’83 

This police conduct is not only an example of illegality, it is 
illegality elaborately planned with the connivance of the Los An- 
geles Chief of Police. It is not the case of the over-eager rookie 

30. 45 Cal. 2d 755, 290 P.2d 855 (1955). 


31. Jd. at 761, 290 P.2d at 857 


32. People v. Cahan, 44 Cal. 2d 434, 445, 282 P.2d 905, 911-12 (1955). 
33. Id. at 436-37, 282 P.2d at 906. 





= Fy wewriewwwFtwF rw ” 


— 


—-s 


CONFESSIONS AND POLICE DETENTION 557 


misjudging the fine lines of the law of arrest. It is constitutional 
violation as a matter of police policy. Thus Judge Traynor wrote 
further: ‘When, as in the present case, the very purpose of an 
illegal search and seizure is to get evidence to introduce at the 
trial, the success of the lawless venture depends entirely on the 
court’s lending its aid by allowing the evidence to be introduced.’’** 

The state cannot deliberately violate the Constitution without 
the loss of public respect. “Respect for law cannot be turned off 
and on as though it were a hot-water faucet.’°> Even if the police 
are not deterred by the exclusionary principle, the rule does per- 
mit the courts to protest and to refuse to “have a hand in such 
dirty business.’’°® Law not only regulates conduct but, as I have 
said, has a symbolic value and a teaching function as well. Over- 
reaching by the police not only harms the persons whose interests 
are invaded but every one of us. Mr. Justice Frankfurter gives voice 
to this insight in a 1952 case refusing California the right to use as 
evidence narcotics pellets taken from an accused by means of a 
“stomach pump.” “So here, to sanction the brutal conduct which 
naturally enough was condemned by the court whose judgment is 
before us, would be to afford brutality the cloak of law. Nothing 
would be more calculated to discredit law and thereby to brutalize 
the temper of a society.”37 The exclusionary evidence rule, alone 
of all the remedies, gives some real promise of deterrence by 
encouraging civil rights education and dissociates the court from 
any police policy of systematic law violation. 





34. Id. at 445, 282 P.2d at 912. 


a 11982). Justice Frankfurter dissenting in On Lee v. United States, 343 U.S. 747, 
36. People v. Cahan, 44 Cal. 2d 434, - 282 P.2d 905, 912 (1955) (quoting 
Justice Holmes’ dissent in the Olmstead c se). 
37. Rochin v. California, 342 U.S. 165, 173- 74 (1952). 
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Law and Police Practice: 


Restrictions in the Law of Interrogation 
and Confessions 
By Fred E. Inbau* 


HEN the police handcuff a suspected criminal, they, as well 

as.the arrested person himself, have a very definite under- 
standing as to where he is going. The purpose of the handcuffing 
is also quite apparent. But when the courts handcuff the police— 
and it is suggested that some of them do—it is doubtful if they 
have a clear-cut notion as to where they are headed. It is also 
questionable whether such courts have given adequate considera- 
tion to other and perhaps better methods for coping with the 
police problems about which they are concerned. 

Artificial, restrictions which the courts have imposed upon law 
enforcement agencies and officers are the result of two basic 
misconceptions regarding police misconduct. 

The first misconception concerns the role to be played by the 
courts with respect to the control or supervision of police activi- 
ties. The theory has been developed by some judges that the 
judiciary is privileged to exert disciplinary control and supervi- 
sion over the police. For this position constitutional authority 
seems to be completely lacking. Courts have the power, of course, 
to reject evidence illegally obtained, and particularly so where 
the trustworthiness or validity of the evidence may be affected 
by the methods used to sécure it. But that is a distinctly different 
matter from the control or supervision of police activities them- 
selves. Even within the federal system, there seems to be no con- 
stitutional authority for the exercise of any supervisory power by 
the Supreme Court over the activities of federal officers, although 
there is no doubt about the Supreme Court’s supervisory power 
with respect to the lower federal courts and the evidence that 
may be admitted in the trial of federal cases. The fundamental 
concept of a threefold division of power seems to indicate that 
there is no authority for any court to exercise disciplinary control 
over the police. Nevertheless, some judges conceive their role to 
be that of part-time commissioners of police, an obviously non- 
judicial function.! 


*Professor of Law, Northwestern University. Formerly, Member of Staff of the 
Scientific Crime Detection Laboratory of Northwestern University, 1933-38, and 
Director of the Chicago Police Scientific Crime Detection Laboratory, 1938-41. 
Author of Liz Detection AND CRIMINAL INTERROGATION (3rd ed., with John E. Reid, 
1953); Serr IncrImMINATION: WHat CAN AN ACCUSED Person Be ComPetten To 
= (1950). B.S., Tulane Univ., 1930, L.L.B., 1932; L.L.M., Northwestern Univ., 1933. 
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The second misconception is that the courts can effectively dis- 
cipline the police. The basic weakness of this notion, however, may 
not be so apparent as in the case of the other misconception, since 
an understanding of its weakness requires some acquaintance with 
practical police problems, procedures, and, above all, an insight 
into the thinking and attitudes of policemen themselves. 

Although a trial judge or prosecutor may well be sensitive to 
a reversal on appeal, and consequently the reversal may serve to 
discipline him to avoid error and misconduct in the ‘future, such 
a reaction cannot reasonably be expected from the police. They 
are generally insensitive to a court’s rejection of evidence merely 
because of the impropriety of the methods used to obtain it. More- 
over, the most insensitive of all is the ignorant, untrained police- 
man—the one whose improper practices are most disturbing to 
the judge with the handcuffs. It is almost futile to try to improve 
police practices by rejecting improperly obtained evidence of guilt. 
The courts may just as well attempt to solve the problem of 
juvenile delinquency by giving courtroom reprimands to the 
parents of delinquents. The causes of delinquency are numerous 
and deep-rooted. The same may be said of police abuses and illegal 
practices. We must look for basic causes in our application of 
remedial measures. 

The amount of police misconduct in any community will be in 
direct ratio to the lack of basic qualifications, training, and non- 
political direction of police personnel. Thése problems cannot be 
remedied by rejecting “improperly” obtained evidence. There is 
no substitute for the requirements of personnel qualifications, 
training, and minimization of political interference. Moreover, leg- 
islative reform is needed so that practical necessity will no longer 
compel the police to violate the laws in order to give the public 
the measure of protection it demands. We may then well utilize 
the proposal made by Mr. V. W. Peterson for the creation of an 
impartial and independent board of citizens with authority to 





standards” rule upon federal officers and refused to permit a confession to be used 
as evidence because of its having been obtained during a period of delay in bringing 
the accused before a federal commissioner for arraignment. Although only one 
Justice dissented in the McNabb case, there were four dissents in a subsequent case 
involving the propriety of this “civilized standards” doctrine. See Upshaw v. United 
States, 335 ULS. 410 (1948 

Another case in which a majority of the Supreme Court exerted disciplinary con- 
trol, and of a very direct nature, is Rea v. United States, 350 U.S. 214 (1956). There 
the Court, in a 5 to 4 decision, held that a federal officer who had made an oy es 
(defective warrant) search afid seizure was subject to an injunction to prevent his 
testifying about the matter in a state court. In a dissenting opinion Mr. Justice 
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So far as I know, this is the first time it has been suggested that the federal 
courts share with the executive branch of the Government responsibility for 
supervising law enforcement activities as such. Jd. at 218. 
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conduct inquiries into police misconduct and, wherever necessary, 
impose penalties.2 Direct disciplinary action of this type can be 
made effective without the price we are now paying for the prac- 
tice of rejecting otherwise valid evidence of guilt. 

The improvements which have been made in police administra- 
tion, practices, and conduct in the past twenty years, and particu- 
larly in the matter of interrogation methods, have resulted from 
improved police selection and training. The disciplinary efforts 
exerted by the courts have contributed very little, and the cost 
of the lessons has been much too great. 

There is no question but that police abuses and improper prac- 
tices in the matter of the questioning of criminal suspects could 
be virtually eliminated if the courts or the legislatures were to 
outlaw the use of all confessions as evidence of guilt. By a similar 
measure we could also almost eliminate traffic fatalities by requir- 
ing governors to be placed on all automobiles to prevent their 
going faster than twenty miles an hour. These results we may 
accomplish, but at a great sacrifice of much else.® 

The courts ought to set their handcuffs aside. The concern of 
the judiciary should be this and nothing else: permitting the con- 
viction of the guilty while affording full protection to the innocent. 
With respect to confessions, the courts most certainly should not 
permit any unsubstantiated confession to be used as evidence if 
it has been obtained by methods which are apt to make an inno- 
cent man confess. But neither should they cast aside a trust- 
worthy confession simply because of some such reason as a delay 
in bringing the arrested suspect before a committing magistrate. 
Courts should not concern themselves with anything beyond a 
confession’s trustworthiness. 

A court that does not restrict its function in confession cases to 
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safeguard the trustworthiness of the evidence. See McCormick, The Scope of 
Privilege in the Law of Evidence, 16 Texas L. Rev. 447, 452-57 (1938). 
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the issue of trustworthiness, and seeks to impose its own concep- 

tion of standards of police conduct, will very likely overlook or re- 

ject several fundamental and important practical considerations: 
1. Many criminal cases, even when investigated by the 
best qualified police departments, are capable of solution only 
by means of an admission or confession from the guilty indi- 


vidual or upon the basis of information obtained from the 
questioning of other criminal suspects. 


2. Criminal offenders, except, of course, those caught in 
the commission of their crimes, ordinarily will not admit their 
guilt unless questioned under conditions of privacy, and for a 
period of perhaps several hours. 


3. In dealing with criminal offenders, and consequently 
also with criminal suspects who may actually be innocent, the 
interrogator must of necessity employ less refined methods 
than are considered appropriate for the transaction of ordi- 
nary, everyday affairs by and between law-abiding citizens.® 


The Practical Necessity for an Interrogation Opportunity 


The art of criminal investigation has not developed to a point 
where the search for and the examination of physical evidence 
will always reveal a clue to the identity of the perpetrator. Fiction 
writers somehow manage to produce such cases but in actual police 
work, even of the most efficient type, there are many instances 
where physical clues are completely absent and the only approach 
to a possible solution of the crime is the interrogation of the crimi- 
nal suspect himself. Consider, for instance, the following facts 
from an actual criminal case: The dead body of a woman was 
found in her home. Her skull had been crushed, apparently with 
some blunt instrument. A careful police investigation of the prem- 
ises did not reveal any clues to the identity of the killer. No 
fingerprints or other significant evidence were located, not even the 
lethal instrument itself. None of the neighbors could give any help- 
ful information. Although there was some evidence of a slight 
struggle in the room where the body lay, there were no indications 
of a forcible entry into the home. The deceased’s young daughter 
was the only other resident of the home and she had been away 
in school at the time of the crime. The daughter could not give 
the police any idea of what, if any, money or property had dis- 
appeared from the home. 

For several ‘reasons the police considered the victim’s husband a 
likely suspect. He was being sued for divorce; he knew his wife 





6. The points here made, and the following discussion of them appeared in sub- 
stantially the same form in one of the writer's earlier publications: Inbau, The 


Confession Dilemma in the United States Supreme Court, 43 Itt. L. Rev. 442, 447-51 
(1948). 
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had planned on leaving the state and taking their daughter with 
her; and the neighbors reported that the couple had been having 
heated arguments, and that the husband was of a violent temper. 
He also lived conveniently near—in a garage adjoining the home. 
The police interrogated him and although his alibi was not con- 
clusive his general behavior and the manner in which he answered 
the interrogator’s questions satisfied the police of his innocence. 
Further investigation then revealed that the deceased’s brother- 
in-law had been financially indebted to the deceased; that he was 
a frequent gambler; that at a number of social gatherings which 
he had attended money disappeared from some of the women’s 
purses; that at his place of employment there had been a series of 
purse thefts; and that on the day of the killing he was absent from 
work. The police apprehended and questioned him. As the result 
of a few hours of competent interrogation—unattended by any 
abusive methods, but yet conducted during a period of delay in 
presenting the suspect before a committing magistrate as required 
by state statute—the suspect confessed to the murder. He told of 
going to the victim’s home for the purpose of selling her a radio, 
which she accused him of stealing. An argument ensued and he 
hit her over the head with a mechanic’s wrench he was carrying 
in his coat pocket. He thereupon located and took some money he 
found in the home and also a diamond ring. After fleeing from the 
scene he threw the wrench into a river, changed his clothes and 
disposed of the ones he had worn at the time of the killing by 
throwing them away in various parts of the city. The ring he had 
hid in the attic of his mother’s home, where it was found by the 
police after the confession had disclosed its presence there. Much 
of the stolen money was also recovered or else accounted for by 
the payment of an overdue loan. 

The foregoing case is not a very unusual one. On the contrary, it 
represents a typical situation frequently encountered by police 
investigators. Without the assistance afforded by an interrogation, 
many cases of this sort would remain unsolved—which means, in- 
cidentally, that the offender remains at large to perpetrate addi- 
tional offenses. 





The Need of a Reasonable Time for a Private Interrogation 


The second of the previously listed considerations—that respect- 
ing the infrequency of spontaneous, unsolicited confessions and the 
necessity for interrogations under conditions of privacy and for a 
reasonable period of time—is one which should be readily appar- 
ent not only to any person with the least amount of criminal 
investigative experience, but also to anyone who will reflect mo- 
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mentarily upon the behavior of ordinary law-abiding persons when 
suspected or accused of nothing more than simple social indiscre- 
tions. Self-condemnation and self-destruction not being normal be- 
havior characteristics, human beings ordinarily do not utter un- 
solicited, spontaneous confessions. They must first be questioned 
regarding the offense. In some instances, a little bit of information 
inadvertently given to a competent interrogator by the suspect 
may suffice to start a line of investigation which might ultimately 
establish guilt. Upon other occasions, a full confession, with a 
revelation of details regarding a body, the loot, or the instruments 
used in the crime, may be required to prove the case. But whatever 
the consequences may be, it is impractical to expect any but a very 
few confessions to result from a guilty conscience unprovoked by 
an interrogation. It is also impractical to expect admissions or con- 
fessions to be obtained under circumstances other than privacy. 
Here again recourse to our everyday experience will support the 
basic validity of this requirement. For instance, in asking a per- 
' gonal friend to divulge a secret we carefully avoid making the 
request in the presence of other persons, and seek a time and place 
when the matter can be discussed in private. The very same psy- 
chological factors are involved in a criminal interrogation, and 
even to a greater extent. For related psychological considerations, 
if an interrogation is to be had at all, it must be one based upon an 
unhurried interview, the necessary length of which will in many 
instances extend to several hours, depending upon various factors 
such as the nature of the case situation and the personality of the 
suspect. 


The Ethics of Criminal Interrogation 


In professional, business, and social affairs, ethical practices are 
considered desirable and insisted upon. For some reason or other 
the notion has developed that a criminal offender should be in- 
terrogated on a similar ethical level. Here again is another imprac- 
ticality of considerable significance. To illustrate the point let us 
revert to the previously discussed case of the woman who was 
murdered by her brother-in-law. His confession was obtained 
largely as a result of the interrogator adopting a friendly attitude 
in questioning the suspect, when concededly no such genuine feel- 
ing existed; by pretending to sympathize with the suspect because 
of his difficult financial situation; by suggesting that perhaps the 
victim had done or said something which aroused his anger and 
which would have aroused the anger of anyone else similarly situ- 
ated to such an extent as to provoke a violent reaction; and by 
resorting to other similar expressions, or even overtures of friend- 
liness and sympathy such as a pat on the suspect’s shoulder or 
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knee. In all of this, of course, the interrogation was “unethical” 
according to the standards set for professional, business and social 
conduct. But the pertinent issue in this was no ordinary, lawful, 
professional, business or social matter. It involved the taking of a 
human life by one who abided by no code of fair play toward his 
fellow human beings. The killer would not have been moved one 
bit toward a confession by subjecting him to a reading or lecture 
regarding the morality of his conduct. It would have been futile 
merely to give him a pencil and paper and trust that his conscience 
would impel him to confess. Something more was required—some- 
thing which was in its essence an “unethical” practice on the part 
of the interrogator. But, under the circumstances involved in this 
case, how else would the murderer’s guilt have been established? 


Of necessity criminal interrogators must deal with criminal 
offenders on a somewhat lower moral plane than that upon which 
ethical, law-abiding citizens are expected to conduct their everyday 
affairs. That plane, in the interest of innocent suspects, need only 
be subject to the following restriction: although both “fair” and 
“unfair” interrogation practices are permissible, nothing shall be 
done or said to the subject that will be apt to make an innocent 
person confess. 


Reference is sometimes made in the United States to the stand- 
ards of ethics required of English law enforcement officers by the 
so-called “Judges’ Rules” in the conduct of criminal interrogations. 
The suggestion is made that if the English police can operate effec- 
tively within those rules so can the police in the United States. 
While this argument may have the ring of plausibility, it should 
not be accepted without critical examination. 


The Judges’ Rules provide, in substance, that while a police 
investigator may ask questions of any person, the officer, when he 
becomes satisfied that the person he is questioning is the criminal, 
must “caution” him as follows: “You are not obliged to say any- 
thing, but anything you say may be given in evidence.” Once 
a person has been actually arrested on a criminal charge, the 
English police have no right to question him at all, “except for the 
purpose of removing ambiguity” in a statement voluntarily made 
by the prisoner. In actual practice the English police can and do 
resort to the device of merely postponing the time when they are 
satisfied of the guilt of the person whom they are questioning. 
In this way they obviate the necessity of a “caution.” Moreover, 
once the person is in custody, the right to remove “ambiguities” 
in the prisoner’s statement is exercised rather freely. By these de- 
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vices the police are able to apply some very effective interrogation 
techniques.’ 


The well-warranted respect which the English police have en- 
joyed over the years should in no way be lessened by an awareness 
of their “practical” interpretation of the Judges’ Rules. The police 
could not operate effectively if the rules were given a literal, re- 
stricting interpretation. Perhaps the English courts understand 
this as well as the police, since they have taken the view that a 


confession obtained in violation of the rules is not to be excluded 
for that reason alone.® 


It may also be significant that several members of the British 
Commonwealth have by statute made trustworthiness the princi- 
pal test of a confession’s admissibility. In New Zealand and Vic- 
toria, Australia, a confession is not rejected “on the ground that 
promise or threat or any other inducement (not being the exercise 
of violence or force or other form of compulsion) has been held 
out to or exercised upon the person confessing if the Judge... is 
satisfied that the means by which the confession was obtained were 
not in fact likely to cause an untrue admission of guilt to be 
made.”® The American Law Institute’s Model Code of Evidence 
also makes allowances for the use of a confessiun obtained by 


threats or promises which are not likely to produce false state- 
ments.}° 


Conclusion 
The courts do not have the constitutional authority to police 


7. These are not the writer’s inferences as to the English practices but the 
published acknowledgments of English police authorities themselves. One such 
acknowledgment was made by the Chief Constable of County Durham, England: 
St. Johnston, The Legal Limitations of the Interrogation of Suspects and Prison- 
ers in England and Wales, 39 J. Crim. L., C. & P.S. 89 (1948). Another such ac- 
knowledgment was made by the Commander of the Criminal Investigation Depart- 
ment, New Scotland Yard, London, England: Hatherill, Practical Probiems in In- 
terrogation; WESTERN RESERVE UNIv., INTERNATIONAL LECTURES ON POLICE SCIENCE 

1956). 5 
C The King v. Voisin, [1918] 1 K.B. 531. See also Cowen & Carter, Essays 
ON THE Law oF EvineNnce 41-72 (1956), stating that even under the Judges’ Rules, 
the “truth” theory test of confession admissibility is generally applied in England. 

9. Amendment To* Evidence Act, 1950, 14 Gro. VI § 3 (New Zealand). The 
Victoria (Australia) Act is essentially the same. Evidence Act, 1928, Il Victoria 
Stat. § 141. See Cowen & Carter, op. cit. supra note 8. 

Canada, by court decision, has adhered to the test of voluntariness. Canadian 
courts will not reject a confession merely because of an infraction of the Judges’ 
Rules. Regina v. Fitton, [1956] Can. Sup. Ct. 958; Boudreau v. The King, [1949] 
Can. Sup. Ct. 262, 3 D.L.R. 81 (1949). In the Boudreau case, Justice Rand made 
the following observation : 


It would be a serious error to place the ordinary modes of investigation of 

crime in a strait jacket of artificial rules; . . . Rigid formulas can be both 

meaningless to’ the weakling and absurd to the sophisticated or hardened crimi- 

nal; and to introduce a new rite as an inflexible preliminary condition would 

serve no genuine interest of the accused and but add an unreal formalism to 

that vital branch of the administration of justice. Jd. at 270, 3 D.L.R. at 88. 
10. Mover Cope or Evipence rule 505 (1942). 
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the police. Moreover, the efforts of the courts in that respect are 
not effective. This function could be better exercised by other 
governmental agencies. The courts should confine their efforts to 
the admission into evidence of the truth and the rejection of evi- 
dence found to be untrustworthy. Evidence obtained by means 
which risk the conviction of the innocent should be rejected; on 
the other hand, all available trustworthy evidence should be ad- 
mitted. 

In evaluating the conduct and activities of the police in the in- 
terrogation of suspects or in their search for other evidence of 
guilt, the courts would do well to view the matter in a setting 
other than the serenity of a courtroom. Consideration should be 
given to the fast moving series of events which confronted the 
policeman at the time of the crime, and the practical difficulties 
facing him in his subsequent efforts to solve it. 

Finally, judges should realize that, with rare exceptions, the 
police are motivated by an interest in rendering a public service. 
The deviates among their ranks are no greater proportionately 
than may be found within the ranks of other professional or law 
groups. Nor should the courts lose sight of the fact that we are 
not now living in or threatened by an age of lawlessness on the 
part of the police, or by a shrinkage of the rights and liberties of 
the citizen. On the contrary, the threat which the criminal ele- 
ments pose to the life and property of the citizenry makes this 
a particularly inappropriate time to handcuff the police. 
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Law and Police Practice: 
Safeguards in the Law of Interrogation 
and Confessions 
By Samuel S. Leibowitz* 


F we word “handcuffing” implies that the courts are interfering 

with the police in the lawful performance of their functions 
the answer to that question is definitely “no.” On the other hand 
if “handcuffing” means that the courts are frustrating the police 
in lawless enforcement of the law, then in the broad, popular 
sense the courts must plead mea culpa. 


In truth the courts are not primarily concerned with whether 
or not they are “handcuffing” the police by rejecting involuntary 
confessions. They are exercising their constitutional prerogatives 
and duties by doing so. Both the self-incrimination and due 
process clauses of the Federal Constitution have been held by the 
United States Supreme Court to preclude the state courts from 
admitting extorted confessions as evidence.! The consequent delin- 
eation and possible curtailment of police activity arising out of 
this limitation on the courts are the end result but not the moti- 
vating purpose. Courts do not, as has been suggested by Professor 
Inbau, reject involuntary confessions for the purpose of disciplin- 
ing the police but simply as part of their proper judicial function 
of excluding inadmissible evidence. What the police may do in the 
future or in other cases is a matter for either legislative consid- 
eration or for regulation of the police by their superior officers. 
What the police had done in their investigation of the particular 
case on trial is a matter of moment to the trial court, not on the 
question of the propriety of police behavior, but only insofar as 
it affects the determination of the defendant’s guilt or innocence 
by the evidence which may properly be considered by the jury. 
New York State law provides that no confession is worthy of 
credence unless it meets the basic requirements of the underlying 
statute that a confession is inadmissible if given “under the influ- 
ence of fear produced by threats.”? This clearly demonstrates at 
least that it is not the courts of New York but the operative law 
of that state which binds the police in the interrogation phase of 
law enforcement procedure. 


Professor Inbau seemingly suggests different rules for the guilty 
and the innocent. There can be only one set of rules and that 





pudee, Kings County comm Brooklyn, New York. LL.B., Cornell Univ., 1915. 
Leyra v. Denno, 347 U.S. 556 (1954); Brown v. Mississippi, 297 'U.S. 278 
(1936) ‘United States ex sre : rome v. Murphy, 222 F.2d 698 (2d Cir. 1955). 
N.Y. Crm. Cope § 395 
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is for the protection of all persons accused of crime. Whether a 
particular suspect is guilty or innocent can be determined only 
after and not before the trial, and a predetermination of his guilt 
cannot be permitted to indicate or prescribe proper investigating 
procedures. 


Professor Inbau takes issue with the rule requiring the rejec- 
tion of a confession which has been obtained during an unneces- 
sary delay in arraigning the suspect. That rule does not prevail 
in New York or in most other states. In New York, for example, 
the rule is that an unnecessary delay in arraigning a defendant 
is merely a factor to be taken into consideration in determining 
whether a confession made during such period of delay is volun- 
tary.* Under the mandate of the New York law a defendant must 
in all cases be taken before a court for arraignment without un- 
necessary delay following an arrest. This law with which Pro- 
fessor Inbau takes issue is the law throughout the civilized world 
today. It was the breach of disobedience of this principle which 
was perhaps the most prominent feature of the conduct of the 
Gestapo of Nazi Germany and the secret police of the countries 
behind the Iron Curtain. When a suspect charged with a crime 
is arraigned in a court of justice there are immediately brought 
into play all of the safeguards with which our Constitution and 
laws surround every defendant. In the period between the moment 
of arrest and the arraignment arises the only opportunity for 
wrongdoing on the part of the police. It is during that period only 
that the defendant is usually kept incommunicado, deprived of 
the right of consulting family or friends. When abusive methods 
are used by the police during that period the only witnesses are 
other police. During the period a suspect is at the mercy of his 
captors. To assume that the third degree no longer exists in some 
cases is to shut our eyes to reality. Since the only opportunity for 
the employment of the third degree is during a period of unneces- 
sary delay in the arraignment, that period should be as brief as 
possible. This is not, however, to be interpreted so as to deny to 
the police a reasonable opportunity to make inquiry after a suspect 
has been taken into custody. Public protection to be meaningful 
requires that such opportunity be afforded. 

Professor Inbau suggests, in effect, that there should be only 
one criterion in determining the validity of confessions, that of 
trustworthiness. Essentially that is the criterion employed by the 
court in determining the admissibility of confessions. But it can- 
not be the only rule in a civilized society. A confession must be 


3. People v. Alex, 265 N.Y. 192, 192 N.E. 289 (1934). 
4. N.Y. Crim. Cone § 165. 
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rejected even if it is a true confession if the methods employed in 
obtaining it are so obnoxious to the concepts of fair play as to 
constitute a denial of due process of law.5 A confession procured 
by force and violence may have all the earmarks of truth when 
viewed in the setting of the crime. Such a confession may contain 
facts known only to the perpetrator of the crime, facts which could 
not have been supplied by the interrogators. Shall we, therefore, 
condone the use of such an extorted confession because in a par- 
ticular case it appears to be trustworthy? Shall we accept a con- 
fession made by a person under arrest to someone introduced by 
the police to the defendant, posing as a doctor, lawyer or priest 
when the confession is induced by such supposed relationship?® 

Professor Inbau suggests that, in the desire of the courts to ex- 
clude involuntary confessions, they go too far and permit some 
guilty men to escape justice. Any system of law designed to 
insure that a guilty man shall never go free must, inevitably, 
result in the conviction of some innocent men. Let us not lose 
sight of the well known truism, hackneyed through repetition but 
no less precious because of it, that it is better that some guilty 
men go free than one innocent man be convicted.’ 

It is an over-simplification to say, as Professor Inbau has done, 
that “there is only one really effective way to protect the public 
from police abuses and illegal practice and that is to secure better 
selected, better trained and better directed police.” 

“Better selected, better trained and better directed police,” of 
course. But even the best among them become still better with 
the guidance of the courts, who by their interpretation of and 
adherence to the Constitution curb that over-zealousness which 
produces in the long run evidence of guilt of questionable validity 
and persuasiveness. The police are, in fact, as sensitive to a 
reversal on appeal based on disapproval of their methods as is 
the prosecutor or presiding judge. It is seldom that the same 
mistake is knowingly made twice either by the police or by the 
courts. This is not “handcuffing” but protection and purification 
of our great legal system. 

Professor Inbau’s entire argument overlooks one very practical 
phase of the problem and that is that in the overwhelming major- 
ity of cases the ultimate question of the voluntariness of the con- 
fession is one for thé jury’s consideration. It is only where the 
exercise of coercion has been clearly demonstrated that a court 
may properly take it upon itself to exclude a confession as being 





5. Rochin v. California, 342 U.S. 165, 172, 173 (1952) (dictum). 
6. People v. Leyra, 302 N.Y. 353, 363, 98 N.E.2d 553, 559 (1951). 
7. Ruloff v. People, 18 N.Y. 179, 184 (1858). 
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involuntary as a matter of law.* If there is a fair issue of fact 
that issue must be resolved by the jury. From my many years 
of experience in the criminal law both as a trial lawyer and a 
judge, I believe that juries, in the main, show good common sense 
and judgment in passing upon issues involving the voluntariness 
of confessions. They are not easily hoodwinked by the desperate 
efforts of a cornered defendant to escape conviction by attacking 
the most damning possible evidence against him. Nor are they 
so gullible as to accept flimsy fabrications to explain away third 
degree methods. Our juries have been doing a good job. We will 
render no service to the cause of justice if we handcuff them by 
changing the basic concepts of fair play. 

No discussion of this question could be complete without restat- 
ing the rationale set forth by Cardozo, J., speaking for a unanimous 
Court of Appeals: “On the one side is the social need that crime 
shall be repressed. On the other, the social need that law shall not 
be flouted by the insolence of office. There are dangers in any 
choice. We must hold it to be the law until those organs of govern- 
ment by which a change of public policy is normally effected, shall 
give notice to the courts that the change has come to pass.’’® 

The reforms sought by Professor Inbau can be effected not by 
changes in the decisions of our judges but only by changes in our 
Constitution and statutes. Such changes are neither necessary nor 
desirable. 





8. People v. Valletutti, 297 N.Y. 226, 78 N.E.2d 485 (1948). 
9. People v. Defore, 242 N.Y. 13, 24, 150 N.E. 585, 589 (1926). 

















CONFESSIONS AND POLICE DETENTION 571 


ExuHIBiT 23 


(The Illinois Law Review, owner of the copyright, has courteously 
granted permission to the Senate Constitutional Rights Subcommittee to 
reprint the following material as part of these hearings.) 


The Confession Dilemma in the 
United States Supreme Court 


Fred B. Inbau* 


N several decisions during the past few years the United States 
Supreme Court has been attempting to effectuate an improve- 
ment in the criminal interrogation practices of both federal and 
state law enforcement officers. The objective, of course, has been 
a commendable one. In some respects, however, the ways and 
means invoked by the court are impractical and the results thus 
far achieved have been inimical to the best public interest. More- 
over, as matters now stand, there is considerable uncertainty in 
the Court’s various decisions and opinions as to just what rules of 
conduct the Court has been attempting to prescribe. Criminal 
interrogators, both federal and state, are in a quandry as to what 
is expected of them, and a similar difficulty is being encountered 
by the varioys state and lower federal courts when determining 
the admissibility of confessions. Furthermore, in the pending case 
of Upshaw v. United States,1 the Supreme Court is now confronted 
with its own confession dilemma. 
Prior to 1948 the Supreme Court applied the usual voluntary- 
trustworthy tests in reviewing both state and federal court con- 
victions involving confessions.? Briefly stated, the practice of the 





* Professor of Law, Northwestern University. Author of Qe Detection and 
Criminal Interrogation, and a former Director of the Chicago Police Scientific 
Crime Detection Laboratory. 

1168 F. (2d) 167 (1948). Certiorari granted June 14, 1948, 334 U. S. 842 (1948). 

2 For illustrations of the application of the same tests in both federal and state 
cases, see Wilson v. United States, 162 U. S. 613 (1896) and Brown v. Mississippi, 
297 U. S. 278 (1936). : 

Although legal scholars differ somewhat as to which is the historically accurate 
test—the test of voluntariness or the test of trustworthiness—as a practical matter 
it seems to make little difference which of these two tests is applied. For example, 
the of force, threat, or promise that would be considered sufficient to render 
a confession involuntary (by a court applying the test of voluntariness) would in 
all probability be declared sufficient to render a confession untrustworthy (by a 
court applying the test of trustworthiness) ; and vice versa. 

The late Dean Wigmore, in his treatise on Evidence, condemned the test of vol- 
untariness as historically incorrect as well as inadequate. He contended that those 
who sponsor the test of voluntariness do so under the erroneous impression that 
there is an association between the confession rule and the privilege against self- 
incrimination, whereas the fact is that in point of time the origin of the confession 
rule and the privilege are ow separated. (The confession rule was enunciated 
about one hundred years after the recognition of the privilege against self-incrimi- 
nation.) Moreover, the privilege against self-incrimination was designed to cover 
only statements in court under process as a witness, whereas the confession rule 
was intended to cover statements both in court and out. See Wigmore, Evidence 
(3d ed. 1940) mary 2266. ; ; 

On the other hand, Dean McCormick and others find a kinship between the con- 
fession rule and the privilege against self-incrimination, and they see in the test 
of voluntariness an indication that the rules restricting the use of confessions 
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Court in such cases was to determine from the trial court record 
whether the court and jury acted reasonably in holding that the 
defendant’s confession had not been “forced” out of him, or, stated 
somewhat differently, “had not been obtained in a manner which 
rendered it untrustworthy.” If the Supreme Court decided that 
the evidence clearly indicated force, and therefore untrustworthi- 
ness, the due process clause of either the Fifth or the Fourteenth 
Amendment would be invoked and the case reversed. On the other 
hand, however, if the record did not clearly disclose coercion or 
untrustworthiness, the Court would accept as final the trial court’s 
finding that the confession was voluntary or trustworthy. 


Although the Supreme Court had examined lower federal court 
confession cases at an earlier date, it was not until 1936 that a state 
confession case reached the Court for review. Not long thereafter, 
however, the Court was to have presented to it a steadily increas- 
ing number of state cases, most of which were to involve rather 
shocking examples of police abuses of accused persons, particularly 
Southern negroes charged with crimes against white victims. In 
every one of the latter group of cases the state law enforcement 
agencies had employed interrogation practices which no self-re- 
specting officer can conscientiously defend.‘ From a reading of the 
undisputed evidence of police abuses in these various state cases 
one can find an explanation for the development of the Supreme 
Court’s critical attitude as it was soon to be expressed in the 
decisions and opinions in the now famous cases of McNabb v. 
United States® and Ashcraft v. Tennessee.* In fact, the impression 
is clear in the first of these two cases that the Court, or at least 
the justice who authored the opinion, had been waiting impatiently 
for an early opportunity to invoke some very drastic measures in 
an effort to curb police interrogation abuses. Since the Court’s 
supervisory power over lower federal courts and federal law en- 
forcement officers afforded the Court greater latitude in imposing 
its sanctions, the opportune moment to embark upon its crusade 
wouki be in a federal rather than a state case, even though the 


are prompted by a desire to protect the subiect against torture, as well as by a 
desire to safeguard the trustworthiness of the evidence. For an excellent — 
sion of the relative merits of these two views, see McCormick. The Scope of 
Minne oh: in the Law of Evidence (1938) 16 Texas L. Rev. 447, 452-457. Also see 
ck’s wy! interesting article. Some Problems and Developments in the 
Admissibility of Confessions (1946) 24 Texas L. Rev. 239. 
8 Brown v. Mississippi, 297 U. * 278 Vo 

4Chambers v. Florida, 309 U. 227 (1940); White v. Texas, 310 U. S. 530 
(1940) ; ee v. Texas, 316 U. S. “649 (1942). 

5318 U. 332 (1943). Also, to JF same effect, see the companion case of 
Anderson = United States, 318 U. S. 350 (1943), decided on the same day as 
McNabb v. ona States. 

6 322 U. S. 143 (1944). 
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latter type of case involved far more frequent instances of police 
abuses. Then along came McNabb v. United States." 


In an investigation into the killing of an agent of the Alcohol 
Tax Unit of the Bureau of Internal Revenue, investigators from 
that Bureau apprehended five members of the McNabb family. As 
each of the McNabb brothers was arrested the officers proceeded 
to interrogate him regarding the killing. Five or six hours after 
the last McNabb was arrested he confessed upon being told that 
his brothers had accused him of firing the fatal shot. Later on two 
others confessed their implication in the crime. A federal court 
trial resulted in a verdict of guilty, and the defendants ultimately 
appealed to the United States Supreme Court, alleging that the 
confessions were improperly admitted into evidence. The Govern- 
ment contended that the confessions were voluntarily given and 
therefore properly admitted. 


Ordinarily an issue of the sort raised in the McNabb appeal 
would have been resolved on the basis of a due process inquiry. 
Here, however, the Court conceded that since the defendants had 
not been threatened, abused, or otherwise coerced, there was no 
problem of constitutional law respecting the confessions and their 
admissibility, but stated that its reviewing power in federal cases 
was not confined to the ascertainment of constitutional validity. 
Mr. Justice Frankfurter, in speaking for the majority of the Court, 
said that “judicial supervision of the administration of criminal 
justice in the federal courts implies the duty of establishing and 
maintaining civilized standards of procedure and evidence,” and 
that such standards “are not satisfied merely by observance of those 
minimal historic safeguards . . . . summarized as ‘due process of 
law’.”’® The Court then explained that upon arresting the McNabb 
brothers the officers put them in “barren cells” and kept them there 
for many hours of “unremitting questioning,” instead of taking 
them “before a United States commissioner or a judicial officer, as 
the law requires, in order to determine the sufficiency of the justi- 
fication for their detention.”® Because of this supposed infraction 
of the law by the officers, the Court held that the confessions ob- 
tained during the delay in arraignment should not have been ad- 
mitted in evidence, and the. convictions were accordingly set aside. 
The Court considered the officers’ conduct a “flagrant disregard” 
of federal laws and expressed the view that if the convictions were 
upheld the Court would become an accomplice to the wilful dis- 





7 Supra note 
8 318 U. S. 332, 340 (1943). 
9 Id. at 344-345. 
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obedience of the law; and that although-Congress had not explicitly 
forbidden the use of evidence so procured, if the courts permitted 
such evidence to stand they would stultify the policy which Con- 
gress enacted into law. In opposition to this view, Mr. Justice 
Reed in his dissent objected to “broadening the possibilities of de- 
fendants escaping punishment by these more vigorous technical 
requirements in the administration of justice.” “If these confes- 
sions are otherwise voluntary,” said Justice Reed, “civilized stand- 
ards .... are not advanced by setting aside these judgments 
because of acts of omission which are not shown to have tended 
toward coercing the admissions.””!° 

A rather amazing feature of the McNabb case is the fact that 
the defendants actually had been arraigned promptly, but the trial 
court record did not disclose the arraignment and the Supreme 
Court erroneously assumed that no arraignment had occurred until 
after the confessions had been obtained.'! Moreover, the fact of 
actual arraignment was even called to the Court’s attention in the 
Government’s petition for a rehearing, but to no avail.!2 A retrial 
of the case resulted in a second conviction which was affirmed by 
the Circuit Court of Appeals and the case ended there.* 

In addition to the Court’s mistaken interpretation of the factual 
situation in the McNabb case, the federal statute relied upon by the 
Court as embodying a policy which it thought an affirmance of the 
case would “stultify” was actually enacted for distinctly other rea- 
sons than the one assumed by the Court. Its legislative history, to 
be subsequently discussed in further detail, reveals that the sole 
purpose of the act was to suppress a practice whereby federal com- 
missioners and marshals were cheating the Government in the 
matter of fees and mileage expense charges. The issue of interro- 
gation practices and confessions was entirely without Congres- 
sional consideration. 

One year after the Court promulgated its “civilized standards” 
doctrine for federal cases, a somewhat similar attempt was made 
regarding state law enforcement practices. In Ashcraft v. Ten- 
nessee™* the defendant had been taken late one afternoon to a 





10 Jd. at 349. The majority of the Court may have been affected by a considera- 
tion of the Federal rule regarding the nullification of evidence seized in violation 
of a constitutional mandate. In the McNabb case situation, however, there was 
no violation of a constitutional prohibition but only a statutory one. Even assum- 
ing, therefore, that the Federal rule excluding illegally obtained evidence is a good 
one, the same quality of argument cannot be voiced regarding the indirect enforce- 
ment of statutory provisions. 

11 See Circuit Court of Appeals’ decision affirming the conviction of the McNabbs 
upon their second trial: 142 F. (2d) 904 (C.C.A. 6th, 1944). 

12 319 U. S. 784 (1942); also, supra note 11, and 90 Cong. Rec. 9199 (1944). 

ae ra — 11. 
U. S. 143 (1944). 
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morgue where he identified as his wife the body of a woman who 
had been beaten to death. From the morgue Ashcraft was escorted 
to the county jail and questioned for several hours, after which he 
was released without having been placed under formal arrest. Nine 
days later he was arrested and taken to jail for further question- 
ing. He was then interrogated intermittently for 28 hours, where- 
upon he told the officers a man named Ware had killed his wife. 
Ware, who had not been suspected previously, was arrested and he 
promptly admitted the killing, stating further that Ashcraft had 
hired him to doit. Ashcraft was confronted with Ware’s confession 
and the interrogation continued for another 8 hours, at the end of 
which time Ashcraft admitted his guilt but refused to sign a written 
confession. He repeated his admission of guilt to two business men 
and to his own family physician, who were called in to witness the 
confession. The doctor also examined Ashcraft and found him free 
from any signs of physical abuse. His oral confession was ad- 
mitted in evidence and his conviction in the trial court was affirmed 
by the Supreme Court of Tennessee. Upon appeal to the United 
States Supreme Court, however, that Court, in a six to three de- 
cision, reversed the conviction on the ground that the holding of 
Ashcraft incommunicado, without sleep or rest, for 36 hours of 
interrogation, was “inherently coercive” and a violation of the “‘due 
process” of law provision of the Fourteenth Amendment. ; 


In its consideration of the Ashcraft case the majority of the 
Court made what appears to be an abstract psy€hological appraisal 
of a thirty-six hour interrogation and decided that an interrogation 
of that duration was “inherently coercive,” for which reason the 
confession would be held inadmissible regardless of the effect of the 
police practices upon the particular defendant and regardless of 
the otherwise trustworthiness of the confession. 


The principal objection to the Ashcraft case has been directed 
not so much to the result in the particular case, but to the general 
rule laid down in the majority opinion. For instance, in his dis- 
senting opinion in the Ashcraft case, Mr. Justice Jackson severely 
criticized the majority opinion for excluding a confession “on an 
irrebuttable presumption that custody and examination ‘are in- 
herently coercive’ if of some unspecified duration within thirty-six 
hours.” In his analysis of the case, Justice Jackson expressed the 
view that “despite the ‘inherent coerciveness’ of the circumstances 
¢f Ashcraft’s examination, the confession when made was delivered 
free, and voluntary in the sense in which that term is used in 
criminal law.” 


In further criticism of the majority opinion of the Court, Jus- 
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tice Jackson said: “The Court bases its decision on the premise 
that custody and examination of a prisoner for thirty-six hours is 
‘inherently coercive.’ Of course it is. And so is custody and ex- 
amination for one hour. Arrest itself is inherently coercive, and 
so is detention. When not justified, infliction of such indignities 
upon the person is actionable as a tort. Of course such acts put 
pressure upon the prisoner to answer questions, to answer them 
truthfully, and to confess if guilty ... If the constitutional admis- 
sibility of a confession is no longer to be measured by the mental 
state of the individual confessor but by a general doctrine depend- 
ent on the clock, it should be capable of statement in definite terms. 
If thirty-six hours is more than is permissible, what about 24? or 
12? or 6? or 1? All are ‘inherently coercive’.”?* 

A careful examination of the Ashcraft case, especially when con- 
sidered along with several other more recent Supreme Court de- 
cisions involving confessions, gives rise to the impression that what 
the Court was seeking to accomplish by its “inherent coercion” 
rule was to compel state law enforcement officers to employ what it 
considered to be a higher standard of interrogation practices. This 
it could not do directly, because of the absence of constitutional 
authority for any such inroads upon state government, but the 
same attempt was available, for all practical purposes, by extend- 
ing the Court’s interpretation of the Fourteenth Amendment due 
process clause in confession cases to prohibit “inherently coercive” 
police practices. 

In casting aside the conventional tests of confession admissi- 
bility, and in the formulation of its “civilized standards” doctrine 
in the McNabb case, and its “inherent coercion” rule in the Ash- 
craft case, the Supreme Court overlooked several fundamental and 
important practical considerations: 

1. Many criminal cases, even when investigated by the best 
qualified police departments, are capable of solution only by 
means ofan admission or confession from the guilty indi- 


vidual or upon the basis of information obtained from the 
questioning of other criminal suspects. 


2. Criminal offenders, except, of course, those caught in 
the commission of their crimes, ordinarily will not admit their 
guilt unless questioned under conditions of privacy, and for a 
period of perhaps several hours. 

8. In dealing with criminal offenders, and consequently 
also with criminal suspects who may actually be innocent, the 
interrogator must of necessity employ less refined methods 
than are considered appropriate for the transaction of ordi- 
nary, everyday affairs by and between law-abiding citizens. 


16 Jd. at 162. 
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The Practical Necessity for an Interrogation Opportunity 

The art of criminal investigation has not developed to a point 
where the search for and the examination of physical evidence will 
always reveal a clue to the identity of the perpetrator. Fiction 
writers somehow manage to produce such cases but in actual police 
work, even of the most efficient type, there are many instances 
where physical clues are completely absent and the only approach 
to a possible solution of the crime is the interrogation of the crimi- 
nal suspect himself. Consider, for instance, the facts of a recent 
actual criminal case: The dead body of a woman was.found in her 
home. Her skull had been crushed, apparently with some blunt 
instrument. A careful police investigation of the premises did not 
reveal any clues to the identity of the killer. No fingerprints or 
other significant evidence were located, not even the lethal instru- 
ment itself. None of the neighbors could give any helpful informa- 
tion. Although there was some evidence of a slight struggle in the 
room where the body lay, there were no indications of a forcible 
entry into the home. The deceased’s young daughter was the only 
other resident of the home and she had been away in school at the 
time of the crime. The daughter could not give the police any idea 
of what, if any, money or property had disappeared from the home. 

For several reasons the police considered the victim’s husband a 
likely suspect. He was being sued for divorce; he knew his wife 
had planned on leaving the state and taking their daughter with 
her ; and neighbors reported that the couple had been having heated 
arguments, and that the husband was of a violent temper. He also 
lived conveniently near—in a garage adjoining the home. The 
police interrogated him and although his alibi was not conclusive 
his general behavior and the manner in which he answered the 
interrogator’s questions satisfied the police of his innocence. Fur- 
ther investigation then revealed that the deceased’s brother-in-law 
had been financially indebted to the deceased; that he was a fre- 
quent gambler; that at a number of social gatherings which he had 
attended money disappeared from some of the women’s purses; 
that at his place of employment there had been a series of purse 
thefts; and that on the day of the killing he was absent from work. 
The police apprehended and questioned him. As the result of a 
few hours of competent interrogation—unattended by any abusive 
methods, but yet conducted during a period of delay in presenting 
the suspect before a committing magistrate as required by state 
statute—the suspect confessed to the murder. He told of going to 
the victim’s home for the purpose of selling her a radio, which she 
accused him of stealing. An argument ensued and he hit her over 
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the head with a mechanic’s wrench he was carrying in his coat 
pocket. He thereupon located and took some money he found in 
the home and also a diamond ring. After fleeing from the scene 
he threw the wrench into a river, changed his clothes and disposed 
of the ones he had worn at the time of the killing by throwing them 
away in various parts of the city. The ring he had hid in the attic 
of his mother’s home, where it was found by the police after the 
confession had disclosed its presence there. Much of the stolen 
money was also recovered or else accounted for by the payment of 
an overdue loan. 

The foregoing case is not a very unusual one. On the contrary, 
it represents a typical situation frequently encountered by police 
investigators. Without the assistance afforded by an interrogation, 
many cases of this sort would remain unsolved—which means, in- 
cidentally, that the offender remains at large to perpetrate addi- 
tional offenses. 

In submitting these various comments regarding the practical 
necessity for an interrogation in certain types of cases the writer 
does not wish to be understood as suggesting that all case investi- 
gations must start with or involve the interrogation of suspects. 
As a matter of fact, effective police procedure usually calls for a 
thorough investigation before the interrogation of a suspect; and 
in many cases a careful investigation, particularly when it invokes 
the aid of scientific crime detection methods, will reveal sufficient 
incriminating evidence to render unnecessary any interrogation or 
confession. Moreover, competent investigators realize that the 
fruits of a careful investigation will assist materially in obtaining 
a confession and also that a confession unsubstantiated by con- 
firmatory evidence lacks the judicial weight of a confession sub- 
stantiated by independent evidence. Affording the opportunity for 
an interrogation, therefore, will not encourage the police to “rub 


red pepper in the poor devils eye rather than go about in the sun 
hunting up evidence.” 


The Need of a Reasonable Time for a Private Interrogation 


The second of the previously listed considerations—that respect- 
ing the infrequency of spontaneous, unsolicited confessions and the 
necessity for interrogations under conditions of privacy and for a 
reasonable period of time—is one which should be readily apparent 
not only to any person with the least amount of criminal investi- 
gative experience, but also to anyone who will reflect momentarily 
upon the behavior of ordinary law-abiding persons when suspected 
or accused of nothing more than simple social indiscretions. Self- 
condemnation and self-destruction not being normal behavior 
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characteristics, human beings ordinarily do not utter unsolicited, 
spontaneous confessions. They must first be questioned regarding 
the offense. In some instances, a little bit of information inad- 
vertently given to a competent interrogator by the suspect may 
suffice to start a line of investigation which might ultimately estab- 
lish guilt. Upon other occasions, a full confession, with a revelation 
of details regarding a body, the loot, or the instruments used in the 
crime, may be required to prove the case. But whatever the conse- 
quences may be, it is impractical to expect any but a very few 
confessions to result from a guilty conscience unprovoked by an 
interrogation. It is also impractical to expect admissions or con- 
fessions to be obtained under circumstances other than privacy. 
Here again recourse to our everyday experiences will support the 
basic validity of this requirement. For instance, in asking a per- 
sonal friend to divulge a secret we carefully avoid making the 
request in the presence of other persons, and seek a time and place 
when the matter can be discussed in private. The very same psy- 
chological factors are involved in a criminal interrogation, and 
even to a greater extent. For related psychological considerations, 
if an interrogation is to be had at all, it must be one based upon an 
unhurried interview, the necessary length of which will in many 
instances extend to several hours, depending upon various factors 
such as the nature of the case situation and the personality of the 
suspect. 

Upon several occasions the Supreme Court has condemned 
“secret” police interrogations—interrogations conducted “out of 
the presence of friends and relatives”—and it has also insisted that 
criminal confessions be “the offspring of reasoned choice.’'* Yet 
psychological considerations demand such secrecy. Moreover, to 
insist that all confessions be the result of “reasoned choice” is to 
ignore the fact that a great many criminal confessions represent 
outbursts of emotion which one’s reasoning power would tend to 
suppress. 

The Ethics of Criminal Interrogation 

In professional, business, and social affairs, ethical practices are 
considered desirable and insisted upon. For some reason or other 
the notion has developed that a criminal offender should be inter- 
rogated on a similar ethical level. Here again is another imprac- 
ticality of considerable significance. To illustrate the point let us 
revert to the previously discussed case of the woman who was mur- 
dered by her brother-in-law. His confession was obtained largely 





16 See the language variously used in the McNabb and Ashcraft case opinions, 
-_ we that appearing in United States v. Mitchell, 322 U. S. 65 (1944) at 
angy 69. 
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as a result of the interrogator adopting a friendly attitude in ques- 
tioning the suspect, when concededly no such genuine feeling ex- 
fisted; by pretending to sympathize with the suspect because of his 
difficult financial situation; by suggesting that perhaps the victim 
had done or said something which aroused his anger and which 
would have aroused the anger of anyone else similarly situated to 
such an extent as to provoke a violent reaction; and by resorting 
to other similar expressions, or even overtures of friendliness and 
sympathy such as a pat on the suspect’s knee. In all of this, of 
course, the interrogation was “unethical” according to the stand- 
ards set for professional, business and social conduct. But the 
pertinent issue in this case was no ordinary, lawful, professional, 
business or social matter. It involved the taking of a human life 
by one who abided by no code of fair play toward his fellow human 
beings. The killer would not have been moved one bit toward a 
confession by subjecting him to a reading or lecture regarding the 
morality of his conduct. It would have been futile merely to give 
him a pencil and paper and trust that his conscience would impel 
him to confess. Something more was required—something which 
was in its essence an “unethical” practice on the part of the inter- 
rogator. But, under the circumstances involved in this case, how 
else would the murderer’s guilt have been established? 


Of necessity criminal interrogators must deal with criminal 
offenders on a somewhat lower moral plane than that upon which 
ethical, law-abiding citizens are expected to conduct their everyday 
affairs. That plane, in the interest of innocent suspects, was at one 
time wisely restricted—and in the writer’s opinion, sufficiently 
restricted—by- court decisions to the effect that interrogation 
methods, both the “fair” and the “unfair,” will be tolerated but 
only when they are of such a nature as not likely to cause an 
innocent person to confess. 


The Development of the Court’s Dilemma 


If prior to its decision in the McNabb case the Supreme Court 
had considered some of the many objections which were to be sub- 
sequently voiced against the decision, perhaps the McNabb case 
rule would not have been so strict and rigid as it appeared in the 
Court’s opinion. There is also the possibility that the Court might 
not have departed at all from the conventional voluntary-trust- 
worthy tests of admissibility and contented itself with an incidental 
reprimand to federal officers for failing to comply with statutory 
requirements regarding arraignment. At any rate, the Court’s 
handling of this general problem after the McNabb rule had been 
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so generally criticized by the bench and bar, as well as by law 
enforcement bodies, seems to evidence a realization by at least some 
members of the Court that it went much too far in the McNabb 
case. 

At a meeting of the American Bar Association soon after the 
McNabb decision, the Association voted overwhelmingly against 
the incorporation in the Federal Rules of Criminal Procedure of a 
proposed rule which in effect would have perpetuated the McNabb 
case decision as a rule of court.!7 The subsequent rejection of the 
proposed rule by the Committee appointed by the Supreme Court 
to draft the federal rules, and the Supreme Court’s apparent tacit 
approval of the rejection, did not remove the effect of the M@Nabb 
case decision, but it did suggest a possible future modification of 
the Supreme Court’s views upon the subject. Moreover, there was 
another development soon thereafter which was perhaps to exert 
a modifying influence. A bill known as the Hobbs bill was intro- 
duced in Congress to nullify the effect of the McNabb case by 
providing that a failure to observe the statutory requirements 
regarding the time when an arrested person was to be brought 
before a committing officer shall not render incompetent any evi- 
dence otherwise admissible.!* 

During the time when the proposed Hobbs bill was receiving the 
consideration of the House Judiciary Committee, and extensive 
hearings were being conducted thereon, the case of Mitchell v. 
United States!® reached the Supreme Court, and ja its opinion in 
that case the Court modified the position it had seemingly taken 
in the McNabb case. In the Mitchell case, which involved an appeal 
from a District of Columbia federal court conviction for house- 
breaking and larceny, the Court held that the rule announced in 
the McNabb case did not apply where the defendant’s confession 
was obtained promptly after arrest, even though the arraignment 
before a committing magistrate was thereafter delayed for eight 
days. The Court said that the illegality of the defendant’s detention 





17 Proposed Rule 5b embodied an exclusion rule similar to that of the McNabb 
case. It was overwhelmingly disapproved by the American Bar Association mem- 
bership present at the hearing, and the proposed rule was deleted from the draft of 
the rules finally presented to the Supreme Court x the drafting committee. See 
Preliminary Draft, Second Preliminary Draft, and Report of Advisory Committee 
on the Federal Rules of Criminal Procedure. For further evidence of the general 
disapproval of the McNabb case rule, see: Hearings Before Subcommittee 2 of 
the Committee on the Judiciary, House of Representatives, 78 Cong., Ist Sess., on 
H. R. 3690 (1944) 11-17; A Statement by the Committee on Bill of Rights of the 
American Bar Association on H. R. 3690 (1944) 42; 90 Cong. Rec. 9366, 9368 
(1944). Also Waite, Police Regulation by Rules of Evidence (1944) 42 Mich. L. 
Rev. 679, 688-692. 

18 H. R. 3690, introduced by Representative Hobbs on Nov. 18, 1943, at the Ist 
session of the 78th Congress. See 8% Cong. Rec. 9711 (1943). 

19 322 U. S. 65 (1944). 
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subsequent to the confession did not retroactively change the cir- 
cumstances under which the confession was made. In commenting 
upon the McNabb case the Court said that the decisive features of 
that case were the inexcusable delay in presenting the defendants 
before a committing magistrate plus the continuous questioning for 
many hours “under psychological pressure,’ whereas in the Mitchell 
case “there was no disclosure induced by illegal detention.” Mr. 
Justice Reed, who had dissented in the McNabb case, considered 
this a desirable modification of the McNabb case rule which, ac- 
cording to his understanding of it, originally appeared to be based 
solely upon the ground of the delay in the appearance before a 
committing magistrate rather than upon that fact plus the pro- 
longed questioning. 

The Mitchell case was viewed by some of the Hobbs bill sup- 
porters as obviating the necessity for remedial legislation such as 
was intended by the bill.2° In other words, the compromise rule 
embodied in the Mitchell case would have been unaffected by the 
Hobbs bill since the proposed legislation was intended primarily to 
nullify the McNabb case rule and not necessarily to force the Court 
back to its former dug process voluntary-trustworthy tests. The 
Hobbs bill thereupon died a lingering death—after passing the 
House at three different sessions of Congress but getting no farther 
along in the Senate than to a favorable report by the Senate Judici- 
ary Committee after the bill’s second passage in the House.?! 
Nevertheless, the introduction of the bill and the interest it aroused 
may have served the useful purpose of contributing to the Court’s 
modification of the strict rule originally stated in the McNabb case. 

The Mitchell case modification of the McNabb case rule certainly 
did not dispel much of the uncertainty which had been occasioned 
by the McNabb case itself. An excellent illustration of that fact is 
the difficulty recently encountered by the Court of Appeals for the 
District of Columbia in Upshaw v. United States,22 now pending in 
the Supreme Court. That case also typifies the general state of con- 
fusion which has prevailed in the federal courts ever since the 
McNabb case decision.?2 

In the Upshaw case the defendant was arrested at 2:00 o’clock on 
a Friday morning and questioned briefly concerning the theft for 


20 See 90 Cong. Rec. 9367 (1944). 

21 The various references regarding the history of the Hobbs bill are as follows: 
90 Cong. Rec. 9376 (1944); 91 Cong. Rec. 2508, 2505 (1945); 92 Cong. Rec. 10379, 
10380 (1946) ; 93 Cong. Rec. 1376, 1393, 1430-1443 (1947). 

22 Supra note 1. 

23 See references to and discussion in Report of Hearings Before Subcommittee 
2 of the Committee on the Judiciary, House of Representatives, 78th Cong., Ist 
Sess., on H. R. 3690 (1944). Also see Boone v. United States (Ct. App. D. C. 1947). 
164 F. (2d) 102. 
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which he was arrested. He was again questioned on two occasions 
that same morning (at about 9:00 a.m. and 11:00 a.m.), and twice 
again later on during the day (at about 5:00 p.m. and 7:00 p.m.). 
On Saturday morning, after a sixth interrogation (at about 9:00 
a.m.) he admitted his guilt. On.none of these occasions was he 
questioned by more than one officer, and no session lasted longer 
than thirty minutes. It was not until Monday morning, however, 
that the accused was taken before a committing magistrate for 
arraignment. The reason the District of Columbia police gave for 
the delay was the lack “of a sufficient case against him” until the 
confession had been obtained. 

Following his conviction, Upshaw appealed to the Court of Ap- 
peals for the District of Columbia and based his appeal upon the 
sole ground that he had been detained “an unreasonable time after 
the arrest before the alleged confession was made.” The United 
States attorney filed a written confession of error and a motion to 
remand, because he believed the rule in the McNabb case rendered 
Upshaw’s confession inadmissible. Nevertheless, the Court of Ap- 
peals considered itself duty bound “to examine the record and 
determine for itself whether there was prejudicial error.” By a 
two to one decision Upshaw’s conviction was affirmed. 

The majority of the Court of Appeals held that the confession 
had been properly admitted in evidence because the defendant's 
detention “was not aggravated by continuous questioning for many 
hours by numerous police officers, as was true in the McNabb case,” 
and consequently not “induced” by the illegal detention, which 
latter condition the Mitchell case considered to be implied in the 
original rule. The majority of the court expressed its unwilling- 
ness to reverse the conviction “merely in order to rebuke the police 
for illegal conduct unconnected with the confession” and thereby 
“release an habitual criminal, confessedly guilty, who began his 
activity in crime many years ago.” “To do so,” said the court, 
“would be to punish society, not the police.” The dissenting judge 
took the position that the Mitchell case qualified the McNabb rule 
only to the extent of holding as inconsequential illegal detention 
subsequent to an otherwise valid confession. Here in the Upshaw 
case, however, the illegal detention preceded the confession and he 
reasoned that since the detention lead to the interrogation which in 
turn produced the confession, the conclusion was inescapable that 
the detention had “an inducing effect on the confession.” 


The Dilemma 


With the granting of certiorari in the Upshaw case, the Supreme 
Court presented itself with a dilemma of its own creation. If the 
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Court really meant what it seemed to say in the McNabb case, a 
reversal of the Upshaw case is in order. On the other hand, if the 
qualifying language the Court used in the Mitchell case is accorded 
any significance apart from its application to the particular facts 
of that case, then the Court may find a basis for upholding the con- 
viction. There is, obviously, a third way out, and that is to simply 
overrule the McNabb case itself. This latter course is one which 
should be given serious consideration by the Court. 

Of the three federal arraignment statutes which were cited by 
the Court in the McNabb case as embodying a purpose and policy 
“to avoid all the evil implications of secret interrogation of persons 
accused of crime,” the only one supposedly applicable to the 
McNabb case situation was passed in 1893 and reenacted in 1894 
as an amendment to an appropriation bill. It prescribed that it 
shall be the duty “of the marshal, his deputy, or other officer, who 
may arrest a person charged with any crime or offense, to take the 
defendant before the nearest Circuit Court Commissioner . . . and 
no mileage shall be allowed any officer violating the provisions 
hereof.”** (Italics added.) Another one of the statutes, which was 
passed at an earlier date, 1879, as an amendment to the internal 
revenue laws, provided that where “any marshal or deputy marshal 

. Shall find any person in the act of operating an illicit distillery, 
it shall be lawful . . . to arrest . . . and take him forthwith before 
some judicial officer . .. who may reside in the county of arrest or 
if none, in that nearest to the place of arrest... .”25 The third 
arraignment statute referred to in the McNabb case opinion, one 
which was passed in 1934, authorized officers of the Federal Bu- 
reau of Investigation to make arrests and it further prescribed that 
“the person arrested shall be immediately taken before a commit- 
ting officer.’’?¢ 

The 1893-1894 statute is the only one using the phrase “other 
officers,” and not restricting its application to marshals or officers 
of the F.B.I., as did the other two. It is the only one, therefore, 
which could be applied to a situation where the arresting officers 
were members of the Alcohol Tax Unit, as in the McNabb case. 





2428 Stat. 416 (1894). The language quoted above, and in the Supreme Court 
opinion, is that of the 1894 statute, which differs only slightly from the one in 
the preceding year, and which was intended to serve the same purpose. The 1893 
statute provided that “It shall be the duty of the marshal, his deputy, or other 
officer, who may arrest a person charged with any crime or offense, to take the 
defendant before the commissioner or the nearest judicial officer . . ., and no 
cies shall be allowed any officer violating the provisions hereof.” 27 Stat. 609 

1 ). 

2520 Stat. 341 (1879). 

26 48 Stat. 1008 (1934). Note that the three statutes cited are no longer in effect 
under the new Judicial Code. Federal Rule of Criminal Procedure 5b now applies. 
See note 40 infra. 
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Moreover, it is the one chiefly relied upon by the Court; the other 
two being cited merely for their presumed supporting effect to the 
principle the Court considered inherent in the first one. 


What was the purpose Congress had in mind when it passed the 
1893-1894 statute? A clue is furnished by the mere fact that it 
appears on the statute books as an amendment to an appropriation 
bill, rather than as a separate statute, or as an amendment to one 
of the criminal code provisions. The real purpose is also suggested 
in the last clause of the amendment, specifying that “no mileage 
shall be allowed any officer violating the provisions hereof,” but 
the Congressional Record leaves no doubt about it. In the words of 
the sponsor of the amendment the enactment was for the purpose 

“of remedying an evil which exists in every State and where 

marshals arrest persons in one portion of the State and pos- 

sibly take them the whole length of the State, for the purpose 
of making mileage against the Government, to have a hearing 
before some particular United States Commissioner. In some 

States they take these persons thus arrested away from their 

homes some 200 miles for the sole purpose of making mileage 

against the Government, sometimes through a combination 
between the officer, United States Commissioner, and even the 
defendant himself.”’27 

This widespread fraudulent mileage practice resulted not only 
in Congress curbing the mileage racket in the manner specified in 
the appropriation bill amendment, but also in a more sweeping 
Congressional proposal calling for the abolition of the office of 
“commissioner of the circuit court” and th@ establishment of a 
system whereby federal commissioners were to be appointed for a 
limited period by the President upon the nomination of the Attor- 
ney General, and a number of safeguards provided in the form of a 
limitation on fees, the keeping of accurate records, etc., and a pro- 
vision inserted which gave the Attorney General power to remove 
a commissioner when in his opinion the proper administration of 
justice required such removal.?® (As ultimately passed, in 1896, the 
bill provided for the appointment of commissioners by the district 
courts; it set up various safeguards; and it also placed United 
States marshals on an annual salary).2° The Report of the House 
Judiciary on the bill originally proposed to effect this reform is an 
extremely interesting commentary on the marshal-commissioner 
mileage-fee racket. Following are pertinent excerpts from the 
Report : 

“The evidence shows that in some parts of the country men 

27 24 Cong. Rec. 1107 (1893). 


28 26 Cong. Rec. 7757 (1894). 
2929 Stat. 181, 184 (1896). 
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are induced by deputy marshals and United States Commis- 
sioners to make complaints against each other .. ., are 
arrested by the deputy marshals and brought before the com- 
missioners, where, after a hearing they are bound over to 
court, often becoming bail for each other, and appearing before 
the court as defendants, witnesses, and bail... 

“You start with a defendant in a neighborhood with two or 
three witnesses against him and you soon find around it has 
gathered a batch of cases in which every defendant had been 
a witness against somebody else, and every witness had been 
a defendant. 


“As witnesses they receive 5 cents a mile going and coming 
as mileage, and an attendance fee of $1.50 a day. It is part 
of the scheme to transport them long distances, a few at a 
time, past nearer commissioners, for the purpose of increasing 
their mileage, and the mileage and fees of the deputy marshals 
who arrest them.’’° 
The report points out that this fraudulent mileage-fee practice 

was of many years standing. It called attention to an 1887 report 
of an attorney general describing the already well established 
racket and-.asking for remedial measures. 


This, then, was the situation which was the motivating factor 
for the 1893-1894 arraignment provision. Nowhere in the Congres- 
sional Record pertaining to the bill was the writer able to find any 
mention of a concern over what the Court in the McNabb case 
described as “the eyil implications of secret interrogation of per- 
sons accused of crime.” In fact the accused himself was often part 
and parcel of the fee-mileage racket! Moreover, it will be observed 
that this particular bill makes no reference to the time for bring- 
ing the accused before a commissioner; it merely refers to the 
distance. The word “forthwith” is not used at all; the emphasis is 
only upon the taking before “the nearest” United States Com- 
missioner. 

Likewise, the 1879 arraignment amendment to the internal reve- 
nue bill, in which Congress happened to use the word “forthwith” 
as regards arrests by “marshals” of persons “caught in the act of 
operating an illicit distillery,” was not initiated or passed to protect 
arrested persons from interrogation abuses. In its original draft 
it was intended merely “to enable a marshal to arrest for the pur- 
pose of carrying before a judicial officer—a power that is vested 
by the common law in every sheriff or other officer of like char- 
acter,” and it said nothing about “nearest magistrate” or “forth- 
with.”*! (The sponsor, incidentally, was charged by another mem- 
ber of Congress with being “the champion of the rights of United 


30 26 Cong. Rec. 7758-7759 (1894). 
317 Cong. Rec. 4044 (1878). 
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States marshals,” a characterization which he resented when he 
replied that “the imputation is entirely unjust.”)*? Amendments to 
the bill as originally introduced added the words “the nearest 
magistrate” and “forthwith,” but without any debate or discussion 
as to the reason for the insertion of the amendments. The only 
indication in the Congressional Record of the purpose of the addi- 
tional words—apart from what we may now surmise in the light 
of the action taken a few years later to abolish the mileage-fee 
racket—is that revealed in the discussion of another proposed 
amendment to the same bill which would have made it a mis- 
demeanor for a marshal to violate this section of the revenue laws. 
The unsuccessful proponent of this penalty provision said: “These 
marshals will not take a man when he arrests him to the nearest 
magistrate unless you offer a penalty such as will compel him to 
do it. He will take him to some man who is a relative of the 
ring . . . that is the reason these marshals should be held to a 
penalty.”** Although as previously stated, this particular arraign- 
ment bill did not apply to the McNabb case situation, since the 
defendants had not been caught by “marshals” in “the act of 
operating an illicit distillery,” its legislative history still falls short 
of even the supporting effect the Supreme Court ascribed to it in 
that case. 


Even the 1984 statute, pertaining to officers of the Federal Bu- 
reau of Investigation and obviously not applicable to the McNabb 
case situation, was passed primarily for the purpose of giving 
F.B.I. agents the right to arrest and to carry @earms.** 

Irrespective of the misinterpretation of the factual situation in 
the McNabb case and the misconception of the purpose of the ar- 
raignment statute therein involved, the Supreme Court in the exer- 
cise of its supervisory power could still have laid down the same 
rule upon some other occasion. There need not have been a statu- 
tory arraignment provision specifically designed to protect the 
accused person’s interest after arrest. The Court had only to say 
in some suitable case that since there was a statute requiring 
prompt arraignment it should be obeyed and unless there was a 
compliance with its provisions a confession subsequently obtained 
would be considered invalid. In fact, since 1945 anyway, the Court, 
in the exercise of its Congressionally authorized rule-making power, 
need not have waited for an actual case to establish such a rule; 
it could have done so by the simple expedient of announcing it as a 
32 J bid. 
88.Jd. at 4045. 


84 See Judiciary Committee Reports, 73rd Cong., 2nd Sess. on House bill 9476 
(1934). Apparently there is no report of any hearings on this bill. 
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formal rule to be applied by the federal district courts when con- 
sidering the admissibility of confessions. In view of these various 
possibilities, therefore, the writer’s comments upon the Court’s 
misinterpretation of the true factual situation in the McNabb case 
and the misconception of the intendment of the arraignment statute 
are not submitted with the thought in mind that these two occur- 
rences in and of themselves warrant the overruling of the McNabb 
case. They do indicate, however, that there were no impelling con- 
siderations presented by the facts or by the statute in the McNabb 
case which required the Court to do what it did in that case. They 
also open the door to a reconsideration of the McNabb case rule, 
so that a decision might be reached in the pending Upshaw case 
solely upon the basis of the rule’s intrinsic merit or lack of merit. 


Reaching for “Civilized Standards” 

The avowed purpose of the McNabb case rule, of course, was to 
prescribe certain “civilized standards” for federal law enforcement 
officers. It was not intended necessarily as a safeguard against the 
use of involuntary-untrustworthy confessions, since the conven- 
tional test of admissibility was already available for that purpose, 
or, in any event, the conventional test could have been further 
extended as it was later on in the Ashcraft case to offer perhaps 
even greater protection. From the standpoint of protecting the 
interests of innocent defendants, therefore, the McNabb case rule 
was entirely unnecessary. 


Considered from the standpoint of the best public interests, the 
McNabb case rule has been harmful in its effects. It has, in many 
instances, resulted in the release of dangerous criminals*® and will 
continue to do so unless abrogated or modified to a considerable 
extent. Upon many other occasions the rule has deprived com- 
petent and well-meaning investigating officers of the opportunity 
to interrogate criminal suspects when an interrogation was an in- 
dispensable aspect of the case investigation, and again the failure 
to-do so has undoubtedly resulted and will continue to result in the 
release of dangerous criminal offenders. On the other hand, of 
course, there is also something socially harmful in a system of law 
which tolerates a violation of law on the part of those specifically 
charged with the enforcement of law. There is no need, however, 
to react hysterically to a situation of this sort, particularly when 
one stops to consider that the toleration is one of many years 
standing. This is not to say, of course, that whatever has thus 


85See references to and discussion of several outstanding examples of such 
cases in the Report of Hearings, at 31-34, cited supra note 23 
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been tolerated is right. It does suggest, however, that there may 
be some other way of adjusting the conflict. 

For reasons previously discussed in this paper, there is a need 
for specific Congressional approval of a reasonable time during 
which an arrested person may be interrogated concerning the 
offense for which he was arrested.** Unfortunately, in view of the 
unsettled state of world affairs, with the threat of totalitarian dic- 
tatorships abroad and a degree of social unrest here at home, it is 
a certainty that any proposal of that nature at the present time 
would not receive the objective consideration to which it is entitled. 
There would be a widespread suspicion of the intended purposes 
of any such proposed legislation. And similar conditions prevailed 
at the time when the Court was contemplating its “civilized stand- 
ards” rule in the McNabb case.. These various conditions and cir- 
cumstances, therefore, rendered inappropriate any attempt at a 
drastic change in either direction. In other words, in the absence 
of an opportunity for dispassionate consideration of a proposal that 
Congress accord to criminal investigators the legal right to a 
reasonable interrogation period, the Supreme Court at least should 
have postponed consideration of so radical a change in the confes- 
sion rule—particularly where the basic value of the prompt ar- 
raignment provision was impliedly questioned by a long established 
practice of not associating it with the issue of confession admissi- 
bility. 

To effect any real or substantial improvement-in present day 
police practices, especially as regards the so-called “third degree” 
and other similar abuses, will call for a direct attack upon the 
problem. Any action by indirection, such as in the McNabb case, 





36 There is respectable support for this pungretion Dean Charles T. McCormick, 
who is more or less in agreement with the Supreme Court views as expressed in 
the McNabb and Ashcraft cases, has suggested that “probably the interest of civil 
liberty and effective investigation of crimes can best be balanced by a relaxing 
of the requirement for immediate production. .... Probably a specific limit, of 
say, twenty-four hours, .... would be a desirable safeguard.” See McCormick 

1946) op. cit. supra note 2, at 274-275. Several state statutes permit arraignment 

elays up to as much as 24 or even 48 hours. Missouri Rev. Stats. (1939) §4346; 
Calif. Penal Code (1941) §825. . 

See also Attorney General Biddle’s testimony before the House Judiciary Com- 
mittee Hearings on the Hobbs bill, supra note 23 at 36, where he said that some 
flexible language such as “without unnecessary delay” in the arraignment statute 
would assist materially in instances where arraignment should be justifiably delayed. 
He cites as examples cases where the arraignment of one suspect will operate 
to forewarn the accomplices not yet arrested. “Such was the case,” Mr. Biddle 
relates, “with the eight saboteurs, and exactly that situation was presented .. . 
in a number of important kidnapping cases which the Federal Bureau of Investi- 
gation has succeeded in breaking in recent years.” 

Also see Warner, The Uniform Arrest Act (1942) 28 Va. L. Rev. 315, 339-341; 
Waite, Police Regulation by Rules of Evidence (1944) 42 Mich. L. Rev. 679. 
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will not only be ineffectual but may actually have a distinctly 
opposite effect than that which the proponents intended. 

There is but one satisfactory solution to our present police prob- 
lems: an administrative system which will provide for the better 
selection and training of police who are permitted to function with 
a minimum amount of political interference.*”? To illustrate the 
point, consider the situation created by the selection (and subse- 
quent promotion) of a police officer on the basis of political con- 
siderations alone—a not unusual occurrence even under so-called 
“civil service.” He may not and frequently does not have the in- 
telligence of the average criminal whom he must apprehend and 
interrogate. Moreover, the officer usually receives no instruction 
whatsoever, or, if any, of a quality totally inadequate for the proper 
and effective performance of his duty. When confronted with the 
task of interrogating a criminal suspect, an officer of this type will 
not possess the necessary qualifications or know how to conduct a 
legally proper and psychologically sound interrogation. His only 
recourse is to use his fists or resort to other physical abuse or 
threats in an effort to secure a confession. And an individual of 
this sort is not likely to be affected or to change the manner of his 
operations because of an indirect attempt toward his “civilization” 
by the releasing of a criminal offender who had not been promptly 
taken before a committing magistrate within the time prescribed 
by statute. 

The average police officer is not sensitive to the decision of a 
court rejecting a defendant’s confession. Unlike a judge or a 
lawyer whose errors may occasion a reversal on appeal, the average 
police officer whose confession is declared invalid suffers no em- 
barrassment or loss of prestige. Nor need he have any fear of 
disciplinary action, because the police department afflicted with 
the laxity and inefficiency which made possible the officer’s infrac- 
tion will not at the same time interest itself in imposing any 
disciplinary sanctions. It, too, will suffer little or no embarrass- 
ment, for by the time the case has been tried in court there is 
usually little attention paid to the matter in the press. The next 
case, therefore, will be handled with the same disregard of con- 
sequences as the previous one. The clearance of a case by arrest 





87 Justice Harold M. Stephens recognized the crux of the whole problem when 
he testified before the Judiciary Committee on the Hobbs bill and made the follow- 
ing statement: “The cure for third degree abuses is not in rules of exclusion of 
voluntary confessions but in improved personnel and facilities for police forces 
so that character and efficiency and scientific methods rather than brutality will 
be used to obtain evidence. If an officer is so stupid and brutal as to use third- 
degree methods, he will do so, despite rules of exclusion of voluntary confessions 
ae ES in order to get leads to other evidence.” See Hearings, supra 
note 23 at 13. 
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and confession is all that really matters so far as the average 
policeman is concerned; what happens thereafter is the responsi- 
bility of the prosecutor and the courts. Occasionally, however, upon 
the advice of someone of greater understanding than the officer 
we have just described, the next time an arrest is contemplated, 
and circumstances permit, police action will be delayed until a com- 
mitting magistrate has completed his day’s work and gone home 
for the night. Then an arrest is made about six o’clock in the 
evening, or one o’clock on a Saturday afternoon, and in this manner 
circumvent any rule such as that so confidently expounded in the 
McNabb case. 

None of the factors just discussed should warrant judicial con- 
sideration, of course, in cases where the courts are called upon to 
apply tests or rules which were designed for the protection of 
innocent defendants, as is true regarding the conventional volun- 
tary-trustworthy test of confession admissibility. Where, there- 
fore, the facts and circumstances reasonably indicate the possibility 
of a false confession, a reversal of the conviction is in order regard- 
less of all other considerations. If such a reversal will have the 
incidental effect of discouraging the police use of improper methods, 
well and good. Moreover, if the application of a test designed for 
the protection of the innocent occasionally results in the acquittal 
of a person who is perhaps actually guilty, the risk is one which 
is well warranted by the law’s concern over the possibility of con- 
victing the innocent. On the other hand, there is little to recom- 
mend a rule which will admittedly release an obviously guilty 
individual in an effort to indirectly discipline the ‘police, particu- 
larly when consideration is giver to the ineffectiveness of such 
action. 

The state courts, for one or more of the reasons previously sub- 
mitted in criticism of the McNabb case rule, have uniformly 
rejected the rule when its adoption was urged in state cases. Hav- 
ing their choice to accept or reject the McNabb case rule—since 
no constitutional law principle was involved—the state’ courts have 
chosen the latter course. They were persuaded to do so by the 
consideration that “adherence to such a rule would place unneces- 
sary obstacles in the way of detection of crime and result in the 
acquittal of many a guilty man,’’** and that “society as well as the 


defendant is entitled to equal protection of the law and to due 
process of law.’”® 





88 State v. Folkes, 173 Ore. 568, 150 P. (2d) 17 (1944). 
89 State v. Zukanskas, 132 Conn. 450, 45 A. (2d) (1945). 


For other state cases in point see Inbau, Lie Detection and Criminal Interrogation 
(1948) 169. 
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The Way Out 


The many reasons supporting the rejection of the McNabb rule 
in state cases also warrant an abandonment of the rule in federal 
cases. In fact there is much less need for the “civilization” of 
federal law enforcement agencies than there is for the “civiliza- 
tion” of local law enforcement bodies. The Federal Bureau of 
Investigation, for instance, makes a far better selection and better 
trains its officers than almost any local law enforcement. body. 
Moreover, the abuse of criminal suspects is far less prevalent in 
federal cases than in state cases. 

If the Supreme Court in Upshaw v. United States is unwilling 
to overrule the McNabb case, the rule should at least be subjected 
to considerable modification. Since the present Rule 5b of the 
Federal Rules of Criminal Procedure supersedes all federai statu- 
tory provisions regarding arraignment and fixes a single standard 
with greater flexibility (i.e., “without unnecessary delay” in lieu 
of “immediately” or “forthwith’”),“° the Court may feel more at 
liberty to move in that direction than would have been the situa- 
tion under the terminology of the original arraignment statutes. 
The fact that the Court did not see fit to incorporate the McNabb 
case rule into its Rules of Criminal Procedure, even though the 
original committee draft of the Rules included such a provision, is 
another comforting circumstance. In any event, the least the 
Court should do short of an abandonment of the McNabb rule 
itself is to reduce the significance of an infraction of the arraign- 
ment statute so as to establish a new rule somewhat midway be- 
tween the original confession exclusion rule of the McNabb case 
and the conventional voluntary-trustworthy test of admissibility. 
This may be accomplished by declaring that while the violation of 
the arraignment statute will not of itself nullify a subsequent 
confession, it is a circumstance which may be considered by the 
trial court or jury in determining whether the confession is vol- 
untary or trustworthy. It might also be made the subject of 
specific consideration in evaluating the truthfulness of the officer’s 
denial of abusive interrogation practices. 

Once the Supreme Court has disposed of the Upshaw case and 
is no longer faced with that dilemma, it should, at the earliest 
opportunity, reconsider the “inherent coercion” rule of the Ash- 
craft case and substitute a rule for the guidance of state officers 
and courts which will be more intelligible and administratively 
practicable. Any such new rule should also be brought much 
nearer to the conventional test of confession admissibility. 


4062 Stat. _. (1948), 18 USCA §3060 (1948). 
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EXHIBIT 24 
AMERICAN BAR ASSOCIATION 
SECTION OF CRIMINAL LAW 


Concluding session of the criminal law section, 79th annual meeting, Dallas 
Public Library, Dallas, Tex., August 29, 1956 


Section chairman, Mr. Walter P. Armstrong, Jr., of the Memphis bar, presided. 
The subject matter, Are the Courts Handcuffing the Police, was presented in the 
form of a panel discussion, and Chairman Armstrong presented as the first speaker 
Chief Carl Hansson, of the Dallas (Tex.) Police Department. Chief Hansson, a 
member of the Dallas Police Department for almost 23 years, has been its chief 
since 1945. He is also a past president of the Texas Police Association and of 
the International Association of Chiefs of Police. Chief Hansson discussed 
Problems of Law Enforcement. 

In opening his discussion, Chief Hansson referred to an article by John Barclay 
Waite, president emeritus of the Michigan Law School, entitled “Judges and the 
Burden of Crime.” Mr. Waite started his article by saying, “One does not hap- 
pily charge the judiciary with responsibility for the country‘s burden of crime, but 
the responsibility does, in fact, exist. Judges, though they may not encourage 
crime, interfere with its prevention in various ways. They deliberately restrict 
police efficiency in the discovery of criminals. They exempt from punishment 
many criminals who are discovered and whose guilt is evident. More seriously 
still, they so warp and alter public attitude toward crime and criminals as gravely 
to weaken the country’s most effective crime preventative.” 

For years it has been the fashion to place on the shoulders of the police the 
full burden of blame for the amount of crime in a community. Few people have 
stopped to consider the unfairness of this or view with the same critical eye the 
competence and efficiency of the other links in the law-enforcement chain—the 
district attorney, the grand jury, the court, the penal institution, the legislature, 
and the board of pardon and parole. 

One of the greatest deterrents to crime a community can have is a carefully 
selected, numerically adequate, property equipped, well managed, and well trained 
police department. Only a very few departments meet all these qualifications. 
But even if one does, its powers are limited ; it can investigate, file charges, arrest 
and present the evidence it has gathered when and if it is ever called for. The 
police have no corrective or punitive powers; these are prerogatives of other 
agencies. The police merely initiate the action. After that, the case is in the 
hands of the two agencies that can do more than any others to stop crime—the 
district attorney and the court. 

The most powerful figure in law enforcement today is the district attorney. He 
possesses investigative powers that transcend those of the police; he sits with 
the grand jury and recommends for or against indictment; through his com- 
petence or incompetence a case is won or lost. 

The effect is apparent of having a district attorney who is intelligent and vigor- 
ous but not honest ; or who is vigorous and honest but not intelligent; or who is 
intelligent and honest but lazy. It is enough to say that the district attorney is 
the link between the police and the court and it is expected that he will be a strong 
link. 

The object of punishment is to suppress crime and reform the offender. Since 
the power to punish is reserved to the courts, it naturally follows that a great 
share of the responsibility for public protection—the suppression of crime—rests 
squarely upon the shoulders of the judiciary. The criminal does not particularly 
fear an arrest if he knows that nothing else will follow. What he fears is a good 
stiff penitentiary sentence. Swift trial, certainty of punishment, punishment 
suited to fit the needs of the crime, the criminal, and the community are deterrents 
of the highest order. But how often is the constitutional guarantee of swift trial 
invoked? Usually only when a heinous crime of rape, or murder, or robbery has 
been committed. Asa rule, the professional criminal makes his bond, gets caught 
again, makes his bond, has his case reset and reset again and again before he is 
ever brought to trial. A human wolf is turned loose to prey on the public again. 
The nolice ore henderffed in that they must devote time that should be spent on 
the uncaught to trying to prevent further crimes by one whose only acquaintance 
with work, as honest men know the term, was gained during his last term in the 
penitentiary. 
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Often trial judges exclude evidence vital to securing a conviction because they 
fear a reversal if the defense should appeal. The jury is not permitted to hear 
the truth and has no choice but to return a verdict of not guilty. The State has . 
no right of appeal, and another guilty criminal is turned loose to steal again. 

Many times our judges, in denying the admission of evidence, or in reversing 
a conviction, evince greater interest in the conduct of the police than with the 
prevention and suppression of crime and the punishment of criminals. Much of 
the confusion today lies in the field of searches and seizures. Almost daily, the 
police officer is faced with situations where immediate action is necessary to 
prevent the escape of a criminal or the possible loss of important evidence. Then, 
because of a jurist’s interpretation of the word “unreasonable” in the fourth 
amendment, a conviction is reversed and an enemy of society goes on his way 
rejoicing. It is the greatest injustice, when a police officer, acting in good faith 
and in accordance with his training and experience, sees a guilty criminal go 
free because of an unanticipated technicality—and in addition, have his motives 
impugned and his integrity maligned. 

During the past 15 years, the Supreme Court of the United States has acted on 
a score of police cases involving searches and seizures. Each case resulted in a 
split decision. Where is the foul line? Even the umpires cannot decide. The 
interpretation of “unreasonable” has narrowed until today the police officer is 
very definitely handcuffed in his effort to obtain proof of wrongdoing. His train- 
ing and experience are vitiated and nullified and he wonders who knows what 
the score is. 

The courts are not reluctant in letting it be known that the conviction was 
reversed as a rebuke to the police. Who has gained when the Court struck a 
blow for the freedom of the criminal? No one but those interested in the com- 
mission of crime. The fourth amendment should not be permitted to become an 
effective escape hatch for the criminal. 

While we must always be conscious of the rights of the accused, we must never 
lose sight of the rights of those who have suffered at the hands of the criminal. 
Justice is a two-edged sword that must cut both ways. Judicial castigation of 
the police seems to be the order of the day. 

One justice, in commenting on the use of a miniature transmitted on the person 
of a narcotic agent who posed as a buyer to a narcotic peddler, referred to it as 
“dirty business” and felt that it made for lazy and not alert law enforcement. Is 
dope peddling a clean, legitimate business? 

In another instance, the thoroughness with which Federal officers conducted 
a search was characterized as “odious.” Looking through a transom to observe 
the actions of criminals in the act of violating the law is considered most repre- 
hensible. 

Because our courts are held in high esteem, such comments have an adverse 
effect on public attitude toward the police, said Chief Hansson. 

When the exclusionary rule was applied to the Cahan case in California last 
year, an assistant attorney general for that State called it the Magna Carta for 
the criminals. Crime statistics indicate he is right. Since the first of the year, 
there has been a 36.5 percent increase in crime in Los Angeles over the same 
period in 1955. The courts hold that a search is not made legal by what it turns 
up. If evidence of criminal activity is not there, it cannot be turned up. The 
rule sets at naught police training and police knowledge of criminals and their 
methods. Many States have adopted the exclusionary rule to the joy of the 
criminal and the detriment of society. 

In January of this year, the Supreme Court reversed a court of appeals 
affirmation of a district court’s denial of an injunction against a Federal officer 
testifying in a State case. The majority opinion comments: “In this posture 
we have then a case that raises not a constitutional question but one concerning 
our supervisory powers over Federal law-enforcement agencies.” Justice Harlan 
and three other Justices dissented: ‘“The holding that an injunction should issue 
against making available to New Mexico the evidence and testimony in question 
is rested on this Court’s ‘supervisory powers over Federal law-enforcement 
agencies.’ So far as is known this is the first time it has been suggested that 
the Federal courts share with the executive branch of Government responsibility 
for supervising law-enforcement activities as such.” 

Since the United States Supreme Court now claims supervisory powers over 
Federal law-enforcement agencies, I wonder, says Chief Hansson, if our State 
courts will claim supervisory powers over local police. 

The criminal has had his Bill of Rights for a century and a half. Is it not 
time the public upon whom he preys was considered as also having rights? 
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When it is argued that we must extend absolute civil rights to all, criminals, 
Communists and so forth, we should recall Thomas Jefferson’s words: 

“A strict observance of the written law is doubtless one of the high duties of 
a good citizen, but it is not the highest. The laws of necessity, of self-preserva- 
tion, of saving our country when in danger are higher obligations. To lose our 
country by scrupulous adherence to written law would be to lose the law itself, 
with life, liberty, property, and all those who are enjoying them with us; thus 
absurdly sacrificing the end to the means.” 

Chief Hansson was thanked by Chairman Armstrong for his remarks. 

The second speaker to be presented by the chairman was Prof. Fred E. Inbau 
of Northwestern University since 1945. For many years he was director of 
the Chicago Police Department’s Scientific Crime Detection Laboratory. He is 
an author; a consultant for the American Bar Foundation Survey of the admin- 
istration of criminal justice and managing director of the Journal of Crimi- 
nology and Police. 

Professor Inbau observed that when the police handcuff an arrestee they, 
as well as the arrested person himself, have a very definite notion where he is 
going. When the courts handcuff the police—and “I suggest,” said Professor 
Inbau, “that some courts and judges do—-I seriously doubt that they have a 
clear-cut notion as to where they are headed”. 

There are two basic misconceptions in the minds of some judges regarding 
police misconduct. First of all, there is a misconception as to the role that the 
courts, the judges should play in such matters. Secondly, as to the practical 
effectiveness of the handcuffing efforts indulged in by the courts. 

As to this first misconception, there is no constitutional authority by which 
the courts are privileged to exert any disciplinary control over the police. That 
is, direct control and not with reference to the right a court may exercise in 
the courtroom disposition to be made of evidence illegally obtained. In fact, the 
fundamental concept of a threefold division of power seems to quite clearly in- 
dicate that there is no authority for any court to exercise disciplinary control 
over the police. And yet there are some judges who conceive their role to be 
that of part-time commissioners of police. That is a nonjudicial function. 

As to the second misconception, a view that some judges hold, that not only 
do they have a legal right to attempt this control but they should and can by 
those methods affect an improvement in police procedures, that is, by the practice 
of rejecting evidence improperly obtained. That second misconception is ill- 
founded it seems, as the first, but it is one that really needs for full explora- 
tion, some inquiries that require an acquaintance with practical police pro- 
cedures, and above all some insight into the thinking of policemen. It is im- 
portant to examine this second misconception with those considerations in 
mind. By this police thinking it is suggested this be borne in mind when one 
sets about trying to correct police procedures or having them correct them. A 
trial judge, or a district attorney, is very sensitive to what happens to his case 
when it gets into a reviewing court. No trial judge looks with favor upon an 
appellate court reversing him. No district attorney looks with favor upon a 
spanking by a reviewing court, or a reversal of the convictions in his case. 

The court, when it does reverse a trial judge, or reverse a case because of 
some misconduct, improperly presented evidence by the prosecutor, can do much 
to correct an undesirable situation. The judge is not apt to make that same mis- 
take, nor is the prosecutor apt to repeat his mistakes. There is a way of 
having them learn how to do things better by this reversal process. 

Now, it is not so with the policeman. The average policeman is not sensitive 
to a court’s rejection of evidence of guilt merely because of the impropriety of 
the methods used to obtain it. The most insensitive of all within the police 
ranks is the untrained policeman, the one whose improper practices are most 
annoying to the judge with the handcuffs. In other words, the people that 
need it most are the ones who are the least affected by this exclusionary rule 
attempt to discipline the police. 

The only effective way to protect the public from police abuses and illegal 
procedures, is to secure better trained police. There is no other way in which 
you can accomplish the objectives. To attempt it in any other form, in any other 
way, it seems to be about as comparable as to trying to solve the juvenile 
delinquency problem by giving lectures to. parents from the bench in the court- 
room. 

There is no quick-easy cure, there is no shortcut method, to bring about im- 
provement in the delinquency problem and the same is true as regards to police 
abuses and illegal practices. You have to look for some basic causes, and you 
will find that in any area where you have a prevalence of police abuses or 
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illegality, the amount you find will be in direct ratio to the lack of the basic 
qualifications of that police department’s personnel. This is something that is 
not going to be changed by any judicial decision, that is, not going to be changed 
by rejecting what the police of that type will be turning up as evidence. 

There is only one corrective measure, and that is the better training and selec- 
tion of the police. It also means we have to give the police some better laws and 
rules to govern their conduct so that we do not compel them to indulge in illegal 
practices to get the job done that the public demands that they do. 

Professor Inbau was in agreement with Chief Hansson in that “if the umpires 
do not know where the foul line is, we certainly are unreasonable in our expecta- 
tion that the police should know where that foul line is.” 

There have been improvements in the police field, particularly within the last 
15-year period. These improvements have come about because of the better 
quality of men who are being attracted to the police force and the better training 
they are getting. Any improvement that has come from efforts of that sort 
but it seems that the restrictive court decisions rejecting evidence that has been 
improperly obtained has not contributed one bit toward improvement yet at 
the same time it has brought on a handicap to the police in the performance 
of the job expected of them. 

It was Professor Inbau’s considered opinion that “the courts ought to put the 
handeuffs away They are only scotch tape handcuffs anyway. The judicial 
concern ought to be this: The protection of the innocent.” 

There is no quarrel with those decisions where reversals are made, or rendered, 
by reviewing courts, or a trial judge ordering an acquittal of an accused person, 
where the basis for doing so is a fear we may not have the right man. A precau- 
tion for the protection of the innocent, and consequently any evidence which may 
have a misleading effect, if there is anything tainted about it in that respect, it 
certainly ought to be rejected. 

A confession obtained by methods which are apt to make an innocent person 
confess, certainly ought to be rejected. But let us not turn loose the guilty; 
in other words, it is valid, it is substantial. Let us not reject that in an effort 
to discipline the police. It is a totally ineffective way and further there is a 
better way, the better selection and training way. 

Certainly there is ample evidence of the fact that there has been some hand- 
cuffing of police in the area of interrogation practices and procedures. It is 
particularly true as regards Federal officers. There has also been some hand- 
cuffing as far as military personnel are concerned by reason not altogether the 
court’s fault. 

To adequately protect the public, the police must be given a reasonable oppor- 
tunity to interrogate criminal suspects and witnesses. A court or a legislative 
body which deprives the police of this opportunity is overlooking several funda- 
mental and important practical considerations. 

Many courts have been overlooking the fact that many criminal cases, even 
when investigated by the best qualified police departments, are capable of solu- 
tion only by means of an admission or confession from the guilty individual or 
upon the basis of information obtained from the questioning of other criminal 
suspects. 

Criminal offenders, except, of course, those caught in the commission of their 
crimes, ordinarily will not admit their guilt unless questioned under conditions 
of privacy, and for a period of perhaps several hours. 

Also overlooked by many courts is that in dealing with criminal offenders, and 
consequently also with criminal suspects who may actually be innocent, the 
interrogator must of necessity employ less refined methods than are considered 
appropriate for the transaction of ordinary, everyday affairs by and between 
law-abiding citizens. 

It is necessary in an effort to solve crimes, to talk to criminal suspects and 
witnesses. The art of criminal investigation has not developed to a point where 
the search for and the examination of physical evidence will always reveal a clue 
to the identity of the perpetrator. Fiction story writers somehow manage to 
produce such cases but in actual police work, even of the most efficient type, there 
are many instances where physical clues are completely absent and the only 
approach to a possible solution is the interogation of the criminal suspect 
himself. 

In an actual Chicago case a woman was found murdered in her home. The 
police made a very thorough search of the premises for evidence. They looked 
for fingerprints, looked for anything that might furnish them a clue, but there 
were none. The woman’s husband came under suspicion for very understandable 
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reasons—they had quarreled and he had moved out of the house into the garage. 
They could not tolerate each other. He was questioned, and although his alibi 
was not a very good one at that particular time, the police, as a result of the 
observations made during the course of the interrogations, became satisfied that 
he was not the guilty individual. The brother-in-law came under suspicion 
because of his not very reputable character. He was known to be a petty thief. 
Upon questioning that did not involve any abusive practices, any threats or 
promises of immunity but as a result of cleverly conducted interrogation, he 
confessed having killed the woman. 

One reason that there were no clues was he had taken the murder implement 
with him, threw it in the river and burned his clothes which had blood on them. 
He led police to where the ring was that he had taken from the woman, and some 
other objects that he had sought for at the time of the killing. He knew just 
where they were. 

This is a typical police case—when there is no clue to go on, or any physical 
evidence, police have to of necessity resort to interrogation and the courts have 
at times greatly restricted the police in this respect. 

The United States Supreme Court has restricted Federal officers by requiring 
that an arrested person be brought before an arraignment official without unnec- 
essary delay, that is, immediately after the arrest. Federal officers are seriously 
restricted and deprived of this very essential opportunity of interrogating the 
suspects. 

Professor Inbau continued that the ethics of interrogators have come in for 
some condemnation in some decisions. He stated that judges are overlooking the 
fact that few individuals will ever come up with a confession as a result of what 
their conscience does to them when left alone. They have to be talked to and 
there are times when deceit has to be used on the part of the interrogator. Per- 
haps the fact that he is trying to get a confession from somebody which might 
ultimately put that person in jail is something that is unfair in one sense of the 
word, but you certainly are not sitting there for the benefit of the individual 
himself. Any court which does not tolerate the sort of thing that is necessary to 
get individuals to confess, are handcuffing the police. Professor Inbau stressed 
that he was talking about interrogation methods that are devoid of threats, 
promises, physical abuse, or anything of that sort that might make an innocent 
person confess. 

Sometimes the courts make reference to the police practices in England. They 
look to the English police as though they had the answer to all of these problems. 
In other words, that they get along very well in England adhering to what some 
judges consider to be much higher standards than are used in this country. Those 
same judges however, neglect to mention the fact that in England the courts do 
not follow the same exclusionary rule that is followed by our Federal courts and 
some of our State courts. In England, illegally seized evidence can be used, 
following the old common law rule, the one which prevailed in this country at 
the outset, that the courts will look at the evidence regardless of the methods by 
which it had been obtained. 

In England the rules do permit the questioning of anyone who is suspected. 
The rules do provide that once an officer has made up his mind in the course of 
questioning a person, that he is going to charge that person with a crime, then 
he must issue the customary caution, the warning of the individual’s rights. So 
you find in England an invasion of the rules by the British police and a tolerance 
of the practice on the part of the English courts. It is something that has to be 
done of necessity yet certainly it is true that over the years the English have had 
a very very high quality of police performance. 

In concluding, Professor Inbau said, “By all means, let us set up every safe- 
guard to protect the life and liberty of everyone accused of a criminal offense, 
but let us have the privilege of examining all of the facts, all of the evidence, 
regardless of how it is obtained ; and then also consider whatever a suspect may 
have said voluntarily about his conduct, his activities, about the time of the 
crime, the motives, and everything else. By all means, let us not run the risk 
of convicting an innocent person—let us forever be on guard for that—but cer- 
tainly we ought not to be freeing the guilty because somewhere along the line a 
policeman did not follow a rule being invoked by a judge in an entirely different 
setting than the one during which the policeman performed his actions.” 

When we are second guessing the policeman in the serenity of a courtroom 
where he appears to be an entirely different person with his wife and children in 
the front row, let us picture the scene when the policeman came upon the crime 
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with a man laying dead in a pool of blood, his pocket turned inside out, because 
somebody wanted a few dollars and did not mind killing for it. 

Chairman Armstrong commented that Professor Inbau is also an outstanding 
authority on the use of the lie detector. 

The following speaker was J. Francis Coakley, district attorney of Alameda 
County, Calif., and a member of the council of the criminal law section. He is a 
founder and vice president of the National Association of County and Prosecut- 
ing Attorneys; a past president of the California District Attorneys Association ; 
is chairman of the legislative committees for the district attorneys, for the peace 
officers and for the sheriffs of California; he is law-enforcement consultant 
for the United States Commission on Intergovernmental Relations; a former 
teacher and a lecturer on criminology at the University of California. Chairman 
Armstrong, in presenting Mr. Coakley stated he would speak upon the specific 
phase of search and seizure and the exclusionary rule. 

Mr. Coakley stated by way of clarification of the question that he assumed 
what is meant is, “Are the decisions of the appellate courts, both State and 
Federal, imposing restrictions upon law-enforcement officers on the local, State, 
and Federal levels which make it more difficult for them to function effectively in 
doing the job which it is their responsibility to do?” 

This is, obviously, a question of fact, so we must seek the answer factually, 
not from the judges who write the decisions, nor from starry eyed do-gooders, and 
fuzzy thinking self-styled liberals, or parlor pinks who do not know or really 
understand whereof they speak, but we must seek the answer from people on the 
firing line, people engaged in law-enforcement work whose duty and responsi- 
bility it is day in and day out to keep the peace, to protect society, to maintain 
law and order, and to bring the criminal to justice. We must seek the answer 
among those who are directly affected by the decisions, the persons upon whose 
wrists the handcuffs are placed. 

First, however, let us take the criminal himself and his counsel. The answer 
there is easy. They like the kind of decisions which have been coming down from 
the higher courts during the last 10 or 15 years. They are using and leaning on 
them more and more while the rate of crime and juvenile delinquency continues 
to increase at an alarming rate, a rate four times faster than that of the 
population. 

The persons who benefit the most from the kind of appellate court decisions 
which Mr. Coakley had in mind, are the very persons who least of all deserve to 
benefit, to wit: the criminal entrepreneur, the big-time criminal, the criminal 
engaged in commercial syndicated organized crime, the criminal who in willful 
premeditated defiance of law engages in concert with others and with malice and 
scheming deliberation in various kinds of criminal business. 

And, of course, the agents of the international criminal conspiracy of com- 
munism to undermine and destroy our Government and our way of life, they, too, 
like it very much, their propaganda smear campaigns against law enforcement 
and the administration of justice in this country to the contrary notwithstanding. 

Why do the criminals and their counsel like so much and thrive so well upon 
such decisions? Because it makes it easier for them to pursue their trade and 
harder for the law-enforcement officers to catch and convict them. So among the 
criminals and their counsel is the first place where they find the factual answer 
to the questions before the house, the answer to what the courts are doing to the 
police—call it “handcuffing” if you will. 

The answer of the policeman, the trial judge, the assistant attorney general 
uniformly is “Yes, the courts are putting handcuffs on the police.” 

When a trial court is compelled to bar evidence of probative value in establish- 
ing guilt, evidence otherwise admissible, simply because an appellate court 
second-guessing the police and frequently divided among themselves, has said the 
search for and seizure of evidence was unreasonable because the circumstances of 
the arrest were insufficient to constitute probable cause, or because the evidence 
was found on the place of the premises other than specifically described in the 
search warrant, or because of a variety of other situations resulting in guilty 
criminals being turned loose or not prosecuted, it is putting handcuffs, if you will, 
on the police. 

The decisions themselves, expressly in some cases impliedly in others, concede 
that the effect will be and is to make the {ob of the policeman, the prosecutor, the 
trial judge, and the attorney general more difficult. They concede as a result 
more criminals will escape many times simply because the policeman on the beat 
under the compelling exigencies calling for fast action and split-second thinking in 
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good faith erred, guessed wrong, if you will, when confronted with a problem 
as to which they, the learned members of the appellate tribunal themselves sitting 
on the case for months cannot agree, and split 4 to 3, as they did in People v. 
Cahan in California a year ago, or 5 to 4, as they have so often done in the 
United States Supreme Court. 

So, said Mr. Coakley, “the answer to the question on the program is simple 
and easy. It is ‘Yes.’” He added, ‘‘More specifically are the search and seizure 
and exclusionary rule decisions—are they necessary, are they justified? Here 
the answer in my opinion is ‘No.’” In this answer Mr. Coakley stated that he 
stood with men, “like the late Justice Jackson who, in the greater wisdom of 
his later years, changed his thinking in these matters; * * * with the higher 
courts of 30 States of the United States and with all the courts of all the coun- 
tries of the vast British Empire, through all the centuries of a great tradition 
in legal thinking and experience; * * * with Wigmore, probably the greatest 
authority on evidence we have ever had; and with the late Justice Cardozo, and 
a host of others who have come to be reversed across the years by discerning 
jurists.” 

No thinking lawyer condones or desires or advocates brutality or any kind 
of illegal, deliberate illegal, conduct by police or anyone else for that matter. 
But when competent, material, relevant evidence is rejected solely because it 
was obtained without a search warrant, or in the case of a confession because 
it was obtained before the defendant was arraigned, or because the interrogator 
did not go through the unnecessary routine of saying “you do not have to talk” 
and so forth, the decisions are wrong legally, and certainly they make it more 
difficult for law enforcement officers to do their jobs. 

By way of illustration, continued Mr. Coakley, let us say a very aggravated 
kidnaping and perverted sex murder of a lovely little girl occurs. Some con- 
siderable time intervenes between her disappearance and the first break which 
the police receive in the case. Incriminating evidence is found in the defendant’s 
home and automobile by the police without benefit of search warrant—although 
the defendant and his wife consented on request of the officers to search the 
premises and the automobile. Later, near an isolated cabin in the mountains to 
which the defendant drove the day the girl disappeared, her badly decomposed 
and mutilated body is found and disinterred, again without benefit of search 
warrant. Other evidence in the case establishes the guilt of the defendant 
beyond a shadow of a doubt. 

Upon the assumption that the evidence is admissible, the case is presented, 
the defendant is indicted, and the trial begins. In the middle of the trial, after 
the defendant is in jeopardy, a misguided, or let us say a timid judge, rules 
that certain important evidence necessary to convict is inadmissible, leaving 
a big hole in the prosecution case, and a reasonable doubt. As a result, a very 
guilty and a very dangerous man goes free. 

Under the exclusionary rule, such miscarriage of justice is possible and 
probable. 

Over a period of the past 10 or 15 years, the emphasis on civil rights and 
privileges has been distorted. The pendulum has swung too far over to the 
left, and it is about time, for the good of the country, for it to swing back 
in the middle where it belongs, and equal emphasis put upon the civil duties, 
obligations, and responsibilities, as well as upon civil rights, civil liberties, and 
privileges. 

The Cahane case establishing the exclusionary rule has broken the very back- 
bone of narcotics enforcement, while the addicts go on their way stealing auto- 
mobiles, robbing people, stealing things, shoplifting, burglarizing, and what not, 
because we know that narcotics traffic, narcotics evil is a great breeder of crime. 

An additional thing, most important, very important, more important than the 
decisions or the facts of the particular cases is the attitude of some appellate 
judges toward police. Mr. Coakley senses in many of the court decisions an 
unfriendly, a hostile feeling, in which a judge vents his spleen in intemperate 
generalizitions, castigating police as a class. This is serious. It is not good. 
It is not justified and it is not necessary. We can expect that sort of thing 
from the Communists, but not from the courts. 

Mr. Coakley concluded his remarks with the statement that the police have 
heen whipping boys long enough. It is high time that the judges and journalists 
knocked off and tried playing in a different key. If the theme song, the anvil 
chorus of the courts continues, recruitment will become more difficult, and 
police departments and protection throughout the country will be more in- 
adequate. 
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Chairman Armstrong next introduced Judge Dwight L. McCormack of the 
Texas District Criminal Court whom he said would speak as a judge but from 
more than a judge’s background. Judge McCormack was an agent of the FBI 
for over 15 years and a practicing attorney for 11 years. 

Judge McCormack observed that good law enforcement is only as effective 
as the courts administering the law. That the courts bend a little toward the 
defendant because he resolves every reasonable doubt in favor of the defendant. 

There is no ruling that a court can make on any phase of examination of 
the conduct of the trial that has not been prescribed by statute. Any time the 
judge goes outside the statute, he is commiting a reversible error. 

The judge stated that “it is only natural that the defendant's attorney is 
going to try to discredit the policeman before the jury. That is the only hope 
he has.” Any attempt by the court to curtail the examination of a witness by 
the defendant would be a comment on the evidence and be reversible error. 

It is the people who are handcuffing the police. Children are taught to be 
afraid of the police—they are threatened with police action. Policemen are the 
finest men in the world, and everyone loves them, when they need them. 

If you want good law enforcement bring it home to the people by publicity. 
The people are entitled to know what is being done in law enforcement. There 
is no more effective means than television, radio, and the press. Why should 
a judge who can handle a trial, who has the ability to administer a court, object 
to the publicity unless it is to cover up inefficiencies and deficiencies on his part? 

Judge McCormack conceded that there is one place the courts could take the 
handcuffs off the police, perhaps, and that is by putting adequate sentences and 
fines on gamblers to destroy the source of funds for organized crime. 

Chairman Armstrong opened the meeting for questions following the talk by 
Judge McCormack. 

Mr. Charles Jesmer, of Dallas, asked Mr. Coakley if he considered the decision 
of the Supreme Court in the Cahan case holding a violation of due process to 
extract from a suspect some evidence by stomach examination. Mr. Coakley 
replied that he could understand the reaction of the Supreme Court in their 
language to the effect that it was indecent, and so forth. But legally he felt 
the Supreme Court was stretching the doctrine of due process beyond what his- 
torically it was intended for. In that case the defendant was a notorious peddler 
of narcotics and when the police took him in custody they had plenty of probable 
cause. As they arrested him he swallowed the heroin. There were two reasons 
for taking the evidence the way they did. One was to save his life—if there was 
enough heroin there, he may have died. The other reason was to obtain the 
evidence. It may have been in bad taste but it was carefully controlled in a 
hospital by doctors who knew their business. 

Professor Inbau, in response to a question by Mr. Les Tremaine of Dallas 
as to who is going to decide how long a detained person can be interrogated, re- 
plied that to be realistic there should be some legislation authorizing the deten- 
tion for purposes of investigation for a limited period of time. That some period 
that is considered reasonable could be adjusted to the particular type of offense. 

Mr. Walter Green of Hyattsville, Md., inquired of Professor Inbau if trials 
were getting to be more of a search for truth or more of a forensic duel by 
lawyers. Professor Inbau replied that the problems are much more complex than 
they used to be formerly. That the difficulty comes from the fact that we are 
still insisting the police operate under some antiquated rules, the law of arrest 
for example, and search of an arrested person and to that extent we are 
muddling the waters in the courtroom. 

Considerable discussion was had during the open forum with reference to 
Mr. Coakley’s remarks with the result that Mr. Coakley went into greater detail 
in connection with several points, particularly in regard to the questioning of 
accused persons immediately following the arrest. 

The meeting was adjourned by Chairman Armstrong and the business session 
of the criminal law section followed. 
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ExHIBIT 25 


(The Oklahoma Law Review, owner of the copyright, has courteously 
granted permission to the Senate Constitutional Rights Subcommittee to 
reprint the following material, from vol. 2, Oklahoma Law Review, 
August 1949, pp. 337-351, as part of these hearings.) 


Criminal Law: Evidence: Admissiblity of Confession 
Made Before Arraignment 


In a recent decision, Upshaw v. United States, 335 U.S. 410, 69 Sup.Ct. 
170, 93 L.Ed. *129 (1948), the Supreme Court of the United States held inad- 
missible a confession made during a detention rendered unlawful because of the 
failure of the arresting officer to take the accused before a committing magistrate 


before a verdict, the defendant is entitled to the presumption that such misconduct has been 
prejudicial to him, . . . .” The state was held not to have met its burden of overcoming the 


22 50 Okla.Cr. 274, 280, 281, 296 Pac. 764, 767 (1931). The bailiff told the jury that 
the witness Price had been arrested. The court held, “. . . in view of the absence of any show- 
ing that the statement influenced the jury, it did not prejudice the rights of the defendants.” 
In Chappell v. State, 44 Okla.Cr. 267, 280 Pac. 639 (1929), during the trial, one of the jurors 
remained alone with the bailiff while the others went through the jail. The court held the 
burden was upon the defendant to show he suffered prejudice. In Forester v. State, 36 Okla. 
Cr. 111, 252 Pac. 861 (1927), the bailiff separated the jury by taking some of them to the 
lavatory. The court stated in the syllabus, ‘The legal presumption is that jurors perform their 
duty in accordance with the oath they have taken and that presumption is not overcome by 
proof of the mere fact that during an adjournment of the trial the jurors were permitted to 
separate. The defendant must affirmatively show that by reason thereof he was denied a fair 
and impartial trial... .” 

28 The instant case cites some of these prior cases with approval but does not comment 
on the difference in the treatment of the burden of proof. 

24 United States v. Sorcey, 151 F.2d 899 (C.C.A. 7th 1945) ; Wheaton v. United States, 
133 F.2d $22 (C.C.A. 8th 1943). 

25 People v. Cain, 365 Ill. 494, 6 N.E.2d 1013 (1937) ; State v. Soltau, 212 Minn. 20, 
2 N.W.2d 155 (1942) ; State v. Verde, 66 R.I. 33, 17 A.2d 39 (1940). 

26 Spooner v. State, 56 Ga.App. 618, 193 S.E. 482 (1937); People v. Chambers, 279 
Mich. 73, 271 N.W. 556 (1937) ; Holder v. State, 140 Tex.Cr. 55, 143 S.W.2d 613 (1940). 

27 Ballard v. State, 28 Ala.App. 346, 184 So. 259 (1938) ; People v. Cain, 365 Ill. 494, 
6 N.E.2d 1013 (1937) ; State v. Harrington, 148 Kan. 603, 83 P.2d 659 (1938) ; State v. Soltau, 
212 Minn. 20, 2 N.W.2d 155 (1942); State v. Evans, 48 N.M. 58, 145 P.2d 872 (1944). 
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without unnecessary delay. The accused was arrested on a Friday at 2 a. m., 
but was not taken before a magistrate, as required by the Federal Rules of Crim- 
inal Procedure. After a detention of thirty hours he confessed numerous lar- 
cenies. He was convicted and on appeal,? the conviction was affirmed, the court 
holding that the confession was admissible. But the Supreme Court reversed these 
decisions, solely upon the ground that the accused had not been taken before a 
magistrate without unnecessary delay. 


History and Meaning of the McNabb Rule 


In order to comprehend the full import of the Upshaw case, it is necessary 
that one understand several prior decisions. The holding in that case was based 
upon a doctrine expounded for the first time in the case of McNabb v. United 
States. Some illiterate, untravelled mountaineers were arrested and held in- 
communicado in the investigation of the murder of a revenue officer. They were 
placed in a detention room devoid of all furniture and kept there for fourteen 
hours. They were questioned alone and in groups at various intervals for a period 
of about forty-eight hours. One of the defendants was forced to strip before a 
group of officers. When told that the other defendants had accused him of the 
murder, he confessed. The Supreme Court held the confession inadmissible for 
the reason that the defendants had not been taken before a committing magis- 
trate in accordance with the rule above referred to, and the convictions were 
reversed. The defendants had not raised the question of prolonged detention be- 
fore commitment and therefore the record did not show when the defendants 
had been arraigned, but the Court concluded that they had not been. The Court 
said, “Plainly, a conviction resting on evidence secured through such a flagrant 
disregard of the procedure which Congress has commanded cannot be allowed 
to stand without making the courts themselves accomplices in wilful disobedience 
of the law.’ 

It should be noted that the reversal was not based upon any violation of 
the due process clause of the Fifth Amendment. The Court expressly refrained 
from deciding any constitutional issues, but rather based its decision upon its 
power to supervise the administration of criminal justice in the lower federal 


1Fep. R. Crm. P., S(a) (1948): “Appearance Before the Commissioner. An officer 
making an arrest under a warrant issued upon a complaint or any person making an arrest 
without a warrant shall take the arrested person without unnecessary delay before the nearest 
available commissioner or before any other nearby officer empowered to commit persons 
charged with offenses against the laws of the United States. When a person arrested without 
a warrant is brought before a commissioner or other officer, a complaint shall be filed forth- 
with.” This supersedes 28 Star. 416 (1894), 18 U.S.C. § 595 (1940). 

2168 F.2d 167 (App.D.C. 1948). 

3318 US. 332, 63 Sup.Ct. 608, 87 L.Ed. 819 (1943). 


4 Id. at 345, 63 Sup.Ct. at 615, 87 L.Ed. at 826. Anderson v. United States, 318 U.S. 350, 
63 Sup.Ct. 599, 87 L.Ed. 829 (1943), which was decided the same day as the McNabb case, 
also applied this rule. 
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courts.” Therefore, the authority of the decision under the principle of stare 
decisis is confined to federal cases, since the Supreme Court has no power to pre- 
scribe rules of evidence for the state courts.® 

It is immediately apparent that such a decision must have an extensive 
and confining effect upon the methods to be used by law enforcement personnel. 
The judicial approach should be in a spirit of cooperation with police officials 
in the administration of justice, for the task of preventing and punishing the 
commission of crime is both difficult and dangerous. For the most part it is per- 
formed in a spirit of public service to the community and it should not be made 
more difficult than is necessary in order to secure justice to an individual accused 
of violating our laws. 

The admissibility of a confession before the McNabb case depended upon 
whether the confession was testimonially trustworthy, and this was commonly 
determined by deciding whether the confession was voluntary.’ While these two 
tests grew up separately, the courts seem to apply them together and hold that 
an involuntary confession is inadmissible because it is unreliable as evidence. 
Promises or threats will not render a confession “involuntary” unless they form 
the motive which induced the defendant to make the confession, and thus the 
voluntary test becomes only a part of the trustworthy test. In State v. Novak, 
the court said, “The reason for the rule excluding involuntary confession is not 
based on the thought that truth thus obtained would not be acceptable, but be- 
cause confessions thus obtained are unreliable. . . . The essence of the rule is 
that when the confessions are made the conditions as to hope or fear are such as 
to make them unsafe as evidence.’”® 

And a confession was not to be excluded because of any illegality in the 


5 McNabb v. United States, supra note 3, at 340, 63 Sup.Ct. at 613, 87 L.Ed. at 824: 
“Judicial supervision of the administration of criminal justice in the Federal courts implies 
the duty of establishing and maintaining civilized standards of procedure and evidence.” 

6 Hebert v. Louisiana, 272 US. 312, 47 Sup.Ct. 103, 71 L.Ed. 270 (1926). 


T Wilson v. United States, 162 US. 613, 622, 16 Sup.Ct. 895, 899, 40 L.Ed. 1090, 1096 
(1896): “‘While some of the adjudged cases indicate distrust of confessions which are not 
judicial, it is certain, . . . that the rule against their admissibility has been sometimes carried 
too far, and in its application justice and common sense have too frequently been sacrificed 
at the shrine of mercy. A confession, if freely and voluntarily made, is evidence of the most 
satisfactory character . . . . while from the very nature of such evidence it must be subjected 
to careful scrutiny and received with great caution, a deliberate, voluntary confession of 
guilt is among the most effectual proofs in the law, and constitutes the strongest evidence 
against the party making it that can be given of the facts stated in such confession.’ . . . In 
short, the true test of admissibility is that the confession is made freely, voluntarily and with- 
out compulsion or inducement of any sort.” 

8 109 Iowa 717, 79 N.W. 465, 469 (1899). See Hardld v. Oklahoma, 169 Fed. 47 (C.C.A. 
8th 1909) ; People v. Piner, 11 Cal.App. 542, 105 Pac. 780 (1909) ; Roesel v. State, 62 N.J.L. 
216, 41 Atl. 408 (Ct.Err. & App. 1898); Notes, 18 L.R.A. (N.s.) 772 (1909), 50 L.R.A. 
(n.s.) 1077 (1914) ; 3 Wicmore, Eviwence § 822 (3d ed. 1940). 
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method by which it was obtained, provided the illegality did not render it testi- 
monially untrustworthy.® 

The McNabb decision did not mean that the Supreme Court has completely 
discarded the voluntary-trustworthy test of admissibility. If the confession is 
induced by sufficient coercion, then it is excluded under the due process clauses 
of the Fifth and Fourteenth Amendments.’® The new rule is to be applied only 
when a confession is in fact voluntary, for if it is involuntary, it is excluded under 
the older rules and the application of this new rule is unnecessary. 

Much confusion followed in the wake of the McNabb case.'' The para- 
mount issues arise from the conflict of the desire to protect the accused from 
practices which might terminate in his unjust conviction on the one hand, and 
on the other the desire that the guilty should be punished and that society should 
be protected from the ravages of crime. 

It was not understood whether that decision was based solely upon the pro- 
longed detention before arraignment, or whether it was based upon the prolonged 
detention in addition to the accompanying coercive methods practiced by the 
federal officers in obtaining the confession. This confusion was cleared up in one 
respect but added to in another by United States v. Mitchell.'* In that case the 
accused confessed his guilt immediately after his arrest, but he was held eight 
days before he was arraigned. He later contended that the illegal detention ren- 
dered his confession inadmissible under the McNabb rule. The Supreme Court 
rejected this contention and held that if the illegal detention is subsequent to 
the making of the confession, the confession is admissible and the McNabb rule 
has no retroactive effect which renders inadmissible a confession made immedi- 
ately following arrest. Thus the rule was partially clarified. But in its opinion, 
the Court had this to say, “Inexcusable detention for the purpose of illegally ex- 
tracting evidence from an accused, and the successful extraction of such inculpa- 
tory statements by continuous questioning for many hours under psychological 
pressure, were the decisive features in the McNabb case which led us to rule that 
a conviction on such evidence could not stand.’”’* This statement indicates that 
both of these elements are necessary to an application of the rule. Mr. Justice 
Reed wrote a concurring opinion in which he stated that the prolonged detention 
without commitment is only one factor which should be considered in determin- 

® Olmstead v. United States, 277 US. 438, 48 Sup.Ct. 564, 72 L.Ed. 944 (1928); 3 
Wicmore, Evmence § 823(b) (3d ed. 1940). 

10 Haley v. Ohio, 332 US. 596, 68 Sup.Ct. 302, 92 L.Ed. 224 (1948); Malinski v. New 
York, 324 U.S. 401, 65 Sup.Ct. 781, 89 L.Ed. 1029 (1945); Ashcraft v. Tennessee, 322 US. 
143, 64 Sup.Ct. 921, 88 L.Ed. 1192 (1944); Lisenba v. California, 314 U.S. 219, 62 Sup.Ct. 


280, 86 L.Ed. 166 (1941) ; Ziang Sung Wan v. United States, 266 U.S. 1, 45 Sup.Ct. 1, 69 L. 
Ed. 131 (1924). 

11 Inbau, The Confession Dilemma in the United States Supreme Court, 43 Int. L. Rev. 
442 (1948); Waite, Police Regulation by Rules of Evidence, 42 Micu. L. Rev. 679 (1944); 
McCormick, Some Problems and Developments in the Admissibility of Confessions, 24 Tex. 
L. Rev. 239 (1946) ; Notes, 18 Conn. B. J. 166 (1944) ; 38 J. Crim. L. 627 (1948). 

12 322 US. 65, 64 Sup.Ct. 896, 88 L.Ed. 1140 (1944). 
13 Jd. at 67, 64 Sup.Ct. at 897, 88 L.Ed. at 1142. 
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ing whether the confession was voluntarily made, and if it was freely made with- 
out inducement or menace, then it should be admitted as evidence. If otherwise 
made, then it should be excluded not upon the ground of the illegal detention 
alone, but because it has no weight as proper proof of guilt. 

The interpretations of the McNabb rule by the lower federal courts have 
been inconsistent and confused. Some of them have construed the rule as a new 
aid in determining whether the confession is voluntary and therefore admissible."* 
Another court has thought that both illegal detention and psychological pressure 
are necessary if the confession is to be excluded,!® and has also interpreted the 
rule to mean that the confession induced by the unlawful detention is inadmis- 
sible, the fact of the inducement to be determined by the jury.’® Still another 
has construed the rule to mean that any confession made before arraignment is 
inadmissible.*’ In a vigorous and cogent dissenting opinion to the Upshaw case, 
Mr. Justice Reed said the true rule of the McNabb case is that “purposeful, un- 
lawful detention illegally to extract evidence and the successful extraction of 
confessions under psychological pressure; other than mere detention for limited 
periods, makes confessions so obtained inadmissible. . . . It means that pressure 
short of coercion but beyond mere detention makes confessions inadmissible.’’?* 
But the Court has now said that dlegal detention alone is sufficient to bar the 
confession made during that unlawful detention. 


Purpose of the McNabb Rule 


If the McNabb rule is to be understood and supported by reason, its pur- 
pose must be stated, for different interpretations should logically result in differ- 
ent conclusions. If the rule is regarded as an effort to supply a sanction for the 
arraignment statutes, then the basis of the rule is the illegal detention alone 
and the Court has done what Congress has not seen fit to do. If the purpose of 
the rule is to exclude unreliable confessions, then it should have no application 
when the confession is conclusively shown to have been voluntarily made. Under 
this theory the rule, in its application, would then be reduced to a presumption 
that the confession was involuntary and the prosecution would have the burden 
of rebutting the presumption and proving that the confession was voluntary. If 
the rule is applied as a punishment for failure to comply with the statutory com- 
mand as to arraignment, then the rule excludes the confession, although it is ad- 
mitted to be trustworthy as evidence. 


14 Brinegar v. United States, 165 F.2d 512 (C.C.A. 10th 1947) ; Rub] v. United States, 
148 F.2d 173 (C.C.A. 10th 1945) ; United States v. Klee, 50 F. Supp. 679 (E.D.Wash. 1943). 


15 Akowskey v. United States, 158 F.2d 649 (App.D.C. 1946) ; cf. Boone v. United States, 
164 F.2d 102 (App.D.C. 1947). 


16 Alderman v. United States, 165 F.2d 622 (App.D.C. 1947); Patton v. United States, 
165 F.2d 225 (App.D.C. 1947) ; Boone v. United States, 164 F.2d 102 (App.D.C. 1947) ; Sykes 
v. United States, 143 F.2d 140 (App.D.C. 1944). 


17 United States v. Hoffman, 137 F.2d 416 (C.C.A. 2d 1943). 
18 69 Sup.Ct. 170, 179 (1948). 
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What is the purpose of this rule? The Mitchell case would seem to indicate 
that the purpose is not to punish law enforcement officers, because the confession 
was admitted although the statute was violated. Therefore the case seems to 
indicate that the rule is for the purpose of excluding unreliable confessions. But 
in the Upshaw case the Court said, “In the McNabb case, we held that the plain 
purpose of the requirement that prisoners should promptly be taken before com- 
mitting magistrates was to check resort by officers to ‘secret interrogation of 
persons accused of crime.’ . .. The Mitchell case’. . . reaffirms the McNabb rule 
that a confession is inadmissible if made during illegal detention due to failure 
promptly to carry a prisoner before a committing magistrate, whether or not 
the ‘confession is the result of torture, physical or psychological.’’”® The first 
part of this quotation indicates that the purpose is to protect the accused from 
coercive methods, while the latter part indicates that this element of coercion 
is immaterial. However the “civilized standards” doctrine expounded in the 
McNabb case would seem to imply that the purpose is to provide such protection. 
The Court there said, “The purpose of this impressively pervasive requirement 
of criminal procedure is plain. A democratic society, in which respect for the 
dignity of all men is central, naturally guards against the misuse of the law en- 
forcement process. . . . Experience has therefore counseled that safeguards must 
be provided against the dangers of the overzealous as well as the despotic.” 

There are two basic problems involved in this dilemma: the proclamation 
of workable regulations governing the arraignment and interrogation of suspects 
and the formulation of rules regarding the admissibility into evidence of con- 
fessions obtained during a violation of the arraignment statutes. The Court failed 
to distinguish between these two phases and as a result, it failed to place the 
McNabb rule on a stable foundation. Until the Upshaw case was decided, the 
rule was suspended in mid-air with no substantial means of interpretation. How- 
ever, Upshaw objected to the admission of his confession not on the ground that 
it was involuntary or coerced, but solely because it was made during the pro- 
longed detention before he was taken before a committing magistrate. In view 
of the Court’s decision, we are faced by the inescapable conclusion that the sole 
purpose of the rule is to force a compliance with the arraignment statutes and 
that it was not intended as a rule by which the reliability of evidence may be 
made more certain.”" 


19 Jd. at 171. 
20318 US. 332, 343, 63 Sup.Ct. 608, 614, 87 L.Ed. 819, 825. 


21 The Court’s theory may possibly have been this: We will make the rule absolute 
(knowing full well that seme criminals whose confessions were not coerced will go free) in 
order to cut down on these long detentions which have so often resulted in unreliable confes- 
sions. Long detentions are likely to produce unreliable confessions. This is one way of reduc- 
ing the number of involuntary confessions, and of eliminating the difficult issue of voluntari- 
ness in these detention cases. But if this is the theory upon which the Court proceeds, it did 
not so intimate in either the McNabb case or the Upshaw case. 
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Criticism of the McNabb Rule 


It is apparent that the Court’s remedy for the abuses of police interrogation 
is not a good one, for it does not operate directly against the situation for which 
it is an intended remedy. The sounder remedy lies in discipline and punishment 
of the offending officers, in vigorous judicial protection against coercive practices, 
and in legislative enactments which, while allowing reasonable investigation and 
interrogation, at the same time, protect both the accused and the public. The 
Court has adopted a method of enforcement which is not only unlikely to attain 
the desired result, but which also assures the infliction of great harm upon 
society .”* 

It is sometimes imperative that police officers have an opportunity to inter- 
rogate suspects, for some crimes, from their very nature, can be solved only 
through interrogation. In the smaller cities police officers receive little or no 
training in the methods of crime detection. They are often poorly equipped and 
know little of the latest scientific devices. The officers themselves are often of a 
lower mentality than the average suspect whom they must interrogate. Conse- 
quently, the only recourse is often the use of brutality to obtain information which 
mentality is unable to procure. Brutality will continue to be used to some extent 
to obtain leads to other evidence, even if a confession is to be excluded due to the 
time necessary for interrogation. While this brutality cannot be excused, it does 
not seem likely that the McNabb rule will eliminate it or prove an adequate sub- 
stitute for training. 

Most of the federal officers, especially those of the Federal Bureau of In- 
vestigation, are well equipped and highly trained, but interrogation is still neces- 
sary to a solution of many crimes for several reasons. 

Very often a criminal will fail to leave clues behind him as he commits 
his forays against society. In such cases a solution of the crime can only be 
achieved through an admission or confession by the accused or through the ques- 
tioning of others. The effect of the Upshaw case is to deprive well-meaning and 
competent officers of the opportunity to conduct an interrogation when it is an 
indispensable aspect of the investigation. With no time to make the investigation, 
the officers must have the accused arraigned upon what little evidence they may 
have. There will often be insufficient evidence to justify the committing magis- 
trate in binding the accused over to answer the charges brought against him. 
Or he may immediately be admitted to bail. This also leads to another very real 
danger. Innocent persons will sometimes be bound over for trial because there 
is insufficient time in which to determine their innocence. 

In expressing the “civilized standards” theory of the McNabb case, the 
Court has given little weight to the fact that criminal offenders will not admit 
guilt unless they are questionéd in conditions of privacy, and for a period of per- 
haps several hours. The Court has also given little weight to the fact that the 
hardened criminal cannot be dealt with according to the ethical standards of 


22 Hearings before Subcommittee No. 2 of the Committee of the Judiciary on H.R. 
3690, 78th Cong., Ist Sess. 128 et seg. (1943). 
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conduct practiced by and between law-abiding citizens, for he abides by no code 
of ethics and fair play. Professor Wigmore argues that a period of interrogation 
is a benefit to the innocent because it allows him an early opportunity to tell his 
story and that the guilty are almost always ready to confess if given sufficient 
opportunity, because of the psychological burden of a relentless conscience.* 
This argument has great weight in the case of first offenders. 

The McNabb rule is another weapon in the hands of the criminal world. 
It deprives law-enforcement officials of one of their most important sources of 
evidence,* a source which is valuable when an accused is known to be guilty 
but cannot be arraigned or convicted upon the little circumstantial evidence which 
may be available. The rule also results in the release of persons admittedly guilty, 
who confessed voluntarily, but who were not arraigned “without unnecessary de- 
lay.”** The rule is especially harmful where gangs and conspiracies are involved. 
If a conspirator is arraigned, his companions in crime then know that their plot 
is discovered and they immediately go into hiding. They may be found in a month 
or a year. They may not be found at all. If the officers must wait to make an 
arrest until they have sufficient evidence against all involved in the plot, they 
still may not all be discovered, and in the meantime, who can say how many 
crimes they will commit against society, crimes which might have been prevented? 
Mr. J. Edgar Hoover has cited well-known examples of such cases,7* and he dem- 
onstrates that detention of the first man arrested, without arraignment, is often 
a necessary practice in combatting kidnappings, sabotage, espionage, bank rob- 
beries and other organized crimes involving gangs. 

In referring to questioning without violence over a period of time in its 
relation to rules of exclusion, Professor Wigmore wrote, “In the case of profes- 
sional criminals, who usually work in groups, there is often no hope of getting 
at the group until one of them has ‘peached,’ and given the clues to the police. 
The police know this, and have known it for generations in every country. The 
only ones who apparently do not know it are some of the Supreme Court judges. 
... The attitude of some judges towards these necessary police methods is lamen- 
table; one would think that the police, not the criminals, were the enemies of 
society. To disable the detective police from the function they are set to fulfil is 
no less than absurd. Let the judges who sit in judgment on crime look a little into 
the facts. Let them not sit up aloft and dictate a rule which ignores the well- 
known facts of criminal life and hampers the needful methods of justice. 

“But, it is argued, there are abuses by the police. Very true, here and 


23 3 Wromore, Evipence § 851 (3d ed. 1940). 
24 Crimes other than the one under investigation are often solved by interrogation. 
For example, during the questioning involved in the Mitchell case, thirty house-breakings were 
solved. 

25 Hearings before Subcommittee No. 2 of the Committee of the Judiciary on H.R. 
3690, 78th Cong., Ist Sess. 2-10, 32-36, 46-60 (1943). 

26 Extracts of Mr. Hoover’s letter to the Subcommittee, referred to in the preceding 
footnote, are quoted with permission by Prof. Waite in Police Regulation by Rules of Evi- 
dence, 42 Micu. L. Rev. 679 (1944). 
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there, at least. It does not follow, however, that a stricter rule of exclusion for 
confessions is the proper remedy.”? 

It is apparent that this rule of evidence is an inconclusive step in achiev- 
ing compliance with the rules of arraignment. It fails to punish directly the officer 
who fails to comply with the arraignment requirements, although it is directed 
against him. But it may result in the release of the accused, no matter how guilty 
he may be of the most heinous crimes. In the case of Olmstead v. United States, 
decided twenty years before the Upshaw case, the Supreme Court itself expounded 
one of the most damaging statements against rules of exclusion: “The common 
law rule is that the admissibility of evidence is not affected by the illegality of 
the means by which it is obtained. . . . Nor can we, without the sanction of con- 
gressional enactment, subscribe to the suggestion that the courts have a discretion 
to exclude evidence, the admission of which is not unconstitutional, because un- 
ethically secured. . . . A standard which would forbid the reception of evidence 
if obtained by other than nice ethical-conduct by government officials would make 
society suffer and give criminals greater immunity than has been known hereto- 
fore. In the absence of controlling legislation by Congress, those who realize the 
difficulties in bringing offenders to justice may well deem it wise that the exclu- 
sion of evidence should be confined to cases where rights under the Constitution 
would be violated by admitting it.”* 

It is interesting to note that the Supreme Court’s decision in the McNabb 
case was based upon two questionable assumptions. The first was that the Mc- 
Nabbs had not been promptly arraigned. The defendants did not raise the point 
that the confessions should be held inadmissible because they had not been ar- 
raigned. But nevertheless, the Court seized upon this point to provide a sanction 
for the arraignment statutes. Secondly, the original purpose of the statutory 
provision was to prevent federal officers from defrauding the government by tak- 
ing the accused to a distant magistrate in order to collect travel pay.*® The statute 
was not enacted in order to prevent secret interrogations, although that seems 
to be its present application. 

Before the Federal Rules of Criminal Procedure were adopted, proposed 
Rule 5(b) was a codification of the McNabb rule,*° but it met with so much oppo- 
sition that it was dropped and the Supreme Court accepted this omission.*' After 
the Rules were adopted and after the McNabb case was decided, legislation was 


273 Wicmore, Eviwence § 851 p. 319 (3d ed. 1940). 

28 277 US. 438, 467, 48 Sup.Ct. 564, 569, 72 L.Ed. 944, 951 (1928). 

29 28 Stat. 416 (1894), 18 U.S. C. § 595 (1940), provided that it should be the duty 
“of the marshal, his deputy, or other officer, who may arrest a person charged with any crime 
or offense, to take the defendant before the nearest United States commissioner . . . and no 
mileage shall be allowed any officer violating the provisions hereof.” 

3% Proposed Rule 5(b): “Exclusion of Statement Secured in Violation of Rule. No state- 
ment made by a defendant in response to interrogation by an officer or agent of the govern- 
ment shall be admissible in evidence against him if the interrogation occurs while the de- 
fendant is held in custody in violation of this rule.” 

31 Holtzoff, Institute on Federal Criminal Rules, 29 A. B. A. J. 603 (1943). 
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proposed which provided that “no failure to observe the requirement of law as to 
the time within which a person under arrest must be brought before a magistrate, 
commissioner, or court shall render inadmissible any evidence that is otherwise 
admissible.”** The bill was reported favorably by the House Committee, but it 
was never acted upon because it was thought that, in view of the Mitchell de- 
cision, the Supreme Court did not intend to base the rule of exclusion on the 
illegal detention alone, but upon that detention in conjunction with other coercive 
elements. In view of the Upshaw decision we may expect such legislation to be 
presented for Congressional consideration once more, for the Supreme Court is 
determined to follow the rule, despite the fact that it has been widely criticized 
and condemned .** It seems that Congressional enactment is the only means avail- 
able by which the rule can be done away with. 


Alternative Means of Achieving McNabb Rule Objectives 


Many remedies have been suggested for the abusive police practices which 
the McNabb rule was designed to combat.” It is universally recognized that there 


32H. R. Rep. No. 3690, 78th Cong., ist Seas. 1 (1943). 

83 United States v. Haupt, 136 F.2d 661 (C.C.A. 7th 1943); Inbau, The Confession 
Dilemma in the United States Supreme C 43 Inu. L. Rev. 442 (1948); Waite, Police 
Regulation by Rules of Evidence, 42 Mica. L. . 679 (1944) ; McCormick, Some Problems 
ond Developments in the Admissibility of Confessions, 24 Tux. L. Rev. 239 (1946); Notes, 
Megal Detention and the Admissibility of Confessions, $3 Yaz L. J. 758 (1944) ; 47 Cor. L. 
Rev. 1214 (1947) ; 56 Harv. L. Rev. 1008 (1943); 18 So. Caray. L. Rev. 63 (1944) ; Wis. L. 
Rev. 105 (1945). 

%4 Professor Inbau, in The Confession Dilemma in the United States Supreme Court, 
43 Inz. L. Rev. 442 (1948), suggests the adoption of a new rule somewhere between the McNabb 
rule and the voluntary-trustworthy test of admissibility. He would have the fact of the illegal 
detention considered by the jury in determining whether the confession is voluntary, thus 
reducing it to a question of weight rather than competency. Professor Wigmore, in 3 WicMmorz, 
Evwence § 851 (3d ed. 1940), which was written before the McNabb case was decided, sug- 
gested, in addition to improvement of police personnel, that immediate arraignments be held 
in private, before a magistrate and in the presence of an official stenographer. He would let a 
skilled magistrate take the confession. In the same section of his 1947 supplement, he suggests 
that the interview at which the confession is made be recorded on a sound film, showing the 
place, date and hour, along with the names of all persons present and any statements made 
by them. All persons present would be required to sign a certificate attached to the film. It 
would also bear a notary’s certificate. One copy of the film would be delivered to the accused, 
one copy would be delivered to the District Attorney, and a third copy would be delivered to 
a bank vault, to be surrendered to the court on its demand. Professor McCormick, in Some 
Problems and Developments in the Admissibility of Confessions, 24 Tex. L. Rev. 239 (1946), 
suggests a recodification of the arraignment statutes in a form allowing specific words to govern 
their interpretation and application. He would allow a definite period of time, perhaps twenty- 
four hours, during which an interrogation could be conducted. He also suggests the raising 
of police standards and wider use of the latest scientific discoveries and the selection of a 
professionally trained body of law enforcement officers. A comment in $3 Yarz L. J. 758 (1944) 
suggests that a prolonged detention by law enforcement officers be made one of the contempts 
which may be punished summarily. The writer would also have the detention considered by 
the jury in determining whether the confession was voluntary. A note in 47 Cor. L. Rev. 1214 
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is something wrong with our system of law which tolerates violations of the law 
by those charged with its enforcement. Some of the suggestions have been directed 
toward the derelict officer. Others have been directed toward safeguarding the 
accused by providing methods of recording confessions in such a way that there 
is no chance that an involuntary confession could be admitted as voluntary. Any 
new proposals must take into consideration not only the need of a sanction for 
the arraignment statutes, but also the need for a period in which an investigation 
can be made after the accused has been questioned. Any new rule which fails to 
consider both of these factors must fail in operation. 


Use of Waivers to Avoid McNabb Rule 


On two occasions waivers have been used in an attempt to avoid the conse- 
quences of the McNabb rule, the result being successful in one of the cases. In 
United States v. Haupt,® the defendants had signed documents by which they 
agreed to remain in custody without arraignment, but the court said that in the 
absence of proof that the waivers were signed voluntarily, they were not sufficient 
to take the case out of the operation of the McNabb rule. The court, however, 
had this to say, “With all due deference to the Supreme Court, and especially to 
Mr. Justice Felix Frankfurter, the author of those opinions, we are constrained 
to state that we entertain grave doubts that this recently promulgated rule of 
evidence will result in any improvement to the administration of criminal justice. 
,.. In our judgment, this new rule will inure to the benefit of the guilty rather 
than the innocent, and will seriously impair the work of law enforcement officers. 
The Supreme Court, however, has clearly spoken and we must accept its pro- 
nouncement.”’** In United States v. Grote,*" the defendant signed a waiver by 


which he agreed to “remain under continuous physical supervision of the Special 
Agents of the Federal Bureau of Investigation, . . . without immediate arraign- 
ment... .” The court held that the defendant was not under arrest during this 
period and that therefore the McNabb rule did not apply. Consequently, the con- 
fessions made during that period were held to have been properly admitted. 


Treatment of McNabb Principle Under State Law 


Almost every state has a statute similar to Rule 5(a), which directs that 
an accused shall be taken before a committing magistrate,** but the state courts 


(1947) would have the illegal detention result in a presumption that any confession made dur- 
ing that period was involuntary, and the prosecution would have the burden of proving that 
it was in fact made voluntarily. Professor Waite, in Police Regulation by Rules of Evidence, 
42 Micu. L. Rev. 679 (1944), argues that the lack of civil suits for damages against the arrest- 
ing officers does not necessarily mean that such a remedy is inadequate; but that it is more 
likely that if such suits are not brought, it is because no damage has been suffered and a jury 
would find little sympathy for a guilty plaintiff. 

35 136 F.2d 661 (C.C.A. 7th 1943). 

36 Jd. at 671. 

37 140 F.2d 413 (C.C.A. 2d 1944). 

38 For the statutory citations in 45 states, see McNabb v. United States, 318 U.S. 332, 
342, 63 Sup.Ct. 608, 614, 87 L.Ed. 819, 825 (1943), note 7. 
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have uniformly refused to apply the McNabb rule in state prosecutions.** The 
Arkansas court expressed the generally accepted view in State v. Browning,* 
“.. . we think the better rule to follow is that which seems to have been adopted 
by most of the states and that is, to make the test of the admissibility of a con- 
fession depend not upon when it was made but upon whether it was voluntarily 
made, and when such statements or confessions have been voluntarily made, they 
cannot be rejected because made before commitment, but that the fact of arrest 
or confinement before arraignment is a circumstance which goes to the question 
of voluntariness.” In People v. Thomlison, the Illinois court, while professing 
to follow the voluntariness test, made a statement which indicates that it might 
adopt the McNabb rule in an appropriate situation:*' “Confessions extorted by 
violence, brutality, promise, or unlawful confinement for an unreasonable length 
of time are illegal, and may not be offered or received in evidence against the 
accused.” (Italics supplied.) However, in that case the confession was held to be 
inadmissible because of a denial of due process. 

A Missouri statute*? allows detention for twenty hours for purposes of 
investigation, but at the end of that time proper charges must be filed. However, 
in the case of State v. Higdon, the court held that a confession made after the 
expiration of that time is not thereby inadmissible. The voluntariness test was 
applied and the court stated, ‘The fact of detention would operate upon the 
mental processes of an accused more forcibly than its legality or illegality, and, 
as considered, we perceive of no valid factual reason, absent evidence, causing 
a confession voluntarily given while detained to become involuntary merely be- 
cause the detention was illegal.’’* 

New York has a statute which provides that an officer who fails to take an 
accused before a magistrate “without unnecessary delay” is guilty of a misde- 
meanor.** But the admissibility of a confession made during that delay is de- 
termined by its voluntariness, although the delay is to be considered by the jury 
in determining whether the confession was in fact voluntarily made.*® 

3 Palmore v. State, 244 Ala. 227, 12 So.2d 854 (1943); Hightower v. State, 62 Ariz. 
351, 158 P.2d 156 (1945); Jones v. State, 213 S.W.2d 974 (Ark. 1948); People v. Nagle, 25 
Cal.2d 216, 153 P.2d 344 (1944) ; Cahill v. People, 111 Colo. 29, 137 P.2d 673 (1943) ; State 
v. Zukauskas, 132 Conn. 450, 45 A.2d 289 (1945); Coker v. State, 199 Ga. 20, 33 S.E.2d 171 
(1945) ; People v. Thomlison, 400 Ill. 555, 81 N.E.2d 434 (1948) ; Hicks v. State, 213 Ind. 277, 
11 N.E.2d 171 (1937) ; State v. Smith, 158 Kan. 645, 149 P.2d 600 (1944) ; Commonwealth v. 
Mabey, 299 Mass. 95, 12 N.E.2d 61 (1937); State v. Higdon, 356 Mo. 1058, 204 S.W.2d 754 
(1947) ; People v. Kelly, 264 App.Div. 14, 35 N.YS.2d 55 (3d Dep’t 1942); State v. Biggs, 
224 N.C. 23, 29 S.E.2d 121 (1944); State v. Nagel, 28 N.W.2d 665 (N. D. 1947); Carr v. 
State, 188 P.2d 705 (Okla.Cr. 1948) ; McGhee v. State, 183 Tenn. 20, 189 S.W.2d 826 (1945) ; 
Cates v. State, 118 Tex.Cr. 35, 37 S.W.2d 1031 (1930). 

#© 206 Ark. 791, 178 S.W.2d 77, 79 (1944). 

41 400 Ill. 555, 81 N.E.2d 434, 437 (1948). 

42 Mo. Rev. Strat. § 4346 (1939). 

43 356 Mo. 1058, 204 S.W.2d 754 (1947). 

44 Id., 204 S.W.2d at 756. 

45.N. Y. Penat Law § 1844 (1939). 

46 People v. Kelly, 264 App.Div. 14, 35 N.Y.S.2d 55 (3d Dep’t 1942). 
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The Rule in Oklahoma 


Oklahoma also has a statute which provides that failure to comply with 
the arraignment statute*’ is a misdemeanor,*® but there have been no prosecu- 
tions based upon it. 

There have been many cases in Oklahoma involving the admissibility of con- 
fessions,*® but none of them has involved a confession made during the unlawful 
detention resulting from failure to comply with the arraignment statute as the 
sole basis of appeal. However, several of the decisions have discussed the McNabb 
rule. 

Oklahoma follows the voluntary-trustworthy test of admissibility, even 
when the accused has been held for an unlawful time without arraignment. In 
Hix v. State,®°° the Criminal Court of Appeals said that primarily, there are two 
facts which render a confession inadmissible as evidence: first, that it was ob- 
tained under any form of compulsion, so that to receive it in evidence would vio- 
late the defendant’s constitutional privilege against self-incrimination; and sec- 
ond, that it was made under such circumstances of hope or fear as to create a 
fair probability of its testimonial unworthiness. When a defendant raises the con- 
tention that a confession should not be admitted as evidence, the court, in the 
absence of the jury, is to determine as a matter of law whether the confession 
was voluntarily made. If it should find that it was not voluntary, then of course 
it is excluded. But if it is found to have been voluntary, then the confession is 
admitted. The defendant is then entitled to present to the jury all tle facts and 
circumstances surrounding the making of the confession. If the jury should de- 
cide that the confession was not voluntarily made, the jury should not consider 
the confession in arriving at its verdict.®' All confessions are prima facie admis- 
sible and the burden is upon the defendant to show that his confession was not 
voluntarily made, unless the state’s evidence tends to show that act.** In the 
case of Benton v. State** the defendant was arrested on May 22, but he was not 
arraigned until June 5. The court quoted extensively from the McNabb case, but 


47 22 Oxra. Strat. § 181 (1941): “The defendant must, in all cases, be taken before the 
magistrate without unnecessary delay.” 

4821 Oxxa. Star. § 534 (1941): “Every public officer or other person having arrested 
any person upon any criminal charge, who wilfully delays to take such person before a mag- 
istrate having jurisdiction to take his examination, is guilty of a misdemeanor.” 

49 Guthrie v. State, 194 P.2d 895 (Okla.Cr. 1949) ; Benton v. State, 190 P.2d 168 (Okla 
Cr, 1948) ; Carr v. State, 188 P.2d 705 (Okla.Cr. 1948) ; Schrack v. State, 181 P.2d 270 (Okla. 
Cr. 1947) ; Foster v. State, 79 Okla.Cr. 183, 152 P.2d 929 (1944); Fry v. State, 78 Okla.Cr. 
299, 147 P.2d 803 (1944); Lyons v. State, 77 Okla.Cr. 197, 138 P.2d 142 (1943); Balding v 
State, 77 Okla.Cr. 36, 138 P.2d 132 (1943); Prather v. State, 76 Okla.Cr. 385, 137 P.2d 249 
(1943). 

50 29 Okla.Cr. 20, 232 Pac. 123 (1925). 

“l Carr v. State, 188 P.2d 705 (Okla.Cr. 1948); Foster v. State, 79 Okla.Cr. 183, 15 
P.2d 929 (1944) ; Lyons v. State, 77 Okla.Cr. 197, 138 P.2d 142 (1943). 

52 Carr v. State, 188 P.2d 705 (Okla.Cr. 1948) ; Schrack v. State, 181 P.2d 270 (Okla.Cr 
1947) ; Prather v. State, 76 Okla.Cr. 385, 137 P.2d 249 (1943). 

53 190 P.2d 168 (Okla.Cr. 1948). 
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it concluded that other factors in the case amounted to a denial of due process 
and that the confession was not a voluntary one. The court indicated that the 
delay in arraignment may in itself become a denial of due process if it is unduly 
prolonged.®* 

In Foster v. State™ the court cautioned public officers that they should be 
doubly careful in taking statements from defendants before the filing of charges, 
and that the statute providing for the taking of an accused before a magistrate 
should be strictly followed, but the court said that the McNabb rule had no ap- 
plication in state courts. However, it is questionable whether the detention in 
that case had continued for a sufficient time to become unlawful. 

In Fry v. State®® the court expressly declined to follow the McNabb rule. 
After quoting from that case, the court said, “It will be noted that the Supreme 
Court holds that federal officers cannot question persons arrested, under the con- 
ditions as they existed in the instant case, and take from them written statements 
which can be introduced in evidence against them. 

“But this court has uniformly held that the taking of statements and con- 
fessions made by defendants were admissible in evidence, if they were voluntarily 
made.’*" However, the court warned that “There can be no question but that 
too many citizens of this state are being arrested, and confined in the jails and peni- 
tentiary of this state for an unusual period of time without being taken before 
a magistrate as provided by law, . . . . The ferreting out of crime is to be com- 
mended. But it should be done in the manner provided by law.”** 


Conclusion 


It cannot be denied that the Upshaw decision resolves all doubts as to the 
true basis upon which the McNabb rule will continue to be applied in the future, 
and we shall probably witness many innovations by which attempts are made to 
avoid the consequences of the rule. There will probably be more and more arrests 
on Saturday afternoons immediately after the magistrates have departed for 
home, on the theory of one recent circuit court decision,®® that the suspect could 


54 In the case of Lyons v. Oklahoma, 322 US. 596, 64 Sup.Ct. 1208, 88 L.Ed. 1481 (1944), 
which was an appeal from the decision in 77 Okla.Cr. 197, 138 P.2d 142 (1943), the defendant 
contended that the failure to promptly take him before a committing magistrate was a denial 
of equal protection of the laws guaranteed by the 14th Amendment. The Supreme Court denied 
this contention and said that the time when an arraignment should be had was a matter of 
state and not of federal law. 

55 79 Okla.Cr. 183, 152 P.2d 929 (1944). 

56 78 Okla.Cr. 299, 147 P.2d 803 (1944). 

57 Jd. at 313, 147 P.2d at 810. 

58 Jd. at 316, 147 P.2d at 811. 

59 In United States v. Ebeling, 146 F.2d 254 (C.C.A. 2d 1944), the defendant was ar- 
rested one Saturday evening, but did not confess until the following afternoon. The Court held 
that the confession was admissible because the detention did not become illegal until sometime 
Monday, when a magistrate was again available. Therefore, the result, at least in the second 
circuit, is that long periods of questioning on Saturday night and Sunday are permissible, but 
are to be guarded against on the other days of the week. This is one effective means of avoid- 
ing the consequences of the McNabb rule. 
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then be questioned until Monday morning before the detention becomes unlaw- 
ful; thus any confession made during that time would not be rendered inadmis- 
sible because of the operation of the rule. These evading tactics will be a neces- 
sary result, although they would seem to be neither desirable nor logical. 

The abuses which produced this rule can be traced, at least in part, to the 
fact that officers do not have the procedural apparatus to conduct effective inter- 
rogations openly and above board. This rule can be expected to lead to new abuses 
by police personnel in other fields of investigation. Similar situations have led 
to such results.® Nevertheless, the rule is now firmly entrenched and it is not 
likely that it will be overruled, since the Supreme Court applied it in the Upshaw 
case in spite of the voluminous criticism of the rule. Any future change in the 
rule must be made by congressional enactment. 

Professor Wigmore, in discussing the exclusion of evidence obtained by 
unlawful searches, quotes a passage which seems to fit the McNabd rule equally 
well, “ ‘Titus, you have been found guilty of conducting a lottery; Flavius, you 
have confessedly violated the constitution. Titus ought to suffer imprisonment 
for crime, and Flavius for contempt. But no! We shall let you both go free. We 
shall not punish Flavius directly, but shall do so by reversing Titus’ conviction. 
This is our way of teaching people like Flavius to behave, and of teaching people 
like Titus to behave, and incidentally of securing respect for the Constitution. 
Our way of upholding the Constitution is not to strike at the man who breaks it, 
but to let off somebody else who broke something else.’ 

“Some day, no doubt, we shall emerge from this quaint method of enforcing 
the law.’”*! In view of the decision in the Upshaw case, it seems that we have not 
yet begun to emerge. 

Harry Carver 


Criminal Law: Recovery of Fines Paid for Violations 
of a Statute Subsequently Declared Unconstitutional 


In United States v. Western Chemical and Manufacturing Co., 7S F Supp. 
983 (S.D. Cal. 1948) defendant company, which had been convicted of violat- 
ing a war food-rationing order, moved to vacate the judginent imposing a $2,800 
fine, and to withdraw its plea of nolo contenderc. UVefendant contended that the 
basis of this war food order hz been declared invalid in a subsequent case and 
that therefore the sentence imposed was void. The Government admitted dis- 
missing other pending prosecutions under (he said ration order, but pointed out 
that the alleged violations in those proceedings were after September, 1945, when 
the quotas were raised, whereas in this case four counts of the information were 
concerned with a prior period and therefore they were still good. The court de- 
clared that even if the ration order involved in the suit were regarded as invalid 


6 Waite, Police Regulation by Rules of Evidence, 42 Micu. L. Rev. 679 (1944). Pro- 
fessor Waite relates some startling examples of lawlessness resulting from rules of exclusion. 


61 8 Wicmore, EvmeNcE § 2184 (3d ed. 1940). 
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WATTS v. INDIANA. 


CERTIORARI TO THE SUPREME COURT OF INDIANA. 
No. 610. Argued Apnil 25, 1949.—Decided June 27, 1949. 


Petitioner was arrested on suspicion on a Wednesday and held 
without arraignment, without the aid of counsel or friends and 
without advice as to his constitutional rights, unti! the following 
Tuesday, when he confessed to murder. Meanwhile he was held 
much of the time in solitary confinement in a cell with no place 
to sit or sleep except the floor and was interrogated by relays 
of police officers, usually until long past midnight. At his tral 
in a state court, the confession was admitted in evidence over his 
objection and he was convicted. Held: The use at the trial of 
a confession obtained in this manner violated the Due Process 
Clause of the Fourteenth Amendment and the conviction is re- 
versed. Pp. 49-55. 

226 Ind. 655, 82 N. E. 2d 846, reversed. 

The Supreme Court of Indiana affirmed petitioner’s 
conviction for murder, notwithstanding his contention 
that his confession was procured under circumstances 
rendering :ts admission in evidence a denial of due process 
of law. 226 Ind. 655, 82 N. E. 2d 846. This Court 


granted certiorari. 336 U.S.917. Reversed, p. 53. 
Franklin H. Wuliams and Thurgood Marshall argued 


the cause for petitioner. With them on the brief were 
Robert L. Carter and Henry J. Richardson. 


Frank E. Coughlin, Deputy Attorney General of Indi- 
ana, argued the cause for respondent. With him on the 
brief were J. Emmett McManamon, Attorney General, 
Earl R. Cox and Merl M. Wall, Deputy Attorneys 
General. 

Mr. Justice FRANKFURTER announced the judgment 
of the Court and an opinion in which Mr. Justice Mur- 
PHY and Mr. Justice RUTLEDGE join. 


Although the Constitution puts protection against 
crime predominantly in the keeping of the States, the 
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Fourteenth Amendment severely restricted the States in 
their administration of criminal justice. Thus, while the 
State courts have the responsibility for securing the rudi- 
mentary requirements of a civilized order, in discharging 
that responsibility there hangs over them the review- 
ing power of this Court.' Power of such delicacy and 
import must, of course, be exercised with the great- 
est forbearance. When, however, appeal is made to 
it, there is no escape. And so this Court once again 
must meet the uncongenial duty of testing the validity of 
a conviction by a State court for a State crime by whut 
is to be found in the Due Process Clause of the Fourteenth 
Amendment. This case is here because the Supreme 
Court of Indiana rejected petitioner’s claim that confes- 
sions elicited from him were procured under circum- 
stances rendering their admission as evidence against him 
a denial of due process of law.’ 226 Ind. 655, 82 N. E. 
2d 846. The grounds on which our review was sought 
seemed sufficiently weighty to grant the petition for 
certiorari. 336 U.S. 917. 

On review here of State convictions, all those matters 
which are usually termed issues of fact are for conclusive 
determination by the State courts and are not open for 


reconsideration by this Court. Observance of this re- 


1 Of course this Court does not have the corrective power over 
State courts that it has over the lower federal courts. See, e. g., 
McNabb v. United States, 318 U. S. 332. In the main, the proper 
administration of the criminal law of the States rests with the State 
courts. The nature of the Due Process Clause, however, potentially 
gives wide range to the reviewing power of this Court over State- 
court convictions. 

*In the petitioner’s statements there was acknowledgment of the 
possession of an incriminating gun, the existence of which the police 
independently established. But a coerced confession is inadmissible 
under the Due Process Clause even though statements in it may be 
independently established as true. See Lisenba v. California, 314 
U.S. 219, 236-237. 











































































































“cemernerrrnw cee 
c 

















eae ame eriy ir seh eee ernment 











618 CONFESSIONS AND POLICE DETENTION 


49 Opimon of FRANKFURTER, J. 





striction in our review of State courts calls for the utmost 
scruple. But “issue of fact” is a coat of many colors. 
It does not cover a conclusion drawn from uncontro- 
verted happenings, when that conclusion incorporates 
standards of conduct or criteria for judgment which 
in themselves are decisive of constitutional rights. Such 
standards and criteria, measured against the requirements 
drawn from constitutional provisions, and their proper 
applications, are issues for this Court's adjudication. 
Hooven & Allison Co. v. Evatt, 324 U. S. 652, 659, and 
cases cited. Especially in cases arising under the Due 
Process Clause is it important to distinguish between is- 
sues of fact that are here foreclosed and issues which, 
though cast in the form of determinations of fact, are 
the very issues to review which this Court sits. See 
Norris v. Alabama, 294 U.S. 587, 589-90; Marsh v. Ala- 
bama, 326 U.S. 501, 510. 

In the application of so embracing a constitutional con- 
cept as “due process,” it would be idle to expect at all 
times unanimity of views. Nevertheless, in all the cases 
that have come here during the last decade from the 
courts of the various States in which it was claimed that 
the admission of coerced confessions vitiated convictions 
for murder,* there has been complete agreement that any 


* The valility of a conviction because an allegedly coerced con- 
fession was used has been called into question in the following cases: 

(A) Confession was found to be procured under circumstances 
violative of the Due Process Clause in Haley v. Ohio, 332 U.S. 596; 
Malinski v. New York, 324 U. S. 401; Ashcraft v. Tennessee, 322 
U. S. 143; Ward v. Tezas, 316 U.S. 547; Lomar v. Texas, 313 U. S. 
544; Vernon v. Alabama, 313 U.S. 547; White v. Tezas, 310 U. S. 
530; Canty v. Alabama, 309 U. S. 629; White v. Texas, 309 U. S. 
631; Chambers v. Florida, 309 U. S. 227; Brown v. Mississippi, 297 
U.8. 278; and see Ashcraft v. Tennessee, 327 U.S. 274. 

(B) Confession was found to have been procured under circum- 
stances not violative of the Due Process Clause in Lyons v. Okla- 
homa, 322 U.S. 596, and Lisenba v. California, 314 U. S. 219. 
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conflict in testimony as to what actually led to a con- 
tested confession is not this Court's concern. Such con- 
flict comes here authoritatively resolved by the State's 
adjudication, Therefore only those elements of the 
events and ecireumstances in which a confession was 
involved that are unquestioned in the State’s version of 
what happened are relevant to the constitutional issue 
here. But if foree has been applied, this Court does 
not leave to local determination whethersor not the con- 
fession was voluntary. There is torture of mind as well 
as body; the will is as much affeeted by fear as by force. 
And there comes a point where this Court should not 
be ignorant as judges of what we know as men. See 
Tatt. C. J.. in the Child Labor Tax Case, 259 U.S, 20, 37. 

This brings us to the undisputed circumstances which 
must determine ,the issae of due process in this ease. 
Thanks to the forthrightness of counsel for Indiana, these 
circumstances may be briefly stated. 

On November 12, 1947, a Wednesday, petitioner was 
arrested and held as the suspected perpetrator of an 
alleged criminal assault earlier in the day. Later the 
same day, in the vicinity of this occurrence, a woman was 
found dead under conditions suggesting murder in the 
course of an attempted criminal assault. Suspicion of 
murder quickly turned towards petitioner and the police 
began to question him. They took him from the county 
Jail to State Police Headquarters. where he was ques- 
tioned by officers in relays from about 11:30 that night 
until sometime between 2:30 and 3 o'clock the follow- 
Ing morning. The same procedure of persistent. inter- 
rogation from about 3:30 in the afternoon until about 
3 oclock the following morning. by a relay of six to 
eight officers, was pursued on Thursday the 13th. Friday 
the 14th. Saturday the 15th. Monday the 17th. Sun- 
day was a day of rest from interrogation. About 3 
oclock on Tuesday morning, November 18, the peti- 


tioner made an incriminating statement after continuous 
28412 O—58—_—40 
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questioning since 6 o'clock of the preceding evening. 
The statement did not satisfy «he prosecutor who had 
been called in and he then took petitioner in hand.  Pett- 
tioner, questioned by an interrogator of twenty years’ 
experience as lawyer, judge and prosecutor, yielded a 
more incriminating document. 

Until his ineculpatory statements were secured, the pe- 
titioner was a prisoner in the exclusive control of the prose- 
cuting authorities. He was kept for the first two days in 
solitary confinement in a cell aptly enough called “the 
hole” in view of its physical conditions as deseribed by. 
the State’s witnesses. Apart from the five night sessions, 
the police intermittently interrogated Watts during the 
day and on three days drove him around town, hours 
at a time, with a view to eliciting identifications and 
other disclosures. Although the law of Indiana required 
that petitioner be given a prompt preliminary hearing 
before a magistrate. with all the protection a hearing was 
intended to give him, the petitioner was not only given 
no hearing during the entire period of interrogation but 
was without friendly or professional aid and without 
advice as to his constitutional rights. Disregard of rudi- 
mentary needs of life--opportunities for sleep and a 
decent allowance of food—are also relevant, not as ag- 
gravating elements of petitioner's treatment, but as part 
of the total situation out of which his confessions came 
and which stamped their character. 

A confession by which hfe becomes forfeit: must. be 
the expression of free choice. A statement to be vol- 
untary of course need not be volunteered. But if it is the 
product of sustained pressure by the police it does not 
issue from a free choice. When a suspect speaks because 
he is overborne, it is immaterial whether he has been 
subjected to a physical or a mental ordeal. Eventual 
yielding to questioning under such circumstances is 
plainly the product of the suction process of interro- 
gation and therefore the reverse of voluntary. We would 
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have to shut our minds to the plain significance of what 
here transpired to deny that this was a calculated en- 
deavor to secure a confession through the pressure of 
unrelenting interrogation. The very relentlessness of 
such interrogation implies that it is better for the pris- 
oner to answer than to persist in the refusal of disclosure 
which is his constitutional right. To turn the detention 
of an accused into a process of wrenching from him evi- 
dence which could not be extorted in open court with all 
its safeguards, is so grave an abuse of the power of arrest 
as to offend the procedural standards of due process. 
This is so because it violates the underlying principle 
in our enforcement of the criminal law. Ours is the 
accusatorial as opposed to the inquisitorial system. Such 
has been the characteristic of Anglo-American criminal 
justice since it freed itself from practices borrowed by 
the Star Chamber from the Continent whereby an ac- 
cused was interrogated in secret for hours on end. See 
Ploscowe, The Development of Present-Day Criminal 
Procedures in Europe and America, 48 Harv. L. Rev. 
433. 457-58, 467-473 (1935). Under our system society 
carries the burden of proving its charge against the ac- 
cused not out of his own mouth. It must establish its 
case, not by interrogation of the accused even under judi- 
cial safeguards, but by evidence independently secured 
through skillful investigation. ‘The law will not suffer 
a prisoner to be made the deluded instrument of his own 
conviction.” 2 Hawkins, Pleas of the Crown, c. 46, § 34 
(8th ed., 1824). The requirement of specific charges, 
their proof beyond a reasonable doubt, the protection of 
the accused from confessions extorted through whatever 
form of police pressures, the right to a prompt hearing be- 
fore a magistrate, the Nght to assistance of counsel, to be 
supplied by government when circumstances make it 
necessary, the duty to advise an accused of his consti- 
tutional rights—these are all characteristics of the ac- 
cusatorial system and manifestations of its demands. 





622 CONFESSIONS AND POLICE DETENTION 


4 Opinion of Fran krunrtrr, J. 


Protracted, systematic and uncontrolled subjection of an 
accused to interrogation by the police for the purpose 
of eliciting disclosures or confessions is subversive of the 
accusatorial system. It is the inquisitorial system with- 
out its safeguards. For while under that system the 
accused is subjected to judicial interrogation, he is pro- 
tected by the disinterestedness of the judge in the presence 
of counsel. See Keedy, The Preliminary Investigation 
of Crime in France, 88 U. of Pa. L. Rev. 692, 708-712 
(1940). 

In holding that the Due Process Clause bars police 
procedure which violates the basic notions of our accusa- 
torial mode of prosecuting crime and vitiates a conviction 
based on the fruits of such procedure, we apply the Due 
Process Clause to its historic function of assuring appro- 
priate procedure before liberty is curtailed or life is taken. 
We are deeply mindful of the anguishing problems which 
the incidence of crime presents to the States. But the 
history of the criminal law proves overwhelmingly that 
brutal methods of law enforcement are essentially self- 
defeating, whatever may be their effect in a particular 
case. See, e. g., Radzinowicz, A History of English 
Criminal Law and its Administration from 1750, passim 
(1948). Law triumphs when the natural impulses 
aroused by a shocking crime yield to the safeguards 
which our civilization has evolved for an administration 
of criminal justice at once rational and effective. 

We have examined petitioner’s other contentions and 
do not sustain them. 

Reversed. 


Mr. Justice Buiack concurs in the judgment of the 
Court on the authority of Chambers v. Florida, 309 U. S. 
227; Ashcraft v. Tennessee, 322 U.S. 143. 


On the record before us and in view of the consideration 
given to the evidence by the state courts and the conclu- 
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sion reached, THr CHieF Justice, Mr. Justice Reep and 
Mr. Justice Burton believe that the judgment should 
be affirmed. 


Mr. Justice Dovcuas, concurring. 


The following are the undisputed facts: 

Petitioner was taken into custody early in the after- 
noon on Wednesday, November 12, 1947. He was first 
detained on suspicion of having committed a criminal 
assault, and it was not until later in the day of his arrest 
that he was suspected of having committed the murder 
for which he was later tried and convicted. He was held 
without being arraigned, until the following Tuesday 
when he gave a confession that satisfied the police. At 
no time was he advised of his right to remain sileut, nor 
did he have the advice of family, friends or counsel during 
his confinement. He was not promptly arraigned as In- 
diana law requires. 

During this confinement, petitioner was held in the 
county jail. The first two days he was placed in solitary 
confinement in a cell known among the prisoners as “the 
hole.” There was no place on which to sit or sleep except 
the floor. Throughout this six-day confinement peti- 
tioner was subjected each day, except Sunday, to long 
periods of interrogation. He was moved to the State 
Police Headquarters for these questionings. The ques- 
tion period would usually begin about six o'clock in the 
evening, except for the first night when it began about 
eleven thirty. Each question period would extend to 
two or three o'clock the following morning. These inter- 
rogations were conducted by relays of small groups of 
officers. On several occasions petitioner was given lie- 
detector tests. Following the evening's interrogation, he 
wou!’ be returned to the county jail. Even then he 
was not always given respite until the next evening's 
ordeal commenced. He was subjected to intermittent 
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questioning during the day, and on three afternoons he 
was driven about the town for several hours by the police 
in an attempt to elicit further information and to recon- 
struct petitioner's activities the day of the crime. 

It was about two or three o'clock Tuesday morning 
after about seven hours’ interrogation that) petitioner 
gave the confession used against him over objection at 
his trial. This was after six days of confinement. 

It would be naive to think that this protective custody 
was less than the inquisition. The man was held until 
he broke. Then and only then was he arraigned and 
given the protection which the law provides all accused. 
Detention without arraignment is a time-honored method 
for keeping an accused under the exclusive control of 
the police. They can then operate at their leisure. The 
accused is wholly at their merey. He is without the 
aid of counsel or friends; and he is denied the proteetion 
of the magistrate. We should unequivocally condemn 
the procedure and stand ready to outlaw, as we did in 
Malinski v. New York, 324 U.S. 401, and Haley v. Ohio, 
332 U.S. 596, any confession obtained during the period 
of the unlawful detention. The procedure breeds coerced 
confessions. It is the root of the evil. It is the proce- 
dure ‘without which the inquisition could not flourish in 
the country. 


Mr. Justice JACKSON concurring in the result in No. 
610 and dissenting in Nos. 76 and 107." 


These three cases. from widely separated states, pre- 
sent essentially the same problem. Its recurrence sug- 
gests that it has roots in some condition fundamental and 
general to our criminal system. 






*(For other opimons in No. 76, Harris \o South Carolina. and No 
107, Turner \) Pennsulrvama, see post. pp. 6S, 62. | 
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In each case police were confronted with one or more 
brutal murders which the authorities were under the 
highest duty to solve. Each of these murders was un- 
witnessed, and the only positive knowledge on which a 
solution could be based was possessed by the killer. In 
each there was reasonable ground to suspect an individual 
blit not enough legal evidence to charge him with guilt. 
In each the police attempted to meet the situation by 
taking the suspect into custody and interrogating him. 
This extended over varying periods. In each, confes- 
sions were made and received in evidence at the trial. 
Checked with external evidence, they are inherently be- 
lievable, and were not shaken as to truth by anything 
that occurred at the trial. Each confessor was convicted 
by a jury and state courts affirmed. This Court sets all 
three convictions aside. 

The seriousness of the Court’s judgment is that no one 
suggests that any course held promise of solution of these 
murders other than to take the suspect into custody for 
questioning. The alternative was to close the books on 
the crime and forget it, with the suspect at large. This 
is @ grave choice for a society in which two-thirds of the 
murders already are closed out as insoluble. 

A concurring opinion, however, goes to the very limit 
and seems to declare for outlawing any confession, how- 
ever freely given, if obtained during a period of custody 
between arrest and arraignment—which, in practice, 
means all of them. 

Others would strike down these confessions because 
of conditions which they say make them “involuntary.” 
In this, on only a printed record, they pit their judgment 
against that of the trial judge and the jury. Both, with 
the great advantage of hearing and seeing the confessor 
and also the officers whose conduct and bearing toward 
him is in question, have found that the confessions were 
voluntary. In addition, the majority overrule in each 
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case one or more state appellate courts, which have the 
same limited opportunity to know the truth that we do. 

Amid much that is irrelevant or trivial, one serious situ- 
ation scems to me to stand out in these cases. The sus- 
pect neither had nor was advised of his right to get 
counsel. This presents a real dilemma in a free society. 
To subject one without counsel to questioning which may 
and is intended to convict him, is a real peril to individual 
freedom. To bring in a lawyer means a real peril to solu- 
tion of the crime. because, under our adversary system, 
he deems that his sole duty is to protect his client—guilty 
or innocent—and that in such a capacity he owes no duty 
whatever to help society solve its crime problem. Under 
this conception of criminal procedure, any lawyer worth 
his salt will tell the suspect in no uncertain terms to make 
no statement to police under any circumstances. 

If the State may arrest on suspicion and interrogate 
without counsel, there is no denying the fact that it 
largely negates the benefits of the constitutional guaranty 
of the right to assistance of counsel. Any lawyer who 
has ever been called into a case after his client has “told 
all” and turned any evidence he has over to the Govern- 
ment, knows how helpless he is to protect his client against 
the facts thus disclosed. 

I suppose the view one takes will turn on what one 
thinks should be the right of an accused person against 
the State. Is it his right to have the judgment on the 
facts? Or is it his right to have a judgment based on 
only such evidence as he cannot conceal from the authori- 
ties, who cannot compel him to testify in court and also 
cannot question him before? Our system comes close to 
the latter by any interpretation, for the defendant is 
shielded by such safeguards as no system of law except 
the Anglo-American concedes to him. 

Of course, no confession that has been obtained by any 
form of physical violence to the person is reliable and 
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hence no conviction should rest upon one obtained in 
that manner. Such treatment not only breaks the will to 
conceal or lie, but may even break the will to stand by 
the truth. Nor is it questioned that the same result can 
sometimes be achieved by threats, promises, or induce- 
ments, which torture the mind but put no sear on the 
body. If the opinion of Mr. Justice FRANKFURTER in 
the Watts case were based solely on the State's admissions 
as to the treatment of Watts, I should not disagree. But 
if ultimate quest in a criminal trial is the truth and if the 
circumstances indicate no violence or threats of it. should 
society be deprived of the suspect's help in solving a 
crime merely because he was confined and questioned 
when uncounseled? 

We must not overlook that, in these as in some previous 
cases, once a confession is obtained it supplies ways of 
verifying its trustworthiness. In these cases before us 
the verification is sufficient to leave me in no doubt that 
the admissions of guilt were genuine and truthful. Such 
corroboration consists in one case of finding a weapon 
where the accused has said he hid it, and in others 
that conditions which could only have been known to 
one who was implicated correspond with his story. It is 
possible. but it is rare, that a confession, if repudiated on 
the trial, standing alone®will convict unless there is 
external proof of its verity. 

In all such eases, along with other conditions criticized, 
the continuity and duration of the questioning is invoked 
and it is called an “inquiry,” “inquest” or “inquisition,” 
depending mainly on the emotional state of the writer. 
But as in some of the cases here, if interrogation is per- 
missible at all, there are sound reasons for prolonging 
it—which the opinions here ignore. The suspect at first 
perhaps makes an effort to exculpate himself by alibis or 
other statements. These are verified. found false, and 
he is then confronted with his falsehood. Sometimes 
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(though such cases do not reach us) verification proves 
them true or credible and the suspect is released. Some- 
times, as here, more than one crime is involved. The 
duration of an interrogation may well depend on the 
temperament, shrewdness and cunning of the accused and 
the competence of the examiner. But, assuming a right 
to examine at all, the right must include what is made 
reasonably necessary by the facts of the particular case. 

If the right of interrogation be admitted, then it seems 
to me that we must leave it to trial judges and juries 
and state appellate courts to decide individual cases, 
unless they show some want of proper standards of deci- 
sion. I find nothing to indicate that any of the courts 
below in these cases did not have a correct understanding 
of the Fourteenth Amendment, unless this Court thinks 
it means absolute prohibition of interrogation while in 
custody before arraignment. 

I suppose no one would doubt that our Constitution 
and Bill of Rights. grounded in revolt against the arbi- 
trary measures of George III and in the philosophy of 
the French Revolution, represent the maximum restric- 
tions upon the power of organized society over the indi- 
vidual that are compatible with the maintenance of 
organized society itself. They were so intended and 
should be so interpreted. It cannot be denied that, even 
if construed as these provisions traditionally have been, 
they contain an aggregate of restrictions which seriously 
limit the power of society to solve such crimes as confront 
us in these cases. Those restrictions we should not for 
that reason cast aside, but that is good reason for indulging 
in no unnecessary expansion of then. 

I doubt very much if they require us to hold that the 
State may not take into custody and question one sus- 
pected reasonably of an unwitnessed murder. If it does, 
the people of this country must discipline themselves to 
seelig their police stand by helplessly while those sus- 
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pected of murder prow] about unmolested. Is it a neces- 
sary price to pay for the fairness which we know as “due 
process of law’? And if not a necessary one, should it 
be demanded by this Court? I do not know the ultimate 
answer to these questions; but, for the present, I should 
not increase the handicap on society. 
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ExuHiBiTt 27 


(The Stanford Law Review, owner of the copyright, has courteously 
granted permission to the Senate Constitutional Rights Subcommittee to 
reprint the following material, from vol. 5, Stanford Law Review, April 
1953, pp. 459-479, as part of these hearings.) 


The Privilege Against Self Incrimination: 
Does It Exist in the Police Station? 


Two doctrines—one a rule of evidence, the other a rule of 
constitutional law—may operate to exclude evidence obtained by 
the police in the informal setting of the police station. The rule 
of evidence is the confessions doctrine, which keeps out confessions 
which are not voluntary." The rule of constitutional law is the 
notion of due process, which ordinarily preserves those things 
essential to a “scheme of ordered liberty.”* Each, in its own way, 
may help to discourage the “third degree.” What of the privilege 
against self incrimination? Does this rule of constitutional law 
give the accused any protection in the police station? 

Assume that the privilege against self incrimination does exist 
in this informal environment. The confessions-doctrine would be 
raised to the stature of a constitutional rule. Moreover, it would 
no longer be necessary to draw a fine line between a confession 
and a mere admission. The constitutional privilege would oper- 
ate to exclude either where coercion was involved. 

The distinction between a confession and an admission would 
be important, however, in at least two instances. First, where prom- 
ises or inducements short of coercion evoke an incriminating 
statement, the privilege against self incrimination would probably 
be held to be waived. Since the privilege does not operate to keep 
out the evidence, it becomes important to differentiate an admis- 
sion from a confession; for if the statement is a confession, it is 
involuntary and inadmissible.* Second, the privilege would not 
operate where one unconnected with the government forces a 
person to make an involuntary statement.* Again the distinction 
between confessions and admissions is vital, for if the statement 
amounts to a confession the evidence may be excluded.* 

Extending the privilege against self incrimination to an in- 
formal setting would affect another evidentiary rule—the doctrine 
of implied admissions.’ It is doubtful that the silence of an ac- 





1. 3 Wicmore, Evivence §§ 815, 822 (3d ed. 1940). 

2. U.S. Consr. AMEnps. V, XIV. 

3. 3 Wicmore, Eviwence §§ 834-36 (3d ed. 1940). 

4. 8 id. at 325. And see Barron v. Baltimore, 7 Pet. 243, 247 (U.S. 1833); Rort- 
ER, ConstiTuTionaL Law 724 (1939). 

. 3 Wicmore, Evivence §§ 827-30 (3d ed. 1940). 

2 id. § 292; 4 sd. §§ 1052, 1071. 
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cused in the face of interrogation could be put into evidence to 
show an admission. 

Finally, the presence of the privilege in the police station would 
give a suspect a broader base for raising constitutional objections 
to the introduction of his statements in evidence. If a statement 
was offered under circumstances which violated due process no- 
tions, the same coercion would enable the prisoner to claim that his 
privilege against self incrimination had been violated. 

Here we shall attempt to discover whether or not the privilege 
does exist in an informal setting under present case law, with 
particular emphasis on California and federal law. The merits of 
the issue will also be explored. 


I. Serrinc oF Pros_em 


The privilege against self incrimination is ordinarily employed 
in some type of formal proceedings.’ It usually comes into opera- 
tion when a witness refuses to answer a question or when a criminal 
defendant refuses to take the stand. Contrast the use of the 
privilege in the informal setting of the police station. It is not 
needed to shield a reluctant suspect from the questioning of of- 


ficers. The accused may simply remain silent in the face of in- 
terrogation. There is no legal sanction compelling him to talk 
comparable to the sanction of contempt which exists in the court- 
room setting. How, then, does the privilege become important? 
It may be vital in connection with statements the accused makes 
while under arrest. The privilege may prevent the use: of these 
statements in evidence, where no other rule of evidence or of consti- 
tutional law would keep them out. 

Often the confessions doctrine or the requirements of pro- 
cedural due process will make it unnecessary to formulate the pre- 
cise scope of the privilege against self incrimination. If a con- 
fession is involuntary, it will not be received in evidence because 
the exception to the hearsay rule admits only voluntary confes- 
sions." At some point, the procedural due process requirements 
of the Fifth and Fourteenth Amendments operate to exclude 
coerced confessions or admissions.’ In these instances the courts 

7. See 8 Wicmons, Evipence § 2252 (3d ed. 1940). 

8. See 3 id. $$ 815, 822. 


9. For examples of conduct considered to be in violation of the procedural due process 
fequirements of the Fourteenth Amendment, see Harris v. South Carolina, 338 U.S. 68 
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are able to avoid discussion of the privilege, for it is unnecessary 
to reach the question. 

But in other situations the precise scope of the privilege can 
be vital. Many courts draw a fine distinction between a confes- 
sion and an admission.** While definitions of a confession vary, 
some would limit its meaning to an acknowledgment of guilt 
of some essential element of the crime; an admission is the dis- 
closure of other incriminating facts from which guilt may be 
inferred.”* This distinction is important because many courts say 
that the requirement of a preliminary showing of voluntariness 
applies only to confessions.** There is no need for a preliminary 
showing that an admission is voluntary. 

Suppose a situation in which a prisoner is given the “third 
degree.” After a period of protracted questioning, he admits an 
incriminating fact which would not constitute a technical con- 
fession; it is a mere admission. The questioning is of such a nature 
that it does not “shock the conscience” so as to violate notions of 
procedural due process. If the privilege against self incrimination 
is available, the evidence may nevertheless be excluded at a sub- 
sequent trial. 

In another common fact situation, the arrested suspect is asked 
a series of accusatory questions and either refuses to answer or 
gives an evasive response. The state wants to introduce evidence 
of the conduct of the accused for the purpose of imputing an ad- 
mission. This type of evidence—an “implied admission”—is rec- 


(1949); Turner v. Pennsylvania, 338 U.S. 62 (1949); Watts v. Indiana, 338 U.S. 49 
(1949); Haley v. Ohio, 332 U.S. 596 (1948); Malinski v. New York, 324 U.S. 401 (1945); 
Ashcraft v. Tennessee, 322 U.S. 143 (1944); Ward v. Texas, 316 U.S. 547 (1942); 
Vernon v. Alabama, 313 U.S. 547 (1941); Lomax v. Texas, 313 U.S. 544 (1941); White 
v. Texas, 310 U.S. 530 (1940); Canty v. Alabama, 309 U.S. 629 (1940); Chambers v. 
Florida, 309 U.S. 227 (1940); Brown v. Mississippi, 297 U.S. 278 (1936); cf. Rochin v. 
California, 342 U.S. 165 (1952). For conduct which the Court felt did not violate the 
Fourteenth Amendment, see Stroble v. California, 343 U.S. 181 (1952); Lyons v. Okla- 
homa, 322 U.S. 596 (1944); Lisenba v. California, 314 U.S. 219 (1941). Similar tests 
would apply in cases where the Fifth Amendment was applicable. 

10. 4 Wicmonre, Evipence § 1050 (3d ed. 1940). 

11. See, ¢.g., Commonwealth v. Haywood, 247 Mass. 16, 18, 141 N.E. 571, 572 
(1923) (“a direct acknowledgment of guilt”); cf. Wilson v. State, 84 Ala. 426, 427, 4 So. 
383 (1887) (“narratives of the facts . . . which tend to implicate the defendant in the 
crime”). [Emphasis added.] 

12. 3 Wicmorz, Evipence § 821 (3d ed. 1940). 

13. 4 id. §$§ 1048, 1050. 

14. Whitehead v. State, 16 Ala. App. 427, 428, 78 So. 467, 468 (1918); State v. 
Romo, 66 Ariz. 174, 186, 185 P.2d 757, 765 (1947); State v. Garney, 45 Idaho 768, 
773, 265 Pac. 668, 670 (1928); State v. Masato Karumai, 101 Utah 592, 602, 126 P.2d 
1047, 1052 (1942); 3 Wicsore, Evimence §§ 821, 860 (3d ed. 1940). 
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ognized under the admissions exception to the hearsay rule.’ Not 
all courts admit such evidence: The mere fact of arrest is said 
to negative the duty to respond, so that it becomes illogical to 
infer an admission.** Other courts say that arrest is merely one 
circumstance to be considered in determining if the prisoner’s 
conduct shows acquiescence in the truth of the statement.’ But 
what of the privilege against self incrimination? If it exists in this 
informal environment, would it not, if invoked, compel all courts 
to exclude such evidence entirely apart from the logic of inferring 
an admission ? 

If the privilege is found to extend to the police station, and 
some courts have said that it does,'* the further inquiry is obvious: 
when is the privilege waived? It seems clear that there should 
be no waiver if the prisoner is forced by physical or mental co- 
ercion to make incriminating disclosures. But what of slight 
coercion, physical or mental? What of mere promises or other 
inducements, conduct which would normally render a confession 
involuntary? Is it material. that the accused has not been warned 
that “anything you say may be used against you”? The precise 
factual predicate for a waiver is less obvious in these situations. 

Even assuming that the privilege against self incrimination 
exists and has not been waived, there is an additional issue. Nor- 
mally the fact that evidence is obtained illegally does not make it 
less probative, and many courts admit such evidence.” The Weeks 
doctrine,” which excludes evidence obtained by unreasonable 
search and seizure in violation of the Fourth Amendment, is not 
generally accepted by state courts.” Assume that the accused is 
forced to make an incriminating admission in violation of his con- 

15. See 2 Wicmorz, Eviwence § 292 (3d ed. 1940); 4 id., §§ 1052, 1071. 

16. Yep v. United States, 83 F.2d 41 (10th Cir. 1936); State v. Battles, 357 Mo. 1223, 
212 S.W.2d 753 (1948); People v. Rutigliano, 261 N.Y. 103, 184 N.E. 689 (1933); 


re v. State, 147 Tex. Cr. 564, 183 S.W.2d 166 (1944); 4 Wicmore, Eviwence § 1072 
(3d ed. 1940). 

17. Muse v. State, 29 Ala. App. 271, 196 So. 148 (1940); People v. Simmons, 28 
Cal.2d 699, 172 P.2d 18 (1946); Emmett v. State, 195 Ga. 517, 25 SE.2d 9 (1943); 
State v. Sorge, 125 N.J.L. 445, 15 A.2d 776 (Ct. Err. & App. 1940); 4 Wicmoaz, Evipence 
§ 1072 (3d ed. 1940). 

18. See discussion pp. 464-67 infra. 

19. People v. One 041 Mercury Sedan, 74 Cal. App.2d 199, 168 P.2d 443 (Ist Dist. 
1946); State ex rel. Kuble v. Bisignano, 238 Iowa 1060, 28 N.W.2d 504 (1947); State v. 
Addy, 210 S.C. 353, 42 S.E.2d 585 (1947). 8 Wicmone, Evipence § 2183 (3d ed. 1940); 
Note, 19 Ix. L. Rev. 303, 307 (1925). 

20. Weeks v. United States, 232 U.S. 383 (1914). See Fraenkel, Concerning Searches 
and Seizures, 34 Hanv. L. Rev. 361, 372 (1921). 

21. See People v. Defore, 242 N.Y. 13, 21, 150 NE. 585, 587 (1926); 8 Wicaaoaz, 
Eviwence § 2183 83 (3d ed. 1940). 
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stitutional privilege. Would the many state courts which have 
rejected Weeks allow the admission to go into evidence despite 
violation of the accused’s privilege? 

In almost every jurisdiction the privilege against self incrimi- 
nation is on a constitutional plane.* Conceivably, individual states 
may differ as to the scope of the privilege. In some, the privilege 
may be restricted to formal legislative, executive, or judicial pro- 
ceedings; in others, the privilege may extend to any governmental 
inquiry. The states have a free hand in determining the content 
of the privilege. It is well settled that the Fifth Amendment ap- 
plies only to the Federal Government.” It is equally established 
that the Fourteenth Amendment, which does apply to the states, 
does not incorporate the self-incrimination provision of the Fifth 
Amendment.” 


Il. THe AuTHorITIEs 


While some courts have squarely come to grips with the scope 
of the privilege against self incrimination, most of the cases whose 
facts raise the inquiry are decided upon other grounds. The evi- 
dence is excluded for other reasons, making it unnecessary to 
consider the privilege, or the court simply assumes that the priv- 
ilege is inapplicable and admits the evidence. It is therefore 
necessary to look at the results reached in the cases in order to 
appraise the vitality of the privilege in an informal setting. 

The leading case is Bram v. United States," decided by the 
Supreme Court of the United States in 1897. The accused was 
questioned by a detective in the detective’s office, where he was 
accused of homicide. He made an admission under circumstances 
that were found to be involuntary. The Court said: 


In criminal trials, in the courts of the United States, wherever a 
question arises whether a confession is incompetent because not voluntary, 
the issue is controlled by that portion of the Fifth Amendment to the 


22. See 8 Wicmore, Eviwence § 2252 (3d ed. 1940). 

23. Barron v. Baltimore, 7 Pet. 243 (U.S. 1833); United States v. Lanza, 260 U.S. 
377, 382 (1922). See Fairman and Morrison, Does the Fourteenth Amendment In- 
corporate the Bill of Rights? 2 Stan. L. Rev. 5, 140 (1949). 

24. The self-incrimination privilege contained in the Fifth Amendment does not 
apply to the states cither on the theory that the Fourteenth Amendment incorporates it 
or because the privilege is an essential requirement under procedural due process. A 
v. California, 332 U.S. 46 (1947); Twining v. New Jersey, 211 Us. 78 (1908); see 
Palko v. Connecticut, 302 U.S. 319, 323 (1937). For a general discussion of the ear 
see Fairman and Morrison, supra note 23. 

25. 168 U.S. 532 (1897). 
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Constitution of the United States, commanding that no person “shall 
be compelled in any criminal case to be a witness against himself.”** 








Any intimation in Bram that the privilege applies to conduct of 
nongovernmental persons is undoubtedly unsound.” Yet the case is 
factually in point. The Court traced the development of the 
privilege at length, stressing the close relationship between the 
confessions doctrine as a rule of evidence and the constitutional 
privilege against self incrimination.” Bram has been vigorously 
attacked by Wigmore,” but was recently cited with approval by a 
federal court.” Its precise status will be examjned in more detail 
when the cases under the Fifth Amendment are examined at length, 
later in this Note. 

The California Supreme Court has expressly recognized that 
the privilege against self incrimination extends beyond formal 
governmental proceedings. In People v. Simmons," an accusatory 
statement made by a companion of the accused was read to the 
prisoner, who refused to admit or deny the charges. The trial 
court admitted evidence of the conduct of the prisoner with ref- 
erence to the accusations. The court said concerning this implied 
admission : 


Obviously, when a defendant repeatedly asserts, as did the defendant 
here, “I have told you all I am going to tell you,” and is repeatedly 
pressed by police officials into further conversation, his response is not 
a free and spontaneous one. It is made under mental, if not physical 
coercion, exercised by the police officials, and this despite the fact the 
defendant’s replies clearly indicate a desire to take advantage of the 
rule against self incrimination.** 








But not all courts have taken this position. The highest court 
of Virginia has squarely held that the constitutional privilege does 
not apply to the situation where the accused remains silent in the 
face of accusations.” The court referred to the many cases which 













26. Id at 542. 

27. See note 4 supra. 

28. Bram v. United States, 168 U.S. 532, 542-61 (1897). 

(3d Saeas 3 Wicmore, Evwence § 821 n.2, § 823 n.5, § 832 n.1, § 865 n.12, § 898 n.1 i 

1940). 

30. Bullock v. United States, 122 F.2d 213, 215 (D.C. Cir. 1941). But see Wood v. 

United States, 128 F.2d 265, 268 (D.C. Cir. 1942 ). 
31. 28 Cal.2d 699, 172 P.2d 18 (1946). 
32. Id. at 716, 172 P.2d at 27. The error was held not to be reversible since it was 

Not prejudicial as required by Article VI, Section 4%, of the California Constitution. 

33. Owens v. Commonwealth, 186 Va. 689, 43 S.E.2d 895 (1947). 
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have recognized implied admissions in such a factual setting and 
reviewed the authorities extensively. It concluded: 


In showing that an accused remained silent in the face of an accusa- 
tion, he is not thereby compelled “to give evidence against himself” 
within the meaning of section 8 of our Constitution. The accused is 
not testifying, nor is he compelled thereby to take the stand to refute 
the accusation. The Commonwealth’s witness merely details the behavior 
or conduct of the accused under the circumstances.** 


And other courts have delivered strong opinions on the scope of 
the privilege.** 

A few courts, then, have expressed themselves in direct terms 
on the scope of the privilege, but most of the cases contain no dis- 
cussion of the privilege and are useful only for analyzing the 
results reached. There have been many cases in which implied 
admissions have been admitted into evidence.” The silence of the 
accused is said to be an admission of the charges. The privilege 
against self incrimination is never mentioned. But if the courts 
were not directed to this issue, it is not surprising that the judges 
decided the cases as though only a rule of evidence were involved. 
Yet the constitutional privilege could have been decisive. Either- 
these cases are authority that the privilege against self incrimina 
tion does not extend to the informal governmental proceedings 
or they hold that the privilege is waived if it is not affirmatively 
claimed by the one being questioned. 

To prove that the scope of the privilege against self incrimina- 
tion is necessarily involved in the implied-admission cases, assume 


34. Id. at 699, 43 S.E.2d at 899. 

35. Id. at 702, 43 S.E.2d at 900. 

36. Wood v. United States, 128 F.2d 265, 268 (D.C. Cir. 1942) (“the privilege 
protects against the force of the court itself”). The language in the following cases is similar: 
United States v. Goodner, 35 F. Supp. 286, 290 (D. Colo. 1940); People v. Fox, 319 Ill. 
606, 619, 150 N.E. 347, 349 (1925); People v. Owen, 154 Mich. 571, 575, 118 N.W. 590, 
592 (1908); State v. Barela, 23 N.M. 395, 402, 168 Pac. 545, 547 (1917); People v. 
Defare, 242 N.Y. 13, 25, 150 N.E. 585, 589 (1926); Ricketts v. State, 23 Okla. Cr. 267, 
771, 215 Pac. 212, 213 (1923); Commonwealth v. Bryant, 367 Pa. 135, 146, 79 A.2d 193, 
198 (1951). But see People v. McCormick, 102 Cal. App.2d 954, 957, 228 P.2d 349, 
350, 351 (Super. Ct. App. Dep't 1951) (“The words [of the privilege] mean that no 
person shall be compelled to make any statement . . . anywhere or at anytime, which may 
be of use against him in any criminal prosecution . . .”). The language in the following 
cases is similar: State v. Calloway, 196 La. 496, 505, 199 So. 403, 406 (1940); Wheat v. 
State, 201 Miss. 890, 896, 30 So.2d 84, 85 (1947); State v. Hutsel, 357 Mo. 386, 392, 208 
S.W.2d 227, 231 (1948); Commonwealth v. Musto, 348 Pa. 300, 306, 35 A.2d 307, 311 
(1944); Beachem v. State, 144 Tex. Cr. 272, 277, 162 S.W.2d 706, 708 (1942). 

37. E.g., Rocchia v. United States, 78 F.2d 966 (9th Cir. 1935); Munson v. State, 250 
Ala. 94, 33 So.2d 463 (1948); People v. Matthew, 194 Cal. 273, 228 Pac. 424 (1924); 
State v. Brown, 209 Minn. 478, 296 N.W. 582 (1941). See also cases collected in 4 
Wicmoreg, Evivence § 1072 (3d ed. 1940) 
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that the privilege extends to the police station, and assume that 
the prisoner intends to exercise his privilege by remaining silent. 
Allowing the accused’s silence to be shown as an admission of 
guilt in effect authorizes the trier of fact to infer guilt from the 
assertion of the privilege. Such an inference in the courtroom 
would probably violate the defendant’s constitutional rights,”* 
unless, of course, the particular constitution specifically authorizes 
such an inference.” Thus a decision which holds that the silence 
of the accused may be shown as an implied admission has indirectly 
ruled that the privilege does not extend to the informal setting. 

Another group of cases is indirect authority on the scope of the 
privilege. These cases involve involuntary admissions, as dis- 
tinguished from involuntary confessions. Many courts have said 
that it is not necessary to make a preliminary showing that the 
statement is voluntary in the case of mere admissions.’ The 
involuntary nature of an admission merely goes to its weight as 
evidence and not to its admissibility. Yet all these courts which 
allow the admission to go into evidence should be concerned 
with the applicability of the privilege against self incrimination. 
For if the privilege exists in the police station, the trial judge should 
exclude coerced admissions entirely apart from any rule of evidence. 
The prisoner could hardly have been said to have waived the 
privilege in this situation. Here, then, is another body of judicial 
authority which has, from the results reached, limited the scope 
of the privilege. 

In other instances it has been assumed without discussion that 
the self incrimination privilege does apply to the period of pre- 
trial custody. These cases involve proof concerning physical ap- 
pearance or bodily fluids. Such tests are normally taken while the 
accused is held in custody. Most courts confine the privilege to 
testimonial compulsion, so that they need not consider the applica- 
bility of the privilege to the police station in a case dealing with 
the forced extraction of bodily fluids.“ Yet, implicit in the 
opinions is the inference that if the type of evidence were the kind 
normally covered by the privilege (j.¢., testimony), the privilege 
would apply. A few courts have unqualifiedly held that the 

38. See the concurring opinion of Justice Frankfurter in Adamson v. California, 
332 U.S. 46, 59, 61 (1947). See also 8 Wicmons, Eviwence § 2272 (3d ed. 1940). 


. The California Constitution allows such an inference. Car. Const. Art. I, § 13. 
40. See note 14 sx 


pra. 
41. 8 Wicaaons, Evipance § 2265 (3d ed. 1940). 








638 CONFESSIONS AND POLICE DETENTION 





privilege is applicable to nontestimonial evidence.“ Here is a 
clear if unconscious recognition that the privilege is not limited 
to formal proceedings. Such courts would logically be forced to 
recognize that the privilege applies to oral and written communica- 
tions in the police station, since this was the traditional scope of 
the privilege. 

Professor Wigmore strongly favored confining the privilege to 
proceedings in which testimony is to be taken.** He condemned 
those who confuse the rule of evidence excluding involuntary 
confessions with the constitutional privilege.“ He did not believe 
that the privilege against self incrimination should extend to the 
police station. The Model Code of Evidence takes a different view; 
the privilege is made applicable to all inquiries by representatives 
of the government.“ 

What is the state of the authorities on the question of waiver 
of the constitutional privilege? In a courtroom setting, there is 
a difference of opinion; most courts, however, find a waiver even 
though the trial judge has not informed the witness of his con- 
stitutional rights.’ There is sometimes a different rule for grand- 
jury and other preliminary hearings, possibly on the theory that 
such a proceeding is more likely to degenerate into the type of 
inquisition the privilege was intended to prevent.** Perhaps those 
courts which require a warning of the right to remain silent would 
employ a similar rule should the privilege be found to extend to 
the police station. The privilege would not be waived unless the 
accused were informed of his right to remain silent. 


42. Anthony v. State, 30 Ala. App. 425, 7 So.2d 513 (1942); State v. Height, 117 
Iowa 650, 91 N.W. 935 (1902); People v. McCoy, 45 How. Pr. 216 (N.Y. 1873). See 
also City of Columbus v. Thompson, 55 Ohio Law Abs. 302, 89 N.E.2d 604, 605 (1949). 

43. 8 Wicmore, Evipence § 2263 (3d ed. 1940). 

44. 8 id. § 2252. 

45. 31d. § 823; 8 id. § 2266. 

46. Mover Cope or Evipence, Rule 203 (1942). To emphasize that the privilege 
would apply in the setting of the police station, the Model Code gives an illustration: 
“While investigating a homicide of A, who was found dead in a small room, the police 
ask W whether he was present at the time of the killing. W is entitled to refuse to answer 
on the ground of self incrimination.” Id. at 134. Morgan and Maguire in their casebook 
urge extension of the privilege to the police station. Morcan & Macuire, Cases & Ma- 
TERIALS ON EvipENCE 425-27 (3d ed. 1951). 

47. See cases collected in 8 Wicmore, Evipence § 2269 (3d ed. 1940). 

48. People v. O'Bryan, 165 Cal. 55, 130 Pac. 1042 (1913); State v. Clifford, 86 Iowa 
550, 53 N.W. 299 (1892); cf. Maki v. State, 18 Wyo. 481, 112 Pac. 334 (1911). See also 
Rogers v. United States, 340 U.S. 367, 374, 377 (1951). Contra: Powers v. United States, 
223 US. 303 (1912); Wilson v. United States, 162 U.S. 613 (1896); Thompson v. 
United States, 10 F.2d 781 (7th Cir. 1926). But see Pulford v. United States, 155 F.2d 
944 (6th Cir. 1946). 
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Since there are so few cases that discuss the privilege itself in a 
pre-trial setting, it is not surprising that no case has been found 
which directly discusses waiver in the police station. As indicated, 
many of the courts which admit involuntary admissions into evi- 
dence may do so on the theory that no privilege exists or for the 
reason that any privilege has been waived. For obvious reasons, 
such decisions do not enable one to determine the rules of waiver. 
Only those courts which have recognized that the privilege exists 
in a pre-trial milieu can make a helpful contribution. The Bram 
case itself indicates that a strict rule of waiver is to be followed.” 
The Court pointed out that there had been an itnplied promise 
of benefit to the accused. Although the majority held the admis- 
sion to be involuntary, there was little evidence of coercion, 
either physical or mental.”’ Yet in such a situation the Court held 
that the privilege required exclusion of the evidence, thus im- 
plicitly holding no waiver. 

Is there any requirement that the prisoner be warned of his 
constitutional privilege? If he is not so warned, and his statement 
is otherwise voluntary, can he still claim that he has not waived 
his privilege to remain silent? Apparently he cannot. Courts 
which have faced this problem have admitted the statement, 
where it was otherwise voluntary;” yet the courts do not indicate 
an awareness of the privilege. The language of Judge Learned 
Hand in a recent federal case is typical: “However commendable 
it may be . . . so to caution an accused, in the end the question is 
always whether the answer was ‘voluntary.’ ”** 

Why, then, is it almost standard police practice to warn the 
prisoner that anything he may say may be used against him?” 


49. Bram v. United States, 168 U.S. 532 (1897). 

50. The dissent found the admission to be voluntary. Bram v. United States, 168 
U.S. 532, 569 (1897). 

51. United States v. Heitner, 149 F.2d 105 (2d Cir. 1945); Morton v. United States, 
147 F.2d 28 (D.C. Cir. 1945); People v. Kelly, 203 Cal. 128, 263 Pac. 226 (1928); 
People v. Bundy, 168 Cal. 777, 145 Pac. 537 (1914); People v. Greene, 80 Cal. App.2d 
745, 182 P.2d 576 (4th Dist. 1947); People v. Chan Chaun, 41 Cal. App.2d 586, 107 P.2d 
455 (ist Dist. 1940); see Himmelfarb v. United States, 175 F.2d 924, 938 (9th Cir.), 
cert. denied, 338 U.S. 860 (1949). The Federal Rules of Criminal Procedure require a 
warning. See Fep. R. Crim. P. 5(b). 

52. United States v. Heitner, 149 F.2d 105, 107 (2d Cir. 1945). Professor Wigmore 
— not = the question of waiver of the privilege in the police station, since he does 

not recognize the privilege at all in such a setting. 8 Wicmore, Evipence § 2252 (3d ed. 
1940). The Model Code of Evidence appears to require knowledge in the case of waiver. 
Move Cove or Eviwencz, Rule 204 (1942). 

53. The Stanford Law Review sent ninety letters to law-enforcement officials through- 
out the United States. In November and December of 1952 answers to approximately 
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Statements of law-enforcement authorities indicate that most of 
those who inform the prisoner of his right to remain silent do so 
to insure that the admission or confession will be found to be 
voluntary at the trial.** Very few of these officials believe that such 
warning is a constitutional requirement; practical reasons of fair- 
ness and the desire to make the statement appear voluntary to the 
trier of fact motivate the practice. In some instances a state statute 
requires such notification as a preliminary to the admission into 
evidence of any statement made in the police station.” 


III. Prrvicece Acarnst Se_F INcCRIMINATION UNpeER FIFTH 
AMENDMENT OF FEDERAL CONSTITUTION 


Since the scope of the privilege against self incrimination can 
vary in each jurisdiction with the particular constitutional pro- 
vision,” collections of cases and generalizations about when the 
privilege is or is not important are likely to be misleading. Only 
by examining the content of a particular constitutional provision 
and by discovering the situations in that jurisdiction where the 
scope of the privilege is important can one really appreciate the 
significance of the inquiry posed. Here we will examine the 
privilege as set out in the Fifth Amendment to the Federal Con- 
stitution.” 

Other rules of exclusion in the federal courts generally make 
it unnecessary to consider the scope of the privilege against self 
incrimination in a pre-trial environment. Contrary to the position 
of many courts, the rule of evidence which disallows involuntary 
confessions also excludes involuntary admissions in the federal 
setting.”* In addition, the McNabb doctrine, which operates to 


one-third of them were received. Statements indicated that most did inform the accused 
of his “rights.” 

54. Letters on file with the Stanford Law Review. 

55. E.g., Tex. Cope Crim. Proc. art. 727 (Vernon, 1948). In substance it provides 
that a confession of an accused shall not be used against him if obtained while he is in 
jail or in custody, unless it is in writing and after a proper warning. The statute has been 
held not to be confined to strictly technical confessions. Beachem v. State, 144 Tex. Cr. 272, 
279, 162 S.W.2d 706, 711 (1942). To the extent that other jurisdictions have similar 
statutes it often becomes unnecessary to determine whether the privilege exists in the 
police station. See also Fep. R. Crim. P. 5(b). 

56. See discussion p. 463 supra. 

57. “[N]or shall [any person] be compelled in any criminal case to be a witness 
against himself. . . ." U.S. Const. AMEND. V. 

58. Wan v. United States, 266 U.S. 1 (1924): Bram v. United States, 168 U.S. 532 
(1897); see Wilson v. United States, 162 U.S. 613, 621 (1896); Smith v. United States, 
187 F.2d 192, 194 (D.C. Cir. 1950); Himmelfarb v. United States, 175 F.2d 924, 938 
(9th Cir.), cert. denied, 338 U.S. 860 (1949); Sykes v. United States, 143 F.2d 
140 (D.C. Cir. 1944); Gullota v. United States, 113 F.2d 683, 686 (8th Cir. 1940); 
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exclude statements made to officers when the accused is not 
promptly taken before a magistrate, keeps out evidence.” These 
rigorous rules probably explain why no federal case was found 
rejecting a confession or an admission made in the police station 
on the basis of procedural due process under the Fifth Amend- 
ment.” Clearly in such a setting it becomes unnecessary to dis- 
cuss the privilege against self incrimination. 

But the federal courts appear to be divided on whether or not 
the silence of a person in custody may be shown in evidence as an 
implied admission. There is respectable authority both ways.” 
Here, then, the privilege is important. Those courts which admit 
such conduct as evidence of an admission must squarely face a 
constitutional inquiry: the possibie application of the privilege 
against self incrimination to a police-station environment. Hence 
it is important to determine the scope of the privilege as set out in 
the Fifth Amendment, for it can be conclusive in the federal courts 
in an implied-admission setting. 

As noted earlier, the Supreme Court of the United States held 
in the Bram case in 1897 that the privilege extended to the police 
station,” and an earlier Supreme Court decision contained lan- 
guage to the same effect. No Supreme Court case has discredited 
the Bram holding. At the same time, the Court has not cited the 
case with approval. The question has not been drawn in issue, 
and therefore it has been unnecessary to reappraise Bram. Justice 
Reed, in a dissenting opinion in McNabb v. United States, said 
the privilege against self incrimination would be violated if in- 


Hauger v. United States, 173 Fed. 54, 58 (4th Cir. 1909). But see Morton v. United 
States, 147 F.2d 28, 31 (D.C. Cir. 1945); Ercoli v. United States, 131 F.2d 354, 356 
(D.C. Cir. 1942). 

59. A confession is inadmissible if it was made during an illegal detention, and if 
the confession was caused by a failure to promptly bring the prisoner before a committing 

McNabb v. United States, 318 U.S. 332 (1943). United States v. Mitchell, 

322 U.S. 65 (1944), held the McNabb rule inapplicable when the confession was made 
before any illegal detention had occurred. Upshaw v. United States, 335 U.S. 410 (1948) 
leaves the exact status of the doctrine in doubt. 

60. For cases which have been reversed on procedural due process grounds under the 
Fourteenth Amendment, see note 9 supra. 

61. The evidence was excluded: in the following cases: United States v. Lo Biondo, 
135 F.2d 130 (2d Cir. 1943); Yep v. United States, 83 F.2d 41 (10th Cir. 1936); 
McCarthy v. United States, 25 F.2d 298 (6th Cir. 1928). The evidence was admitted 
in the following cases: Sparf v. United States, 156 U.S. 51 (1895); Rocchia v. United 
States, 78 F.2d 966 (9th Cir. 1935); Dickerson v. United States, 65 F.2d 824 (D.C. 
Cir, 1933). Cf. United States v. Peckham, 105 F. Supp. 775 (D.D.C. 1952). 

62. See discussion p. 463 supra. 


63. Brown v. Walker, 161 U.S. 591, 596 (1896). 
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voluntary confessions were allowed into evidence.** And the con- 
curring opinions of Justices Black and Douglas in Rochin », 
California indicated that the privilege extends to the police sta- 
tion.” But these expressions are the sum of the Court’s contribu- 
tion. 

Recent dicta of a court of appeals are in conflict.°° Those cases 
which have allowed implied admissions by silence implicitly rule 
against the privilege.” Thus the vitality of the privilege in the 
police station is an open question in the federal courts today. The 
question is of limited practical importance, since it will be decisive 
only in the case of implied admissions. 


IV. Parvicece Acainst SELF INcRIMINATION UNpeER ArrIcLe I, 
SECTION 13, OF THE CALIFORNIA CONSTITUTION 


California’s exclusionary rules of evidence are less confining 
than those of the federal courts. To this extent, the inquiry of 
whether the self-incrimination privilege extends to the police 
station becomes more important. 

The California cases have drawn a sharp distinction between 
admissions and confessions. There is much language to the effect 
that a preliminary showing of voluntariness applies only to con- 
fessions.* In most of these cases it is difficult to determine whether 
or not the statement was in fact voluntary. But there are also many 
cases in which involuntary admissions have been admitted.” In 


64. 318 U.S. 332, 347 (1942). Some language of Justice Reed in his dissenting 
opinion in Upshaw v. United States, 335 U.S. 410, 414, 429 C1948) is difficult to reconcile 
with his earlier statement. 

65. Rochin v. California, 342 U.S. 165, 174, 177 (1952). 

66. For a statement that the privilege against self incrimination does exist in the 
police station, see Bullock v. United States, 122 F.2d 213, 215 (D.C. Cir. 1941). But see 
Wood v. United States, 128 F.2d 265, 270 (D.C. Cir. 1942). 

67. See cases cited note 37 sx 


K we 
68. See People v. Eggers, 30 Cal.2d 676, 689, 185 P.2d 1, 8-9 (1947); People v. 
Fowler, 178 Cal. 657, 664, 174 Pac. 892, 894 (1918); People v. Knowlton, 122 Cal. 357, 
Pec ae 141 (1898); People v. Hickman, 113 Cal. 80, 86, 45 Pac. 175, 176 (1896); 
LeRoy, 65 Cal. 613, 614, 4 Pac Pac. 649, 650 (1884); People v. Ramsey, 83 Cal. 
Appa jor 721 721, 189 P.2d 802, 810 (2d Dist. 1948); People v. Trawick, 78 Cal. App.2d 
608, 178 P.2d 45, 48 (3d Dist. 1947); People v. Peete, 54 Cal. App. 333, 354, 202 Pac. 
51, 61 (2d Dist. 1921). But cf. People v. Nagle, 25 Cal.2d 216, 223, 153 P.2d 344, 347 


(1944). 
69. People v. Adams, 198 Cal. 454, 245 Pac. 821 (1926); People v. Wilkins, 158 Cal. 
530, 111 Pac. 6 (1910); People v. Weber, 149 Cal. 325, 86 Pac. 671 ); 
vy. Ammerman, 118 Cal. 23, 50 Pac. 15 (1897); People v. Velarde, 59 Cal. 457 (1881); 
People v. West, 34 Cal. App.2d 55, 93 P.2d 153 (2d Dist. 1939); mee v. Cummins, 
7 Cal. .2d 406, 46 P.2d 778 (2d Dist. 1935); neatie %> Caras 1 Cal. App. 50, 
266 Pac. 561 (2d Dist. 1928); People v. Clark, 55 Cal. 42, 203 Pac. 781 (1st. Dist. 
1921). Contra: People v. Quan Gim Gow, 23 Cal. App. “$09 138 Pec. 918 (2d Dist. 1913). 





CONFESSIONS AND POLICE DETENTION 643 


any event, the rule that allows involuntary admissions to come in 
should force the California courts to determine the applicability 
of the constitutional privilege to the pre-trial period. 

There is also considerable California authority allowing silence 
or evasive answers to be shown as implied admissions."* The test 
of admissibility has been whether the statement was made under cir- 
cumstances which naturally call for some action or reply. If the 
accused could not hear the remark, or if he was not afforded an 
opportunity to answer, the evidence would not be received.” The 
California courts have directed their attention to the logic of 
drawing an inference and have not concerned themselves with 
the constitutional inquiry. Since the courts have often found that 
there is a duty to answer, and have allowed the silence to be shown 
as acquiescence in the charge made, the existence or nonexistence 
of the privilege assumes importance. 

The California Supreme Court has recognized that the privi- 
lege as set forth in the state constitution covers the informal pro- 
ceeding. In 1910, in People v. Loper, a confession was obtained 
from the defendant by extremely violent methods."* The court 
cited Bram with approval and held that the “third degree” violated 
defendant’s constitutional privilege against self incrimination. The 
case is weakened as authority because both the rule of evidence 
which excludes involuntary confessions and notions of procedural 
due process as set forth in the State and Federal Constitutions 
would explain the result. As noted earlier, in 1946 the court said 


70. People v. Matthew, 194 Cal. 273, 228 Pac. 424 (1924); People v. Ong Mon Foo, 
182 Cal. 697, 189 Pac. 690 (1920); People v. Schoon, 177 Cal. 678, 171 Pac. 680 (1918); 
People v. Byrne, 160 Cal. 217, 116 Pac. 521 (1911); People v. Amaya, 134 Cal. 531, 66 
Pac. 794 (1901); People v. Ah Yute, 53 Cal. 613 (1879); People v. Estrado, 49 Cal. 
171 (1874); People v. McCrea, 32 Cal. 98 (1867); People v. Green, 111 Cal. App.2d 794, 
245 P.2d 526 (2d Dist. 1952); People v. McKay, 107 Cal. App.2d 519, 237 P.2d 345 
(2d Dist. 1951); People v. Farrell, 107 Cal. App.2d 25, 236 P.2d 424 (2d Dist. 1951); 
People v. Lloyd, 98 Cal. App.2d 305, 220 P.2d 10 (2d Dist. 1950); People v. Carmelo, 
94 Cal. App.2d 301, 210 P.2d 538 (4th Dist. 1949); People v. Manuel, 94 Cal. App.2d 
20, 209 P.2d 981 (3d Dist. 1949); People v. Cooper, 81 Cal. App.2d 111, 183 P.2d 67 
(2d Dist. 1947); People v. Sanchez, 35 Cal. App.2d 231, 95 P.2d 169 (2d Dist. 1939); 
People v. Willis. 70 Cal. App. 465, 233 Pac. 812 (2d Dist. 1924); People v. Shelest, 62 
Cal. App. 213, 216 Pac. 389 (2d Dist. 1923); People v. Graney, 48 Cal. App. 773, 192 
Pac. 460 (2d Dist. 1920); People v. Sullivan, 3 Cal. App. 502, 86 Pac. 834 (3d Dist. 
1906). Contra: People v. McGee, 31 Cal.2d 229, 187 P.2d 706 (1947); People v. Simmons, 
28 Cal.2d 699, 172 P.2d 18 (1946); People v. Williams, 133 Cal. 165, 65 Pac. 323 
(1901); People v. Talle, 111 Cal. App.2d 650, 245 P.2d 633 (1st Dist. 1952); People v. 
ray 78 Cal. App.2d 652, 178 P.2d 520 (2d Dist. 1947); People v. Quan Gim Gow, 
23 Cal. App. 507, 138 Pac. 918 (2d Dist. 1913). 

71. People v. Simmons, 28 Cal.2d 699, 715, 172 P.2d 18, 27 (1946); People v. Amaya, 
134 Cal. 531, 536, 66 Pac. 794, 796 (1901). 

72. 159 Cal. 6, 112 Pac. 720 (1910). 
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in a strong dictum that the privilege applied to implied admis- 
sions.” And recent cases in the District Court of Appeal have 
acknowledged that the privilege extends to the police station. All 
the California cases which have allowed involuntary and implied 
admissions to go into evidence have implicitly ruled unfavorably 
to the privilege.” But the California Supreme Court’s statement 
in People v. Simmons" that the privilege exists in an informal set- 
ting probably represents the law at the present time. 

In California it is not necessary to have knowledge of the “right 
to remain silent,” if the statement is otherwise voluntary.” This 
may mean that the privilege does not exist, or that it exists but 
is waived when the statement is voluntary. In either case, Cali- 
fornia law does not demand that the accused be warned that 
“anything you say may be used against you.” 

An interesting problem of waiver is raised by the Simmons case 
and subsequent cases. In Simmons the court said that the con- 
stitutional privilege extended to the police station.” At the same 
time, it pointed out that the California rule did not exclude 
implied admissions merely because of the fact of arrest.” The 
issue was said to turn on whether or not there was a duty to speak, 
considering all the circumstances.” The obvious inquiry is: can 
there ever be a duty to speak if the privilege extends to the police 
station? Has not the California Supreme Court put forth two 
inconsistent propositions ?™ 

How, then, can the Simmons case be explained? It seems clear 
that the court did not intend to overrule the decisions allowing 

74. People v. Talle, 111 Cal. App.2d 650, 675, 245 P.2d 633, 648 (lst Dist. 1952); 
People v. McCormick, 102 Cal. App.2d 954, 957, 228 P.2d 349, 350-51 (Super. Ct. 
App. Dep't 1951); People v. Spencer, 78 Cal. App.2d 652, 657, 178 P.2d 520, 523 (2d 
Dist. 1947); People v. One 1941 Mercury Sedan, 74 Cal. App.2d 199, 213, 168 P2d 
443, 451 (Ist. Dist. 1946). 

75. See cases cited notes 68-70 supra. 

76. 28 Cal.2d 699, 172 P.2d 18 (1946). 

77. People v. Kelly, 203 Cal. 128, 263 Pac. 226 (1928); People v. Bundy, 168 Cal. 
777, 145 Pac. 537 (1914); People. v. Greene, 80 Cal. App.2d 745, 182 P.2d 576 (4th 
Dist. 1947); People y.Chan Chaun, 41 Cal. App.2d 586, 107 P.2d 455 (lst Dist. 1940). 

78. People v. Simmons, 28 Cal.2d 699, 716, 721, 172 P.2d 18, 27, 30 (1946). 

79. Id. at 714, 172 P.2d at 26. 

80. Id. at 715, 172 P.2d at 27. 

81. An argument can be made that even though the privilege against self incrimina- 
tion extends to the police station, an inference of acquiescence may be drawn from the 
prisoner's silence. Normally no inference of guilty consciousness may be drawn when the 
privilege is exercised in the courtroom. See note 38 supra. In California, however, the 


constitution expressly authorizes the drawing of such an inference. See note 39 supra. 
The spirit of this provision could apply to the police station. 
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admissions to be implied from silence, for it approved these cases."* 
It is equally clear the court believed that the privilege applied in 
the setting of a police station.” An attempt was made to take an 
intermediate position. 

The defendant in Simmons repeatedly told the officers that he 
would not say any more. The court concluded from this that he 
was attempting to exercise his constitutional privilege, and that 
his responses did not therefore give rise to an inference of ac- 
quiescence or guilty consciousness. At another point the court 
said that the trial judge should determine “whether his conduct 
merely indicated a desire to avail himself of the tule against self 
incrimination or whether it could reasonably give rise to an 
inference of acquiescence or guilty consciousness.”** The court 
has confused two things. It assumed that the claim of privilege 
and the logical inference of guilt are mutually exclusive. In fact 
they are not. The test of admissibility should not be whether it 
is logical to infer acquiescence, but whether the privilege has been 
exercised. And there is no connection between the two. 

People v. Simmons speaks of excluding accusatory statements 
where the defendant “has adopted the policy of silence.” What 
does this mean? The court may have meant that the privilege 
is lost if not affirmatively claimed. It might be argued thai in 
Simmons it was affirmatively claimed, since defendant continually 
said he would not talk. But is not the right to be silent claimed 
by merely refusing to answer? Silence itself would appear to be 
the most obvious way of claiming the privilege. Would this be 
a “policy of silence” under Simmons? Or is it necessary for one 
to say affirmatively that he will say nothing? 

The cases in California since Simmons" reflect the confusion 
inherent in that opinion. One case has ignored it entirely, apply- 


82. People v. Simmons, 28 Cal.2d 699, 715, 172 P.2d 18, 27 (1946). 
83. Id. at 716, 721, 172 P.2d at 27, 30. 

84. Id. at 716, 172 P.2d at 27. 

85. Ibid. 


86. People v. Simmons, 28 Cal.2d 699, 719, 172 P.2d 18, 27 (1946). 

- People v. McGee, 31 Cal.2d 229, 187 P.2d 706 (1947); People v. Green, 111 Cal. 
App.2d 794, 245, P.2d 526 (2d Dist. 1952); People v. Talle, 111 Cal. App.2d 650, 245 
P.td 633 (ist Dist. 1952); People v. McKay, 107 Cal. App.2d 519, 237 P.2d 345 (2d 
Dist. 1951); People v. Farrell, 107 Cal. App.2d 25, 236 6 P2d 424 (2d Dist. 1951); 
Peogie v. a 88 Cal. App.2d 305, 220 P.2d 10 (2d Dist. 1950); People v. Carmelo, 
94 Cal. A; "301, 210 P.2d 538 (4th Dist. 1949); People v. Manuel, 94 Cal. App.2d 
20, 209 P.2d 981 (3d Dist. aes a v. Rennert, 95 Cal. App.2d 381, 212 ”P 2d 
525 (2d Dist. 1949); People v. Cooper, 81 Cal. App.2d 110, 183 P.2d 67 (2d Dist. i947); 
People v. Spencer, 78 Cal. oat Appa 652, 178 P.2d 520 (2d Dist. 1947). 
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ing the pre-Simmons rule." Other cases have cited it but held 
there was a duty to speak, ignoring the problem of the privilege.” 
One court allowed the silence to be shown, after citing Simmons, 
because the prisoner did not “declare that he was maintaining a 
policy of silence.” [Emphasis added.}* Another court attempted 
to apply the other test laid down in Simmons: Was the silence 
an attempt to exercise the privilege or did it give rise to an infer- 
ence of guilty consciousness?” 

The proper test, once it is acknowledged that the privilege does 
extend to the police station, should be whether or not it has been 
exercised. If it has been exercised, the evidence should be ex- 
cluded.” Any test phrased in terms of logic should only be em- 
ployed after it has been determined that the accused has failed to 
exercise his privilege; the reasonableness of the inference of ac- 
quiescence is relevant only when dealing with the rule of evidence. 
In regard to the court’s other test, it is hard to see how a person can 
be said to have waived his right to be silent by maintaining silence. 
Yet conceivably the rule could be that some affirmative response 
indicating a claim of privilege is necessary. But any test of waiver 
phrased in terms of a “policy of silence” and not including silence 
is certain to be misleading to a trial judge. 


V. THe Merits 


Should the privilege against self incrimination extend to the 
police station? Apparently there is little historical support for 
such an extension.” But when the policy reasons underlying the 
privilege are examined, the correct result is more arguable. 

One effect of the privilege is to encourage the prosecution to 
seek out independent evidence.” It prevents the state from basing 
its entire case upon the testimony of the defendant. If all implied 
and coerced admissions in the police station were excluded, there 


88. People v. Green, 111 Cal. App.2d 794, 245 P.2d 526 (2d Dist. 1952); cf. People v. 
nanan 95 Cal. App.2d 381, 212 Pad 520 (2d Dist. Dist. 1949). 
People v. Cooper, 81 Cal. App.2d 110, 183 P.2d 67 (2d Dist. ee ¥ ae 
flowing two cnc» bt deat wheter of ot any cbecbon wat mad ¢ to 
the implied admission. People v. McKay, 107 Cal. A App 319, 


duction into evidence 
237 P2d 345 (2d Dist. 1951); People v. Lloyd, 98 Cal. App.2d 305, 220 P.2d 1 
1 


90. People v. Farrell, 107 Cal. App.2d 25, 236 P.2d 424 (2d Dist. 1951). 
91. People v. Spencer, 78 Cal. App.2d 652, 178 P.2d 520 (2d Dist. 1947). 
92. But see note 81 supra. 

93. See 8 Wicmonz, Evipancz § 2263 (3d ed. 1940). 

94. 8id.§ 2251. 


(2d Dist. 
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would be an even stronger inducement to seek other evidence. 
Perhaps it is unrealistic to assume that the prosecution does not 
always seek to discover all the evidence it can find. But to any 
extent that the prosecution is likely to limit its investigation to 
an interrogation of the prisoner, the privilege should be extended 
to the police station. 

One of the chief purposes of the privilege was to prevent pro- 
tracted periods of inquisitorial questioning.” As Professor Wig- 
more put it: 

The exercise of the power to extract answers begets a forgetfulness 
of the just limitations of that power. The simple and peaceful process 
of questioning breeds a readiness to resort to bullying and to physical 
force and torture. If there is a right to an answer, there soon seems to 
be a right to the expected answer—that is, to a confession of guilt.** 


That these dangers exist in the formal proceeding is doubtful. 
The trial judge, or a comparable state official, is present to insure 
that the district attorney does not resort to force. The legal sanction 
for a refusal to answer if no privilege existed would be a jail 
sentence for contempt and not physical torture. Yet the privilege 
exists in the courtroom. 

The type of conduct which the privilege was intended to 
eliminate still exists in the form of the “third degree.” Extend- 
ing the privilege against self incrimination to the police station is 
not certain to eliminate the “third degree.” Even if the accused is 
given a constitutional right to be silent,” it is likely to be of little 
practical value in the direct prevention of brutality. The privilege 
is effective in the courtroom because the trial judge can super- 
vise the proceedings. There is no trial judge in the police station 
to see whether or not the claim of privilege is respected. But the 
extension of the privilege might have a strong indirect effect in 
preventing harsh practices in the police station. If all implied and 
involuntary admissions were excluded from evidence, officers 
would have less incentive to use extreme methods.” There are, 


95. 8 Wicmonz, Evipencez § 2251 (3d ed. 1940). 
96. 8 id. at 309. 
97. See Insavu, Lre Detection anp Caiminat Inrerrocation 96-150 (2d ed. 1948); 
see also Note, 43 Haav. L. Rev. 617 (1930). 
98. Even without a constitutional right to be silent, a person under arrest has a 
right to be silent. There is no legal sanction which can compel him to talk if he 
as there is in 2 courtroom. 


99. Such practices may still be motivated by the desire to induce a plea of guilty, 
or to obtain leads to other evidence. 
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however, arguments on the other side. The Due Process Clause 
operates to check officers’ methods of obtaining statements, and 
this may make the privilege unnecessary. Some may even argue 
that the dangers of the “third degree” are more imaginary than 
real. 

Perhaps the privilege should exist in the informal setting be- 
cause it will foster the exclusion of unreliable evidence. Certainly 
when actual coercion is employed to obtain an admission, the evi- 
dence may be untrustworthy. Even in the absence of duress, the 
conduct of a person under arrest is likely to be ambiguous. Yet 
unreliability ordinarily goes only to the weight of evidence. The 
doctrine which excludes involuntary confessions may be a suf- 
ficient safeguard. Here also, then, there is room for argument. 

Closely connected with the merits of extending the privilege 
is the problem of waiver. Again itis a question of balancing in- 
terests. If the privilege is easily waived, there is really no privilege 
at all. On the other hand, rigorous rules of waiver may introduce 
new problems. 

Begin with an “involuntary” admission. If severe physical or 
mental coercion is employed, there should be no waiver, for one 
purpose of the privilege is to discourage such conduct.’ But 
what of slight coercion? Here the question is closer. What about 
promises of fair treatment and other similar inducements? Prob- 
ably this case would fall on the other side of the line; the privilege 
would be waived. In each case the policies underlying the privilege 
would have to be appraised. 

What of implied admissions from silence and evasive state- 
ments? The rule in the case of silence has aiready been discussed 
at length.” An evasive or ambiguous answer would appear to 
justify a finding of waiver. The case of the reluctant prisoner 
who seems unwilling to speak but discloses certain facts is closer to 
the line. Again, the reasons for the rule would have to supply the 
test. 

Should there be any requirement that the prisoner be notified 
of his right to be silent? Consider the effects of such a require- 
ment. X is arrested for robbery and he immediately confesses. 
The confession is voluntary in every sense of the word. But X 
has not been warned that “anything you say may be used against 


100. 8 Wicmore, Evipence § 2251 (3d ed. 1940). 
101. See pp. 470, 472-75 supra. 
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you.” Later X decides he erred and pleads not guilty. Although 
the confession was voluntary, X could keep it out of evidence. 
Not having been warned of his right to be silent, he had not 
waived his privilege against self incrimination. Clearly this is not 
the law, since confessions are admitted if they are voluntary.” 
Yet the theory of those courts which require an intelligent waiver 
(one with knowledge of the privilege) in grand jury and similar 
proceedings could apply with equal force in the police station.’ 
Probably the main purpose of requiring a warning is to insure that 
any subsequent statement is voluntary, #.c., without coercion. A 
warning is some evidence that any utterance made was voluntary, 
but it is by no means conclusive; force could have been used after 
the warning. The test should be the voluntariness of the statement: 
the warning is merely evidentiary. 

It has been assumed throughout much of this discussion that 
if the privilege against self incrimination were violated any result- 
ing evidence would be inadmissible. But those state courts which 
refuse to follow the Weeks doctrine’ might treat this like evidence 
obtained in violation of the constitutional prohibition against un- 
reasonable searches and seizures. If it were so treated, the evidence 
would be admissible despite the constitutional violation. 

There are sound reasons for distinguishing the two situations. 
Historically, the privilege against self incrimination was intended 
to prevent the use of testimony in a proceeding. The constitutional 
provision forbidding unreasonable searches and seizures was not 
enacted to exclude evidence, but for entirely different motives.’” 
Its impact on the rule of evidence was, to say the least, indirect. 
There is also a more practical reason. Evidence obtained by an 
unreasonable search and seizure is generally reliable as evidence; 
it is the conduct in obtaining the proof which is deprecated.** 
Where the privilege against self incrimination is involved, the evi- 
dence itself is likely to be untrustworthy—giving an additional 
justification for exclusion. 

The privilege against self incrimination was created to protect 
the innocent;’” the fact that it might also serve to shield the guilty 


102. 3 Wicmonrz, Evipancez § 826 (3d ed. 1940). 

103. See note 48 supra. 

104. See note 20 supra. 

105. See People v. Defore, 242 N.Y. 13, 25, 150 N.E. 585, 589 (1926). See also 8 
Whemoaz, Evipence §§ 2183-84 (3d ed. 1940). 

106. See Rochin v. California, 342 U.S. 165 on 

107. 8 Wscmonz, EvipEnc § 2251 (3d ed. 
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was not thought tobe a sufficient reason to deny its existence.” 
But one must recognizeythat constitutional rules, as distinguished 
from mere rules of evidence, are hard to change. If the privilege 
were extended to the police station, withdrawing it might be diffi- 
cult if the results were undesirable. There are strong arguments 
both for and against extending the privilege to the informal pro- 
ceeding. 


108. Ibid. 
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EXHIBIT 28 


(The Kentucky Law Journal, owner of the copyright, has courteously 
granted permission to the Senate Consitutional Rights Subcommittee to 
reprint the following material, from vol. 43, Kentucky Law Journal, 
1955, pp. 392-406, as part of these hearings.) 


THE THIRD DEGREE-ITS HISTORICAL BACKGROUND 
THE PRESENT LAW AND RECOMMENDATIONS 


Torture is a certain method for the acquital of robust 
villians and for the condemnation of innocent but feeble men. . . . If 
truth is difficult to discover from a man’s air, demeanor, or counte- 
| nance, even when he is quiet, much more difficult will it be to dis- 
cover from a man upon whose face all the signs, whereby most men, 
sometimes in spite of themselves, express the truth, are distorted by 
| pain. . . . An innocent men either confesses the crime and is con- 
demned, or he is declared innocent, having suffered an undeserved 
punishment. But the guilty man has one chahce in his favor, since, 
if he resists the torture firmly and is acquited in consequence, he has 
exchanged a greater penalty for a smaller one. Therefore, the innocent 

man can only lose, the guilty man gain, by torture.1 


PART I 


Tue Historica, BACKGROUND 


The use of physical maltreatment to extort confessions of guilt of 
crime was widespread in Europe before the end of the eighteenth 
century. “[T]Jorture was applied daily—men were broken on the 
wheel, branded, mutiliated, subjected to barbarous cruelties—secret ac- 
cusations were encouraged, capital penalties indiscriminately multi- 
plied. . . .”? Such had been the fare for the despotically ruled peoples 
of the continent since the days of Greece. But, as the torture and suf- 
fering went on during the eighteenth century, so did an attack on such 
inhumane practices,* and this onslaught of words and reason dimin- 
ished the use of physical punishments to induce the “truth.” Today, 
actual violence to the body is almost unheard of. It is believed that a 
resume of eighteenth century abuses, and demands of abolition of the 
same, might aid in this proposed survey of present-day methods of ob- 
taining “truth” in criminal cases. The reasons for limitation of extorted 
confessions, expounded then, can be relied upon still, and can even be 


*Quoted by MarceLto T. Magrstro in his work, VoLTAIRE AND BECCARIA AS 
REFORMERS OF CRIMINAL Law, pp. 58-59, Columbia University Press, New York, 
1942, from Cesare Beccarria’s De1 Dexitt1 £ DELLE Peng, pp. 148-156. 

PHILLIPSON, THREE CriMINAL Law Rerormens ( Beccaria, Bentham, Ro- 
milly ), p. 27, E. P. Dutton & Co., New York, 1923. 

*Id. at 27: “Eminent publicists and statesmen frequently pronounced dis- 
courses on justice, on natural right; distinguished writers emphasized the existence 
of human rights and obligations, fundamental and inalienable; poets and drama- 
tists produ works filled with noblest sentiments; essayists dilated on the sublime 
aspirations of man.” 


28412 O—58——_42 
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applied, to a large extent, in an attack upon present-day sweatbox 
methods. 

Prior to the eighteenth century most of the nations legislated in 
favor of the practice of torture. Hellenic and Roman law sanctioned 
it, and the religious upheaval of the late middle ages encouraged its 
use.* The Spanish Inquisition flourished in the midst of broken bones 
and blood obtained along with “confessions” of heretics.’ In France, 
the nature of the crime had much to do with the confessions. 


There was a maxim that where the alleged crime was a particularly 
heinous one, a conviction might be had on slight evidence, or on 
scarcely more than mere suspicion. . . . The mere fact of accusation 
was considered as prima facie evidence of guilt; so that the prisoner 
was compelled to establish his innocence beyond the least doubt. 
All men had to be, literally, above suspicion. . . . ‘Confession’, ex- 
torted amidst the horrors of the torture-chamber, was regarded as 
the queen of proofs, ‘regina probationum’.® 


Royal ordinances regulated torture, however, in France, and there 
were two sanctioned kinds: “La question preparatoire’, inflicted on a 
man accused of a crime which was punishable by death, and “La ques- 
tion prealable’, to obtain a confession of accomplices after the con- 
demnation of the accused.” In Italy, the institution of torture attained 
a high degree of development. It could even be applied in some civil 
matters, and in most criminal offenses. John Howard, the famous 
English prison reformer, found torture chambers widespread in his 
tours of Europe. “The tender mercies of the wicked are cruel,” he 
wrote, and “the cries of the sufferers in the torture-chambers may be 
heard by passengers without, and guards are placed to prevent them 
from stopping and listening.”® 


* Id. at 32. 

* Id. at 30: “Terrorism was deemed the one panacea for all public and social 
ills. Unrestrained cruelty fan ferocity, ieteisl regen’ ‘of of human life, indis- 
criminate extortion of ‘confessions’, intimida = ods of securing evidence, 
and mechanical means of estimating ‘its applicability and its value, secret procedure, 

— eo confrontations—all these were thought apt and ient measures to 

secure respect for life and property.” 

* Id. at 31. 

* Id. at 35. 

* PHILLIPSON, op. cit. supra note 2, at 35. 
ee Tue STATE OF THE Prisons, p. 109, E. P. Dutton & Co., New Yurk, 
pS. Cnpeee 64, Howard writes: “The execrable practice of torturing prisoners 
anover, Germany) used, in a cellar where the horrid enn is ane 
time for it is as in other countries, about two o'clock in the morni 
peters —— gonna 64 78's). ’s); 
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However, some countries refused to permit torture. It had been 
abolished by the middle 1700’s in Sweden,’ and similarly by Frederick 
the Great in Prussia." In Ireland it was not recognized by law." 
And, although there is evidence that torture was applied in England, 
it was not widely sanctioned. “Though English judges have oc- 
casionally allowed torture in fact, their pronouncements are wholly 
against it.”"> Stephen admits of the use of torture in his work, History 
of the Criminal Law of England,'* but asserts also that it was never 
recognized as a part of the law of England. He explains its lack of 
legal sanction: 


Probably the extremely summary character of our early methods of 
trial, and the excessive severity of the punishments inflicted, had 
more to do with the matter than the generalities of Magna Charta or 
any special humanity of feeling.15 


The fact remains that torture was widespread in Europe as late as 
1775. It had been deemed the “one panacea for all public and social 
ills,” and had been defended by jurists and eccelesiastics.4® St. Augus- 
tine thought that it was necessary, even though he admitted its de- 
fects,17 and Bacon regarded the application of torture as an experi- 
ment by which to obtain the truth.!* But these men were in a definite 
minority, and the words of eighteenth century philosophers and writers 
initiated the demise of such inhumane methods. For example, clas- 
sical writers, like Cicero and Montaigne, often condemned it.!® The 
latter urged: 


utmost ex extremity of suffering without expiring under torture . . . 
105, “But it is too Rocking to relate their different modes of aoa Ae 
women are not spared.” 
* Howarb, op. cit. supra note 9, at 72. 
™ Id, at 85. 
™ PHILLIPSON, op. cit. a note 2, at 35. 
* Id. at 34: “In England t the common law did not admit torture, mainly be- 
ore is in the a foe, Fnemieh procedure the onus of proving om was on the accuser: in 
e accused had to pores, Wis his innocence. . A notable , Soman 
ue this | is AS relton's case (1628) actual practice . torture . . 
tine to time used in England, by extraordiary courts and in vive of royal 
prerogative, though not in case of witnesses, nor with the continental subtle 
tinctions. Various inflictions, however, nominally differing from — torture 
received legal recognition. Thus there was the ‘peine Sale et dure’ accused 
ie mute of malice, instead of pleading when called u he was stretched on 
ck, an iron was laid on him, as much as he coul bear, and more, and he 
had to so remain, fed on bad bread and stagnant water on alternative days, until 
he pleaded or died.” 
aie p. 222, MacMillan & Co., London, 1883. 


™* PHILLIPSON, op. cit. supra note 2, at 34. 
* Id. at 32. 
* Id. at 34. 
“Id. at 32-34. Others protesting the use of torture were Jean Constantin, 
ean Bodin, Charles Dumoulin, Pierre Ayrault, Cervantes, Montesquieu, Voltaire, 
ia, Sonnenfels, Verri, Romilly, Howard, and Bentham. 
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. . . that to put a man to the rack was a test of strength and patience 
rather than of truth, that the infliction of pain is as likely to extort a 
false confession as a true one . . , and that he whom the judge has 
tortured that he might not die innocent dies both innocent and 
tortured.2° 
These men appealed to reason, to utility, to humanity. They con- 
tended that it was a suicidal policy on the part of governing authori- 
ties to give way indifferently and blindly to such measures of ferocity 
and cruelty. They cautioned rulers that men had already suffered 
these abuses too long, and they urged them to adopt more reasonable 
and equitable means to prevent mass revolts and disorder.*! Beccaria 
was possibly the most vociferous and most effective of the anti-torture 
lobbyists. He based human justice on the conception of public utility, 
contending that the object of the law is to lead the greatest number 
of men to the greatest possible happiness or to the least possible 
misery.2? He asserted: 


Torture is useless, wrong, barbarous; it is conducive to false conclu- 
sions, and is worse for the innocent than for the guilty, for the phy- 
sically feeble than the robust. . . . By the use of torture, an innocent 
man, as he has nothing to gain, is placed in a worse position than a 
guilty one.?% 


Words such as these, with the passage of time and revolutions, 
brought about the desired end—the outlawry of physical torture; and 


the limitations on the use of confessions obtained by such means. In 
1768 in Austria, the Constitutio criminalis theresiana was promulgated, 
which limited the application of torture, and torture was formally 
abrogated in 1776.2 All over Europe the capitalist merchants and 
producers backed the criminal law reform movement also, because 


™ Id. at 33. 
"Id. at 48. 
"Id. at 54. 
™ Id. at 78-79: “. . . A cruelty consecrated among most nations by custom 
is the torture of the accused during his trial, on the pretext of compelling him to 
confess his crime, of clearing up contradictions in his statements, of discovering 
his accomplices, of purging him in some metaphysical and incomprehensible way 
from infamy, or fin of finding out other crimes of which he may possibly be 
ilty, but of which he is not accused. . . . To inflict punishment on a citizen 
ore his guilt has been determined is a right merely of might . . . and torture 
is useless, for the same reason that the criminal’s confession is useless. . . . It is to 
seek to confound all the relations of things to require a man to be at the same time 
accuser and accused, to make pain the crucible of truth, as if the test of it lay in 
the muscles and sinews of an unfortunate wretch. The law that ordains the use of 
torture is a law that says to men: ‘Resist pain; and if Nature has created in you 
an inextinguishable selt-love, if she has given you an inalienable t of self- 
defence, I create in you a totally contrary affection, namely, an cic self- 
hatred, and I command you to accuse yourselves, and to the truth between 
the laceration of your muscles and the dislocation of your ’ . .. Torture is a 
certain method for the acquittal of robust villains and for the condemnation of 
innocen - but — men....” 
. at 93. 
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they were anxious to safeguard their investments by eliminating both 
criminal and legal violence.*® Italy finally abolished torture in 1789 
by decree, although it had been attacked in 1772 in a government 
council. The action of Austria also helped lead to the 1789 decree in 
Italy, reached after cautious reforms. Torture had been abolished in 
1771 in Denmark, and Spain, in 1775, prohibited torture of an accused 
without the sentence having previously been announced. The Con- 
stituent Assembly abolished torture in France in 1791, and Alexander 
I formally abolished it in Russia in 1801.2 | 

Thus by 1800, words of wisdom and reason, and aroused masses, 
had dropped the curtain on a sordid history of crying human voices 
and wrenched confessions. It might all seem fantastic and untrue 
today, as we look back, but it does help to review the waste. It is 
believed that by looking at these times of horror, which exaggerate 
many thousand times over our own examples of injustice, the pos- 
sibilities of coercive tactics can be shown. It has been only a little 
over a century and a half that the modern world has been free from 
physical maltreatment in a large degree. Today's practices, though 
mild in contrast, display tendencies of inhumanity—men are given the 
third degree, and confessions are beaten out of them. To overlook the 
past, therefore, might lead us to overlook a possible future. 

But today’s problems are more closely connected with a system of 
law. The solutions lie there, and the answers to probing questions lie 
there—in the law. The second part of this note is concerned, therefore, 
with the protections and remedies which the law offers. 


PAXT II 


THE PRESENT LAw 


One has to read only a few cases wherein the issue of voluntariness 
of a confession is discussed to realize that, although the reforms of the 
eighteenth century were sweeping, they were not totally successful. 
The fact must be faced that today we do have cases of psychological 
coercion, and also some of physical coercion.2* Although such tactics 
have not been openly sanctioned since 1800, there has been resort to 
them. But the law has presented a protection, theoretical to a great 

* GersHoy, From DespotisM TO REVOLUTION, p. 218, Harper & Brothers 
Publishers, New York, 1944. 

* PHILLIPSON, op. cit. supra note 2, at 93-98. 

"For a brutal example, see Police Duty, by James Maxwell, at p. 726 in 
Franks, Cases ON ConsTITUTIONAL Law; see also p. 730 of this book where an 
excerpt from Report on Lawlessness in Law Enforcements appears. See also Har- 


ris v. South Carolina, 338 U.S. 68, (1949); Ashcraft v. Tennessee, 322 U.S. 143, 
(1944); McNabb v. United States; 8318 U.S. 332 (1943). 





656 CONFESSIONS AND POLICE DETENTION 


extent, to the victims of such abuses, which has provided some measure 
of safety to go with the abolition of sanctioned torture. 

Today, the protection of the accused can be viewed in two broad 
areas. One has to do with the use of the fruit of the alleged third 
degree—the confession—for, generally speaking, coerced confessions 
are not admitted as evidence in courts of law. The other area is more 
remedial than protective, though (as does any remedial right) it deters 
wrongful action to a certain extent. This area has to do with the 
victim’s rights of relief, for his damages, against his coercers. It will 
be seen that the former area, which will be discussed first, is put to 
much more practice, but it will also be seen that the latter area 
theoretically affords a better defense against coercion, since it attacks 
the primary evil—the actual infliction of the third degree. 


1. Admission of Confessions As Evidence. It will be wise first to 
re-examine the generally accepted purpose of third degree measures. 
Physical and psychological maltreatment is applied mainly to obtain a 
confession of guilt of crime from one accused of crime. (It is not 
doubted that some such treatment is also inflicted because of sadistic 
thinking.) Now, although the primary evil in such tactics is the ap- 
plication of them, the law as to confessions has not arisen because of 
denunciation of the tactics per se. The law concerning confessions 
hits at the resultant secondary evil (the fruit of the third degree )—the 
use of the coerced confession as evidence to convict one of crime. This 
law is based upon a single determination, that of voluntariness or in- 
voluntariness. If it is believed that the confession was given volun- 
tarily, then it is admissible, regardless of the measures used to obtain 
it. If it is determined that it was not given voluntarily, then it is not 
admissible, because to admit it would violate the fundamental prin- 
ciple that one cannot be forced to testify against himself. Also, a con- 
fession not given voluntarily is thought to be untrustworthy. It can 
readily be seen that a weak victim of a third degree might decide that 
it is currently better for him to tell a lie—to confess to something which 
he did not do—than it is to prolong the torture. It can be said that the 
“admissibility of confessions” rule has lent some assistance to the fight 
against such tactics. Although the rule is primarily concerned with 
insuring the voluntariness of the confession obtained from the ac- 
cused, it also hinders the interrogator, to some extent, in that if he 
realizes he will gar nothing by his use of third degree measures, then 
he may abandon them. His primary purpose is to get a conviction, 
but this he cannot get with an involuntary confession, so why coerce? 
It would appear that abolition of the fruit would decrease the in- 
centive for such methods. A short resumé of the law concerning con- 
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fessions should shed some light upon the situation and what is needed 
to correct it. 

Determinating the voluntariness of the confession is the major 
problem in this area concerning the profection of rights of a person ac- 
cused of crime. The determination if left for the court or for the 
jury.2* In either case, the decision upon the conflicting evidence is 
absolute, unless the evidence is insufficient to sustain a finding of 
voluntariness according to legal standards. On appeal, the higher court 
accepts the trier of facts’ decision with regard to disputes, and looks 
only to undisputed evidence.*® Confessions made while the prisoner 
is being illegally detained by authorities will not be received in federal 
courts.*° The same rule is not binding on state courts, however, as 
illegal detention is held not to be the ultimate fact determinative of 
voluntariness or lack of it. But even in state courts, the fact of illegal 
detention has some significance in that it is one of the factors for the 
court or jury to consider in deciding upon the issue of voluntariness.*? 
The burden of proving voluntariness is generally held to be upon the 
state.** Voluntariness, though it may be highly determinative of a 
party’s guilt (a voluntary confession is the highest type of evidence) ,** 
does not need to be proved beyond a reasonable doubt, as does the 
party's guilt.*° However, voluntariness must be shown more clearly 
when the confession is the only evidence of the guilt.2* Cautionary 


™ State v. Archer, 58 N.W. 2d 44 (Iowa 1953); State v. Vaszorich, 98 A. 2d 
299, 13 N.J. 99 (1953); Campbell v. Commonwealth, 194 Va. 825, 75 S.E. 2d 468 
sess) State v. Donges, 251 P. 2d 254 (Mont. 1952); Hulen v. State, 250 


, 2d 211 (Tex. 1952); Jackson v. Commonwealth, 193 Va. 664, 70 S.E. 2d 
(1952); Ashcraft v. Tennessee, supra note 27. See also Ky. Rev. Srar. 
422.110 (1953). 

* Chessman v. People, 205 F. 2d 128 (1953); People v. Harmon, 256 P. 2d 
(Calif. 1953); State v. Vaszorich, supra note 28; U.S. ex rel. Master v. Baldi, 
198 F. 2d 113 (1952); People v. Lettrich, 413 Ill. 172, 108 N.E. 2d 488 (1952); 
People v. Gavurnik, 348 Ill. App. 552, 109 N.E. 2d 375 (1952); Ashcraft v. Ten- 
nessee, supra note 27; Lisenba v. California, 314 U.S. 219 (1941); Chambers v. 
Florida, 309 U.S. 227, (1940). 


© McNabb v. United States, supra note 27. 
= Brown v. Allen, 344 U.S. 443, at 475-476 (1953); Stein v. New York, 346 
an 5s (1953); State v. Archer, supra note 28: Gallegos v. Nebraska, 342 U.S. 
951 


* People v. Hall, 413 Ill. 615, 110 N.E. 2d 249 (1953); Gallegos v. Nebraska, 
supra note 31. 

“People v. Rogers, 413 Ill. 554, 110 N.E. 2d 201 (1953); Campbell v. 
Semmonvepalth, supra note 28. But see Kelly v. State, 110 N.E. 2d 860 (Ind. 


). 

- ue v. Hall, supra note 32, at 254. See also State v. Cooper, 10 N.J. 532, 
92 A. 2d 786, 792 (1952), “. . . he may be convicted of murder on his confession. 
= see Cole v. State, 65 S. 2d 262 (Miss. 1953); People v. Gavurnik, supra note 


™ People v. Lettrich, supra note 29. 
™ State v. Archer, supra note 28; People v. Lettrich, supra note 29. See the 
ing case of Cole v. State, supra note 34, where the court ruled the con- 
fession to be voluntary, but that guilt was not proved beyond a reasonable doubt. 
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statements are not necessary to make a confession voluntary," nor is 
presence of counsel required.** Even the presence of arms on the 
questioner’s person does not forego a finding of a voluntarily given 
confession.2® However, the court or jury will consider these matters, 
along with the age of the accused, the hours when questioned, the 
duration of interrogation, and the fact that no friends were present.“ 
Generally, it can be said that- protracted and uncontrolled subjection 
of the accused to interrogation ordinarily will indicate involuntari- 
ness.*! 

Once voluntariness has been determined to be lacking, further is- 
sues in a criminal case may arise, as to the use of a confession. Two 
related, but legally separated, problems must be mentioned. The first 
has to do with the effect of the truth of a confession. It may be said, 
generally, that even if the confession is established to be true in fact, 
it is inadmissible if not legally voluntary. 

The second problem has to do with a situation where the record 
shows that an involuntary confession has been admitted by the trial 
court. Since the controversial decision in Stein v. People of the State 
of New York,** evidence of guilt. independent of the confession and 
adequate in itself, can convict a person even though his trial was mar- 
red by admission of a coerced confession. Prior to the Stein case, it 
was the rule that an appellate court should reverse under such cir- 
cumstances, because admission ‘of a coerced confession would be held 
to be a violation of procedural due process and that “fundamental 
fairness” which is essential to criminal proceedings.** 

Consequently, it is believed that the present law is in effect a 


* State v. Archer, supra note 28; State v. Cooper, supra note 34. 

™" Driver v. State, 92 A. 2d 570 (Md. 1952); State v. Grillo, 11 N.J. 173, 
93 A. 2d 328 (1952). 

” Tait v. State, 65 S. 2d 208 (Ala. 1953). 

“People v. Hall, supra note 32; State v. Gallegos, supra note 31; Haley v. 
Ohio, 332 U.S. 596 (1948). Also, in connection, one confession to an earlier one, 
Lyons v. Oklahoma, 322 U.S. 596 (1944). 

“ Commonwealth ex rel. Baerchus v. Burke, Warden, 172 Pa. Super. 400, 94 
A. 2d 87 (1953); Harris v. South Carolina, supra note 27; Turner v. Pennsylvania, 
$38 U.S. 62 (1949). .. 

“ Watts v. Indiana, 338 U.S. 49 (1949); Lisenba v. California, supra note 29. 
iooe tise v. State, 28 Tex. App. 51, 11 S.W. 835 (1889); 20 Am. Jun. 

“Supra note 31. Frankfurter’s dissent, at p. 203: “But if law officers learn 
that from now on can coerce confessions without risk, since trial judges may 
admit such confessions provided only that, perhaps through the very process of 
extorting them, other evidence has been procured on which a conviction can be 
sustained, police in the future even more than in the past will take the easy but 
u aly path of the third degree.” For the old rule, see Brown v. Allen, supra note 31; 
Gallegos v. Nebraska, supra note 31. 

“State v. Vaszorich, supra note 28; Driver v. State, supra note 38; Watts v. 
94 nah note 42; Chambers v. Florida, supra note 29; 22 Tenn. L. Rev. 
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retrogression. It does not go far enough to protect the accused frc 
the miseries of the third degree. The cases indicate that involunta 
ness is difficult to show, and conviction can often be gained ev 
though a coerced confession is admitted. What does a police officer 
questioner have to lose by his coercive tactics? He has everything 
gain, so why not use them? If he can coerce a confession out of 
defendent, he stands a fair chance of proving it was voluntarily give 
—it is his testimony against that of one accused of crime. He at lea 
can go a long way in maltreatment of his victim before he has “legally 
coerced a confession. And even if the confession is involuntary, its a¢ 
mission will not be cause for reversal, if there is sufficient evidenq 
otherwise. Why shouldn't the police officer coerce to get a confessio, 
which may lead him to other evidence which will be sufficient to ge 
a conviction? So the rewards are higher than the dangers or disap 
pointments. It appears, therefore, that thus far in the United State 
mere resort to an attack upon the secondary evil—the fruit of coercivi 
tactics—has done little to remove the primary evil. The third degree 
although not sanctioned legally, will go on, it appears, because iti 
present day reward is great for those who apply it. 


2. The Victim’s Civil Recourse or Criminal Action. A study such 
as this brings an amazing contrast to light. There are many involuntary 
confession cases and yet few civil or criminal actions against the 
inquisitors. Some of the cases where voluntariness is disputed have 
been decided in favor of the defendant, and very clearly in these 
cases, he has grounds for a civil action.*® Some of the cases decided 
in favor of the state would also provide the accused with an actionable 
claim.*® A good many of these cases even appear to show that the 
treatment amounted to a crime.*’ Yet civil suits, or prosecutions by 
the state against the inquisitor applying the third degree are few and 
far between. It would seem that, if the system of justice were complete 
in this area, then the civil recovery and criminal prosecution cases 
should balance out the coercion cases. Such symmetry in the law is 
invisible at present, and is definitely a part of the problem of the third 
degree. 

In many of the coerced confession cases there can be found ex- 
amples of civil wrongs.*® Those using third degree methods commit 
assaults when they threaten one accused of crime. They commit bat- 


ale nee 
“ United States ex rel. Master v. Baldi, supra note 29; Ashcraft v. Tennessee, 
supra note 27; Chambers v. Florida, supra note 29. 


“ Stein v. People of State of New York, supra note 31; Rochin v. California, 
supra note 40; Lisenba v. California, su 


ve note 29. 
“Stein v. People of State of New York, supra note 31; Rochim v. California, 
$42 U.S. 165 (1953). 


“Supra notes 46 and 47. 
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teries when they lay their hands or instruments upon him. And, in 
many instances when this third degree procedure is being carried on, 
the victim is falsely imprisoned. The few cases on the books show 
that the officers applying such treatment are in no better position 
than would be ordinary citizens doing the same thing.*® That they are 
police officers or state investigators is no defense.®° A similar rule ap- 
plies with regard to the crimes of assault and battery, false imprison- 
ment, and false arrest. “The official position of the officers provides 
them no defense for an assault which the law prohibits.”5+ 

The hard facts (lack of civil cases) indicate a defect in the victim’s 
right to relief. Difficulty of proof is the major concern of any attorney 
confronted with a client who has been mauled at the hands of the 
local gendarmes. Since most of the treatment is given in secret, wit- 
nesses cannot be found. Other evidence is likewise lacking. It is only 
when the extreme cases come to light that such torts can be proved. 
The difficulty which arises where the victim is a plaintiff, as compared 
to where he is an accused contending that a confession was forced 
out of him against his will, is in regard to the burden of proof. It ap- 
parently is not too difficult to disprove the-state’s contention that a 
confession was voluntarily given,®* but it is difficult to carry the burden 
of proving a cause of action. Evidence might be sufficient to leave the 
court in such doubt as to whether the confession was voluntarily given 
that it would not be admitted, but a plaintiff also has to convince the 
jury that he was assaulted, or beaten. It can be seen that the victim 
might be given the benefit of a doubt in one case, where his life or 
freedom hangs in the balance, whereas in the other case where he has 
been wronged, but not too badly, and where the other party faces 
disgrace and heavy damages, or a prison sentence, he might not be 
given such a benefit. 

But theoretically the remedy is available. And so others might be. 
There are cases in the books where sureties of official bonds have been 
held liable to innocent victims of the official under bond.** But gen- 
erally, the official is not acting within the authority of his office, 
virtute officii, but only under color of office, colore officii, and for 
this reason, the surety is not liable.“* There have even been 

“ Wray v. McMahon, 182 Miss. 592, 182 So. 99 (1938); Bonahoon v. State, 


178 N.E. 570. (Ind. 1930); Karney v. Boyd, 186 Wis. 594, 203 N.W. 371 (1925). 
4 Am. Jur. 177 1936). 


a ont v. United States, 64 F. 2d 145 (1933); Bonahoon v. State, supra 
note 49. 

™ Supra note 46. 

"See the dictum in Union Indemnity Co. v. Cunningham, 22 Ala. App. 226, 
114 So. 285 (1927). 

™ State, to Use of Brooks v. Fidelity & Deposit Co. of Md., 147 Md. 194, 127 
(isos), (1925); State ex rel. Bruns v. Clausmier, 250 N.E . 54l, 50 L.R.A. 73 
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some cases where the doctrine of respondeat superior has come 
to the aid of the injured party.°> Sheriffs may be held liable for the 
injuries inflicted by their deputies, but once again, the limitation of 
acting within the authority of the office comes forth.** The same 
rules and limitations apply broadly to cities who employ the tort- 
feasors.5* 

And, of course, the factor of the inquisitioner’s financial resources 
also enters the civil suit picture, to a very important degree. His police 
salary, and assets are often insufficient to provide the lure to sue, even 
if the case can be proved. 

It can be seen, therefore, that certain civil remedies are present, 
but are either too impractical or too ineffective to be of much value 
to the harassed and mistreated prisoner. And he gains little solace 
from the fact that the officer might be prosecuted for his crimes. The 
victim’s own injuries are not healed by such action, but future third 
degree methods could be cut down in number and intensity if there 
were more of such prosecutions.. But here we also find another prac- 
tical difficulty. In many cases, the application of the third degree is 
sanctioned by those who prosecute these assault and battery offenders. 
This, it seems, to a large extent answers the query as to why there are 
not more criminal prosecutions, True enough, grand juries do receive 
some of these cases, but there is often a tie-up between the offending 
law officer and the public prosecutor. 

Perhaps some of these statements seem rather sweeping, but it 
must be noted that the cases are few, which have allowed remedies for 
such illegal coercion. The answers lie somewhere for the strange con- 
trast mentioned above, and it is suggested that what has been offered 
here might highlight the weak spots. 


PART Ill 


SoME RECOMMENDATIONS—A PROPOSED THrap DEGREE STATUTE 


The law in England is that a person accused of crime or in the 
custody of the police cannot be questioned in secret by the authori- 


* Fernelius v. Pierce, 22 Cal. 2d 226, 188 P. 2d 12 (1943); Carter v. Southern 
Ltd., 308 Ill. App. 502, 25 N.E. 2d 590 (1940); Matthews v. N.Y.C. & St. Louis R. 
Bsa gray ias0) (Ind. 1928); But see Bower v. Davis, 13 Cal. App. 2d 678, 57 

™ State, to Use of Brooks v. Fidelity & Deposit Co. of Md., supra note 54. 

™ Kennedy v. City of Daytona Beach, 132 Fla. 675, 182 So. 228 (1938), 
where the city was not held liable for assault and battery and false imprisonment 
by Face chief he is liable for such unlawful acts. See also City of Nampa 
v. Kibler, 62 Ida. 511, 118 P. 2d 411 (1941) City not liable for expenses of 

ing ce officers: 18 McQuiLLan, MounicrpaL Corporations sec. 53.80, 
wherein it is stated that statutes may provide for such liability. 








662 CONFESSIONS AND POLICE DETENTION 


ties.5® One observation of this practice shows that there were but three 
cases concerning coercive tactics and confession issues in England 
from about 1910 through 1930.°° Another observation is that the rate 
of crime detection in England compares favorably with the rate of 
crime detection in the United States. Looking at these two observa- 
tions, it becomes obvious that, although the English law is strict with 
regard to police methods, it does protect the citizens, and apparently 
it does not hinder police work. 

Ultimately, any argument for or against the use of third degree 
measures amounts to a balancing of the two sides of the problem. On 
the one hand we have the desire that all men should be free from 
despotic handling at the caprice of the police and government, whether 
innocent or guilty, before trial. On the other hand, we have the alleged 
need for such coercive tactics so that the guilty person might be dis- 
covered, in the necessary protéction of the people from wrongdoers. 
The complete freedom argument was that urged by the philosophers 
of the 1700’s, and reviewed in the opening portion of this note. In 
short, this argument says that since no man is guilty until so proved 
by the state, then every man should be treated as an innocent man 
until proved guilty by a fair trial. Aligned with this complete freedom 
view is a belief by many that coercive measures interfere with the 
efficient administration of police work and of justice.** 

The police side of the argument contends that third degree methods 
are necessary** in some cases (and supporters of this view stress the 
need only for liberal questioning methods, not coming out openly for 
actual physical coercion) where the police are fairly certain that the 
victim is the actual culprit, and where conviction can be had only 
upon the use of a confession, or evidence obtained through following 
up a confession. Otherwise, the criminal escapes, it is argued, and 


“ Rex v. Grayson, 16 Cr. Sitape 7 (1921) (“. police hed pe tte 
fas no right to yson ce 4d; ne old ean, 14 Cr. Apo. B23 fa ) (officer 

no 0 o elicit a ions suspect 

"43 Harv Harv. Le Rev. 617, at 618 (1930). 

® Chambers v. Flori orida, supra note 29, at 240, fn. 15; See also Lavive, THE 
Tump Decree, Vanguard Press, New York, 1930, p. vii: “The police in Great 
Britain, infinitely more efficient than our operate without resort to violence 
or to any of the ta petpeative methods described in this ie 

“ STEPHEN, op. cit. supra note 14, at 442, I think that the fact that 
the cannot ot be questioned stimulates the search i independent evidence.” 

a note on the same eer ee ee o of laziness in it. It is far 
pleansanter to sit quesfertatly ‘a. thee, shade rubbing nt papose into. devil's 
eyes than to go about sun hunting up ieidenie foes ae 
JOSERS, Little, Brown & Co., Boston, 1936, at p. 76, and geet by 2 Chicago 

acquit 


p. 77: “The fury saw that their m methods had been unfair 
dundee ‘who mi ve been convicted except for the police.” 
“People v supra note 32 (questioning necessary), at 254: “The effect 
df Gindiion eal rcing a ession . . . [depends] primarily 
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can continue his wrongdoing. It is contended that the integrity and 
superior knowledge of police with regard to criminals, their demeanor 
and ways and habits, will work to protect the person who actually is 
innocent of the crime. The number of confessions actually proved to 
be true, it is said, bears out this contention.“ In short, it is claimed 
that the police will apply the third degree only to the guilty person, 
or to one who has actual knowledge of who is the guilty person, with 
the result that no guilty persons are allowed to escape into free society. 

To either of these arguments can be offered the English example 
of another system. From what has been stated above, it provides both 
the protection necessary to the citizen and a better degree of 
effectiveness to police criminal detection. It is believed that the 
adoption in the United States of the English law with regard to 
questioning prisoners would be effective in answering both of the 
above arguments. It can be added, however, that the police might 
be forced to work a little harder, and a little more efficiently, to ferret 
out the criminals. 

In line with the English view is the suggestion that it might be 
wise to exclude all extra-judicial confessions as evidence of guilt—to 
permit self-incrimination only in the court room under the watchful 
eyes of the court. Coercive tactics would not be permitted in the court 
room, and the incentive for third degree outside of the court room 
would be destroyed. This suggestion hits directly at the primary evil, 
the infliction of the illegal treatment. 

A suggested compromise between the present system and the 
above-mentioned exclusion of all extra-judicial confessions system, 
would be to permit confessions only before magistrates, in the presence 
of the accusers, at the time of the arraignment.™ 

Another suggestion would be to be more careful in the selection 
of the men with whom we entrust the duty of protecting the citizens 
from crime. Higher pay would lure better men. An added requirement 
of at least a high school education could also guarantee to a greater 
degree the quality of our policemen.® 

Summing up all of these suggestions, it is believed that the most 
effective way to rid society of the dangers of the third degree, in prac- 


* Watts v. Indiana, supra note 42, Jackson dissenting at p. 60. See also 22 
Tenn. L. Rev. 1011, fn. 74, where the author suggests sound film recording the 
taking of a confession, to guarantee the state’s case. It is believed that this could 
be of help except for the fact that a confession could be coerced before making the 
actual recording, with mere formality of the movie making following an already 
broken defendant’s confession. 

“ Warner, How Can The Third Degree Be Eliminated, 1 Bu or Ricuts L. 
Rev. 24, 27 (1940). 

* Id. at 32. 
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tice, as well as in theory, is to completely exclude all extra-judicial 
confessions. The police ought to “have no right to interrogate ar- 
rested persons with reference to any charge against any one of them 
nor to invite from one co-defendant a statement against another.”®® 
History has shown that the third degree is a dangerous weapon in the 
hands of police. It should be done away with, and it is believed that 
the best way to do this is to hit at the incentive—the acquisition of a 
legal confession—thus destroying the value of the fruit of the third 
degree. Exclusion of extra-judicial confessions would answer the prob- 
lem. To permit even a confession before an examining magistrate is 
dangerous, for the reason that the third degree could be applied just 
before the examination with the same coercive effect. Suggested legis- 
lation is now offered embodying the complete exclusion rule. 


Series of Statutes Which Should Help to Eliminate The Third Degree 


I. Coercion of prisoners for purposes of confession—felony—Any 
public officer, or any peace officer, or any judge or justice of the peace, 
or any sheriff, under sheriff, deputy sheriff, constable, warden or jailer, 
or any chief of police, police magistrate, police officer, policeman or 
detective, or any person who shall have authority to arrest or to detain 
in custody, who, by threats either in words or physical acts, or by foul, 
violent or profane words or language, or by exhibitions of wrath or 
demonstrations of violence, or by the display or use of any club, 
weapon, or instrument, place, or thing of torture, shall put in fear, 
submission, or under duress, or shall assault, beat, strike, slap, kick 
or lay violent hands upon, or threaten to assault, beat, slap, kick or 
lay violent hands upon, any person, for the purpose of inducing or 
compelling such person to make any statement of fact, or revelation, 
about any transaction, or to make a confession or statement of his 
knowledge of the commission of any crime, or alleged, or suspected 
crime, shall be deemed to be guilty of a felony, and upon conviction 
thereof shall be imprisoned in the penitentiary for not less than one 
year nor more than five years. 


II. Additional penalty—In addition to the imprisonment for con- 
viction of the preceding felony, the defendant shall never thereafter 
be allowed to hold any office of profit or trust under the laws of this 
state, or any subdivision thereof, nor any city or town thereof. 


III. Not to prevent other criminal prosecution—The fact that acts 
of police officers may constitute a violation of this statute shall not 
prevent a trial and conviction of assault and battery under another 
criminal statute. 


“ Rex v. Grayson, supra note 58. 
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IV. Extra-judicial confessions excluded as evidence—Confessions 
obtained as a result of police questioning shall not be admissible as 
evidence of guilt in any court. The only confessions of guilt which 
shall be admissible will be those made in the trial court during the 
course of a trial. 


V. Evidence obtained by methods prohibited in this statute not to 
be admissible as evidence of guilt—Any evidence obtained either di- 
rectly or indirectly by the methods prohibited in this statute (Sec- 
tion I) is not admissible as evidence of guilt in any court. The trial 
judge shall determine the competence and admissibility of any alleged 
evidence under the provisions of this statute from evidence heard by 
him, independent of and without the hearing of the jury trying the 
case. 


V. Suppressing alleged criminal evidence—A defendant in a crimi- 
nal case may raise by preliminary motion a question concerning the 
competence of alleged evidence secured through violation of this statute 
(Section I) and if the trial judge finds the alleged evidence incom- 
petent he shall so rule and shall suppress it at that time. Alleged 
evidence suppressed pursuant to this section may not be offered or 
received into evidence upon the trial of the case. Failure to make a 
preliminary motion as provided in this section or a ruling adverse to 
the defendant upon such a motion shall not prejudice the defendant’s 
right to show incompetency of the alleged evidence at the time 
it is offered into evidence. 


VII. High school diploma required—No person shall be appointed 
as any public officer, or any peace officer, or any judge or justice of 
the peace, or any sheriff, under-sheriff, deputy sheriff, constable, 
warden or jailer, or any chief of police, police magistrate, police of- 
ficer, policeman or detective, under the laws of this state, or of any 
subdivision thereof, or of any city or town thereof, until and unless 
that person shall have a high school diploma.** 


Cares Richarp DoyLe 


“ Although this section of the statute is not aimed directly at the third degree 
abuses, it is felt that it will serve a purpose of added safety to the citizen. 
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ExHIsit 29 


MEMORANDUM 


To: Charles H. Slayman, Jr., chief counsel, Senate Constitutional Rights 
Subcommittee. 

From: Walter H. Maloney, Jr., assistant counsel. 

Subject: Article 31, Uniform Code of Military Justice. 


Article 31, Uniform Code of Military Justice, has its predecessors in article 24 
of the Articles of War and article 42 (c) of the Articles for the Government of 
the Navy. Both article 31 and its predecessors were put into military law to 
make the right to be free from compulsory self-incrimination meaningful at the 
earliest stage of criminal investigation. The obvious purpose of the articles 
is to remove from an interrogation any element of command pressure to answer 
questions which would tend to incriminate the person under investigation. It 
should be observed that such questioning, when done in a military atmosphere 
by a person of superior rank, can easily carry with it an implicit obligation to 
respond, since normally, in the military service, a subordinate is expected to 
reply promptly and accurately to the questions of his superior. Article 31 of 
the Uniform Code of Military Justice is broader than article 24 of the Articles 
of War, in that it applies not only to court-martial witnesses and persons formally 
accused of crime, but also to persons merely suspected of or implicated in a 
criminal offense. It is narrower than article 24, in that the older provision 
was restrictive, not only of military interrogators, but of civilian interrogators 
as well (e. g., county sheriffs who pick up an a. w. 0. 1.). The Court of Military 
Appeals has allowed confessions to be admitted at courts-martial when obtained 
by foreign law-enforcement officers in violation of the warning provision article 
31 (b), when there was no active participation by military interrogators. How- 
ever, when military and civilian (foreign or domestic) law-enforcement officers 
are working in concert, the court would presumably require compliance with 
article 31. While civilian authorities, not acting in concert with military in- 
vestigators, have no duty to warn an accused in accordance with article 31, 
the Court of Military Appeals will still not permit the introduction of a confession 
or admission obtained by civilian authorities by coercion or duress. 

In enacting article 31, Congress gave it no special or detailed consideration not 
given to other important provisions of the Uniform Code of Military Justice. Most 
of the committee discussion centered on article 31 (c), a thoroughly confusing 
provision, dealing with answering degrading questions at trial. The Court of 
Military Appeals has interpreted the legislative intent to be the removal of com- 
mand influenc? over an interrogated person during all stages of prosecution, 
from investigation to trial. 

The protection against self-incrimination afforded persons in the military 
trial is accomplished by the specific statutory provision (art. 31 (d)) that state- 
ments taken‘in violation of the article shall not be inadmissible at trial. Article 
31 .(d) forbids introduction into evidence of statements taken as a result of 
eoercion, unlawful influence, or unlawful inducement. It goes further than 
civilian courts by requiring a specific warning of rights as a prerequisite to 
admission of statement. There must be affirmative evidence that such a warn- 
ing has been given by an interrogator before any statement he takes can bé 
considered. There is no obligation on the part of the interrogator to read to a 
suspect the text of the article. Indeed such a rote reading can often be mis- 
leading, although current military-police directives in the Army require a read- 
ing. The requirement of the code, according to the Court of Military Appeals, is 
that the meaning of article 31 be explained to an accused so that the accused 
understands the explanation. In the case of military personnel of low intelli- 
gence, or personnel who do not speak English (e. g., Puerto Rican soldiers), a 
greater burden is placed upon an investigator than otherwise. The court has 
recognized that whether or not a particular accused understands a warning is 
a matter of fact in each case. The warning must include three factors: (a) 
The general nature of the crime of which the person is suspected, unless the 
facts of the situation are so clear that there could be no misunderstanding; 
(bd) a clear statement that an accused has the right to remain absolutely 
silent, not merely that he need not answer any questions which he thinks might 
incriminate him; and (c) that any answers given to an investigator can be used 
in evidence in the event of a trial by court-martial. Despite the requirement in 
(b), the court has vacillated on the question of whether silence in the face of an 
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accusation is an implicit admission of guilt. The tendency is to hold that such 
a silence is not an admission. 

The obligation to give the above-mentioned warning applies only when there is 
an element of officiality in an investigation. By “officiality” is meant any inter- 
rogation by a military policeman, an article 32 officer (pretrial investigator), a 
company commander, etc. However, spontaneous or casual admissions to friends 
or associates are admissible without a warning. Court of Military Appeals held 
valid a confession, without warning, made by an accused in confinement to a jail 
mate who was planted in the next cell to elicit information from him. However, 
an investigator cannot lawfully so much as request an accused to point out his 
clothing or identify his wall locker without first giving the article 31 warning. 

Court of Military Appeals has held that violations of article 31 violate military 
due process, thus making the compelling evidence rule inapplicable. In other 
words, if a record of trial contains an admitted statement taken in violation of 
article 31, Court of Military Appeals will reverse and remand, even though the 
record of trial contains additional independent evidence, even compelling evi- 
dence, of the accused’s guilt. 

The Court of Military Appeals has experienced considerable difficulty in work- 
ing out a rule applicable to testimonial acts, as distinct from testimonial utter- 
ances. With reference to the latter, it is clear that a prosecutor wishing to 
introduce into evidence a damaging testimonial utterance of the accused must 
clear two hurdles, the warning requirement and the requirement of freedom 
from coercion, unlawful influence, etc. With reference to testimonial acts (e. g., 
giving of handwriting specimens, blood and urine specimens, voice identifica- 
tions, etce.), the Court of Military Appeals originally permitted such acts to be 
admitted into evidence, even though procured by coercion. The law is compli- 
cated by the express provision of the Manual for Courts-Martial, which explicitly 
permits such acts to be required by military authorities. The best rationaliza- 
tion of its latest case indicates that, at least as to a majority of Court of Mili- 
tary Appeals, this manual provision has been overturned as contrary to the 
statute. The present state of the law with reference to compelling testimonial 
acts appears to be that such acts as giving of blood or urine specimens may not 
be compelled by force nor ordered by superior authority over the express objec- 
tion of the accused. However, a military agent about to take such a specimen 
or request a handwriting specimen is under no obligation to give the warning 
required by article 31 (b), as he would be before requesting a statement. 

The Court of Military Appeals has expressly rejected the McNabb doctrine 
by name, stating that it is a rule of evidence for Federal district courts having 
no applicability to a court-martial. This is the only conclusion that the Court of 
Military Appeals could arrive at, since the situation in the military service is so 
different. In civilian life, only a commissioner or judge can order a person 
into confinement. In the military services, a person by virtue of his military 
status is limited in his freedom of locomotion. With reference to actual con- 
finement in a stockade prior to trial, any officer can order any enlisted man into 
confinement by signing a confinement order. There is no requirement for hear- 
ing, presentation of evidence, etc. This is done as a matter of practice only 
where the accused is a menace to the command (e. g., sex fiend) or is likely 
to go a. w. 0. 1. before trial. A person in the military service can be ordered, 
as a part of his military duty, to appear at and remain at a military police 
station or CID or OSI office, and this is frequently the case. However, once 
there, article 31 applies. Such a situation is quite different from a civilian, who 
is subject to police orders only in a very limited number of circumstances. 
Article 97, Uniform Code of Military Justice, makes unlawful apprehensions or 
confinement a punishable offense. Paragraph 20 (d) (1), Manual for Courts 
Martial, requires probable cause by an officer ordering a man into confinement : 
however, the only remedy available to a person unlawfully confined is the filing 
of criminal charges against the person ordering confinement. 
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Exursit 30 
FEBRUARY 28, 1958. 


MEMORANDUM 


To: Charles H. Slayman, Jr., chief counsel, Senate Constitutional Rights Sub- 
committee. 

From: Walter H. Maloney, Jr., assistant counsel. 

Subject : Court of Military Appeals cases on article 31. 


The following is a list of cases decided by the Court of Military Appeals in 
which article 31, Uniform Code of Military Justice, has been construed or in 
which the question of involuntary confessions has been in issue. In addition 
to these cases, there are a large number of cases on the subject reported from 
the various boards of review. A summary of the holdings of the more im- 
portant cases on this subject can be found in the pocket part of the Manual for 
Courts-Martial, 1951. 


United States v. Clay (1 CMR 74 (1951) ). 

United States v. Monge (2 CMR 1 (1952) ). 

United States v. Sapp (2 CMR 6 (1952) ). 

United States v. Webb (2 CMR 127 (1952) ). 
United States v. Welch (83 CMR 136 (1952) ). 
United States v. Dupree (5 CMR 95 (1952) ). 
United States v. Collier (5 CMR 3 (1952) ). 
United States v. Wilson (8 CMR 48 (1953) ). 
United States v. Pedersen (8 CMR 63 (1953) ). 
United States v. Cooper et al. (8 CMR 133 (1953) ). 
United States v. McNeill (9 CMR 13 (1953) ). 
United States v. Williams (9 CMR 60 (1953) ). 
United States v. Hatchett (9 CMR 112 (1953) ). 
United States v. Davis (10 CMR 10 (1953) ). 
United States v. Fair (10 CMR 19 (1953) ). 
United States v. Phillips (10 CMR 32 (1953) ). 
United States v. Rosato (11 CMR 148 (1953) ). 
United States v. Eggers (11 CMR 191 (1953) ). 
United States v. O’Brien (11 CMR 105 (1953) ). 
United States v. Vigneault (12 CMR 8 (1953) ). 
United States v. Hagelberger (12 CMR 15 (1953) ). 
United States v. O’Brien (12 CMR 81 (1953) ). 
United States v. Seymour (12 CMR 157 (1953) ). 
United States v. Greer (18 CMR 132 (1953) ). 
United States v. Jackson (14 CMR 64 (1954) ). 
United States v. Molette (14 CMR 92 (1954) ). 
United States v. Manuel (14 CMR 157 (1954) ). 
United States v. Gibson (14 CMR 164 (1954) ). 
United States v. Josey (14 CMR 185 (1954) ). 
United States v. Sippel (15 CMR 50 (1954) ). 
United States v. Fisher (15 CMR 152 (1954) ). 
United States v. Henry (15 CMR 158 (1954) ). 
United States v. Ransom (15 CMR 195 (1954) ). 
United States v. Morris (15 CMR 209 (1954) ). 
United States vy. Armstrong (15 CMR 248 (1954) ). 
United States v. Williamson (15 CMR 320 (1954) ). 
United States v. Booker (15 CMR 335 (1954) ). 
United States v. Smith (15 CMR 369 (1954) ). 
United States v. Hernandez (16 CMR 39 (1954) ). 
United States v. Moore (16 CMR 56 (1954) ). 
United States v. Grisham (16 CMR 268 (1954) ). 
United States v. Barnaby (17 CMR 68 (1954) ). 
United States v. Andrews (17 CMR 66 (1954) ). 
United States v. Taylor (17 CMR 178 (1954) ). 
United States v. Howard (17 CMR 186 (1954) ). 
United States v. Trojanowski (17 CMR 305 (1954) ). 
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United States v. Dandaneau (18 CMR &6 (1955) ). 
United States v. Howell (18 CMR 288 (1955) ). 
United States v. Noce (19 CMR 11 (1955) ). 
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United States v. Dykes (19 CMR 31 (1955) ). 
United States v. Johnson (19 CMR 91 (1955) ). 
United States v. Ball (19 CMR 226 (1955) ). 
United States v. McGriff (19 CMR 269 (1955) ). 
United States v. Holmes (19 CMR 277 (1955) ). 
United States v. Payne (19 CMR 351 (1955) ). 
United States v. Higgins (20 CMR 24 (1955) ). 
United States v. Cudd (20 CMR 346 (1956) ). 
United States v. Murphy (21 CMR 158 (1956) ). 
United States v. Bennett (21 CMR 223 (1956) ). 
United States v. Brown (22 CMR 41 (1956) ). 
United States v. Jordan (22 CMR 242 (1957) ). 
United States v. Schilling (22 CMR 272 (1957) ). 
United States v. Green (23 CMR 8 (1957) ). 
United States v. Kelley (23 CMR 48 (1957) ). 
United States v. Price (23 CMR 54 (1957) ). 
United States v. Kowert (23 CMR 142 (1957) ). 
United States v. Spero (23 CMR 334 (1957) ). 


Exarsit 31 
CONFESSIONS AND ARRAIGNMENT 


COMPILATION OF STATE STATUTES RELATING TO ARRAIGNMENT 
AND STATH RULES OF EVIDENCE GOVERNING THE ADMISSIBILITY 
OF CONFESSIONS MADE WHILE UNDER ARREST AND PRIOR TO 
ARRAIGNMENT 


Prepared by the junior bar section of the Bar Association of the District of 
Columbia for the Council on Law Enforcement of the District of Columbia, 
December 1957 


From the earliest common law the admissibility of confessions has been @ 
source of judicial confusion. The courts have fluctuated from complete admis- 
sibility, with no restrictions, to absolute prohibition of the use of confessions 
as evidence. Social factors, methods of law enforcement, and changes in legal 
procedures, undoubtedly have influenced the courts. 

As to the question of the admissibility of confessions, each case must rest 
upon its own peculiar details and circumstances. Before the decision by the 
United States Supreme Court in McNabb v. United States (318 U. 8S. 332 (1942)), 
it was generally held that a mere delay in arraignment did not render a con- 
fession involuntary or inadmissible, although the fact of illegal detention could 
be taken into consideration in determining whether a confession was voluntary. 
But in that case the United States Supreme Court adopted the rule that a 
confession obtained during an illegal detention of the prisoner, due to failure 
to have the accused taken promptly before a magistrate for arraignment, was 
invalid. Even though the McNabb rule is controlling on the Federal courts, it 
is generally held that this rule is not controlling on State courts. 

Federal courts will exclude confessions obtained before prompt arraignment, 
notwithstanding their voluntary character; but the Federal rule does not arise 
from constitutional sources and is not a constitutional limitation on the States 
(Brown v. Allen, 344 U. S. 448 (1952); Daniels v. Allen, 344 U. S. 443 (1952) )- 

Since these decisions by the United States Supreme Court, many State courts 
have continued to hold admissible confessions made by an accused whose ar- 
raignment was delayed illegally, although the State decisions do indicate that the 
MeNabb rule hovers Over the State courts and enters into consideration of 
cases involving confessions, especially on the issue of the voluntary nature of the 
confession. 

The following is a compilation, in alphabetical order by States, of the State 
statutes concerning arraignment, and of the judicial rules of evidence of each 
State relating to the admissibility of confessions and admissions made while 
under arrest and prior to arraignment. 
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I. ALABAMA 
A. CODE OF ALABAMA 1940, TITLE 15 


§ 276. When a prisoner stands mute, or refuses to plead.—If a defendant, 
when arraigned, refuses or neglects to plead, or stands mute, the court must 
cause the plea of not guilty to be entered for him. 

§ 277. When a prisoner pleads guilty.—If he pleads guilty, no special venire 
need be drawn, but the court must cause the punishment to be determined by a 
jury, except where the punishment is by law required to be fixed by the court, 
and may, in all cases in which a plea of guilty is entered, cause witnesses to be 
examined, to ascertain the character of the offense. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


Confessions are admissable in evidence only by showing that they are not 
constrained by hope or fear; but the mere fact that a confession is made to an 
officer of the law does not render it inadmissible, nor does the fact that accused, 
while under arrest, makes a confession in answer to questions put to him by the 
officer having him in custody (Lester v. State, 170 Ala. 36). 

The mere fact that defendant was a prisoner in custody of officers of the 
law at time of his confession did not render it inadmissible in evidence as in- 
voluntary though made to or in presence of officers and in response to their 
questioning (Brooks v. State 248 Ala. 628). 

A confession is not inadmissible solely because it was made after arrest by an 
officer and before accused was taken before a committing magistrate (Myhand 
v. State 259 Ala. 415). 

II. ALASKA 


A. ALASKA COMPILED LAWS ANNOTATED 1949, VOLUME 3 


§ 66-10-1. Necessity for arraignment.—That when the indictment has been 
filed, the defendant, if he has been arrested, or as soon thereafter as he may be, 
must be arraigned thereon before the court in which it is found. 

§ 66-10-2. How arraignment made.—That the arraignment must be made by 
the court, or by the clerk or the district attorney under its direction, and 
consists in reading the indictment to the defendant, and delivering to him a copy 
thereof and the indorsements thereon, including the list of witnesses indorsed 
on it or appended thereto, and asking him whether he pleads guilty or not guilty 
to the indictment. 

§ 66-10-83. Informing defendant of right to counsel.—That if the defendant 
appear for arraignment without counsel, he must be informed by the court that 
it is his right to have counsel before being arraigned, and must be asked if he 
desires the aid of counsel. 

§ 66-104. Name of defendant: Information respecting name in indictment.— 
That when the defendant is arraigned he must be informed that if the name 
by which he is indicted be not his true name he must then declare his true 
name or be proceeded against by the name in the indictment. 

§ 66-10-5. Proceeding if defendant give no other name.—That if the de- 
fendant give no other name, the court may proceed accordingly. 

§ 66-10-6. Proceedings where defendant gives another name.—That if the 
defendant allege that another name is his true name, the court must direct an 
entry thereof to be made in its journal and the subsequent proceedings on the 
indictment may be had against him by that name, referring also to the name 
by which he is indicted. 

§ 66-10-7. Allowance of time to answer.—That if, on the arraignment, the 
defendant require it, he must be allowed until the next day, or such further time 
as the court may deem reasonable, to answer the indictment. 

§ 66-10-8. Proceedings where defendant refuses to plead.—If the defendant, 
within the time required, refuse to plead to the indictment, the court must direct 
that a plea of not guilty be entered for him. 

§ 66-10-9. Presence of defendant at arraignment.—When the indictment is 
for a felony the defendant must be personally present at the arraignment, but 
if it be for a misdemeanor only, and the defendant has been held to answer to 
the charge, the court, with written consent of the defendant, may permit appear- 
ance by counsel. 
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§ 66-10-10. Officer bringing in defendant.—That when the personal appearance 
of the defendant is necessary, if he be in custody, the court may direct the proper 
officer to bring him before it to be arraigned, and the officer must do so accord- 
ingly. 

§ 66-10-11. Order for bench warrant.—That if the defendant has given bail, or 
has deposited money in lieu thereof, and does not appear to be arraigned when 
his personal appearance is necessary therefor, the court, in addition to the for- 
feiture of the undertaking of bail or of the money deposited in lieu thereof, may 
order the clerk to issue a bench warrant for his arrest. 

§ 66-10-12. Order for bench warrant where defendant not arrested.—That 
when an indictment is filed in court, if the defendant has not been arrested and 
held to answer the charge, unless he voluntarily appear for arraignment the court 
must order the clerk to issue a bench warrant for his arrest. 

§ 66-10-13. Fixing and indorsing amount of bail.—That if the crime charged 
in the indictment be bailable, the court, upon directing the bench warrant to issue, 
must fix the amount of bail, and the clerk must indorse the same upon such war- 
rant and sign it, substantially as follows: “The defendant is to be admitted to 
bail in the sum of — dollars.” 

§ 66-10-14. Issuance of warrant.—That at any time after the making of the 
order for the bench warrant, the clerk, on the application of the United States 
attorney, must issue such warrant as by order directed. whether the court be 
sitting or not. 

§ 66-10-15. Form of bench warrant.—That the bench warrant upon the indict- 
ment must be substantially in the following form: 





PM TR a 


“District court for the Territory of Alaska—in the name of the United States of 
America 


“To the UnirepD STATES MARSHAL FOR THE TERRITORY OF ALASKA, OR ANY DEPUTY, 


Greeting: 
“An indictment having been found on the —_---~ Gay Of woc.,) ets hundred 
and ___-_, in the district court for the Territory aforesaid, division No. —~---, 


charging A B with the crime of (designating it generally), this is to command 
you forthwith to arrest the defendant, and bring him before such court to answer 
the indictment, or, if the court have adjourned for the term, that you detain him 
in your custory. By order of the court. 

“Witness my hand and seal of said district court, affixed at this ____ day 
OLR ais hundred and __-_-. 


Eu. s.J “C.D., Clerk.” 


§ 66-10-16. Taking defendant before court or commissioner: Admission to 
bail.—That when the crime is abailable, and the defendant requires it, the officer 
making the arrest must take him before the court if in session, unless otherwise 
ordered by the court; and if the court is not in session, or if the court or judge 
makes an order so directing, before a commissioner for the purpose of putting 
in bail; and thereupon such commissioner must proceed in respect thereto accord- 
ing to the provisions of Chapter 17 of this title. 

§ 66-10-17. Order on taking bail: Proceedings.—That if bail be taken, the 
court or the commissioner must make the order prescribed by section 66-17-21, 
and deliver it to the officer, who must thereupon discharge the defendant, and 
without delay return the warrant and order to the clerk of the court at which the 
defendant is required to appear. 

§ 66-10-18. Proceedings where bail not allowed.—That if the bail be not al- 
lowed, the officer must take the defendant before the court or commit him to the 
custody of the jailer, according to the command of the warrant. 

§ 66-10-19. Ordering into custody defendant admitted to bail—That although 
the defendant has put in bail to answer the charge or the indictment, the court 
may, at any time after the indictment is found, order the defendant into actual 
custody, unless he give bail with new sureties or in an increased amount, to be 
specified in the order. 

§ 66-10-20. Proceedings after order.—That if the defendant be present when 
the order is made, he must be forthwith committed accordingly; but if he be 


not present, a bench warrant must be issued and proceeded upon in the manner 
provided in this chapter. 
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Federal rule relating to the admission of confessions made prior to arraign- 
ment prevails. 


III. ARIzona 


A. ARIZONA REVISED STATUTES ANNOTATED, VOLUME 17 


Rule 160. Arraignment of defendant—When an indictment has been found or 
an information filed against a person, he shall, before he is put on trial for the 
offense charged, be arraigned by having the charge stated to him by the clerk or 
judge in open court and by being called upon to plead thereto. If the defendant 
so demands before he pleads, the indictment or information shall be read to him 
by the clerk or judge. An entry of the arraignment shall be made of record. 

Rule 161. True name on arraignment.—When the defendant is arraigned, he 
shall be informed that if the name by which he is charged is not his true name 
he must then declare his true name, or be proceeded against by the name in the 
indictment or information. If he gives no other name, the court may proceed 
accordingly. If he alleges that another name is his true name, the court shall 
direct an entry thereof in the minutes and record of the arraignment, and the 
subsequent proceedings may be had against him by that name, referring also to 
the name by which he was first charged. 

Rule 162. Arraignment of joint defendants.—Defendants who are jointly 
charged in an indictment or information may be arraigned separately or together 
in the discretion of the court. 

Rule 163. Right to counsel on arraignment; duty and privilege of counsel; 
substitution of counsel; effect of failure to assign.—Before the defendant is 
arraigned on a charge of felony; if he is without counsel, the court shall ask 
him if he desires the aid of counsel and if he answers in the affirmative, and 
declares, under oath, that he has no means to employ counsel, the court shall 
assign counsel to represent him in the action. Counsel so assigned shall serve 
without cost to the defendant, and shall have free access to the defendant, in 
private, at all reasonable hours while acting as counsel for him. Assignment 
of counsel shall not deprive the defendant of the right to engage other counsel 
at any stage of the proceedings in substitution of counsel assigned him by the 
court. Failure to assign counsel before arraignment shall not effect the validity 
of any proceeding in the action, if it appears that the defendant was subsequently 
represented by counsel whether assigned to him or of his own choosing and that 
the defendant was not in fact prejudiced by such failure. 

Rule 164. Court of arraignment.—The defendant shall be arraigned in the 
court in which the indictment or information is filed, unless before arraignment 
the action has been removed to another court, in which case he shall be arraigned 
in that court. 

Rule 165. Failure to arraign; irregularity of arraignment.—Neither a failure 
to arraign nor an irregularity in the arraignment shall affect the validity of any 
proceeding in the action if the defendant pleads to the indictment or information 
or proceeds to trial without objecting to such failure or irregularity. 

Rule 166. Motion to quash or plea upon arraignment.—Upon being arraigned 
the defendant shall immediately, unless the court grants him further time, 
either move to quash the indictment or information or plead thereto, or do both. 
If he moves to quash, without also pleading, and the motion is withdrawn or 
overruled he shall immediately plead. 

Rule 167. Entry of plea of not guilty upon defendant standing mute or plead- 
ing evasively or upon failure of corporation to appear.—If the defendant is a 
corporation and fails to appear, or if any defendant stands mute or pleads 
evasively, a plea of not guilty shall be entered of record. 

Rule 231. Proceedings at which presence of defendant required in felony 
prosecution: exception.— 

A. In a prosecution for a felony the defendant shall be present— 

1. At arraignment. 

2. When a plea of guilty is made. 

3. At the calling, examination, challenging, impaneling and swearing of 
the jury. 

4. At all proceedings before the court when the jury is present. 

5. When evidence is addressed to the court out of the presence of the 
jury for the purpose of laying the foundation for the introduction of evidence 
before the jury. 
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6. At a view by the jury. 
7. At the rendition of the verdict. 

B. If the defendant is voluntarily absent, the proceedings provided by this 
rule, except in paragraphs 1 and 2 of subject A, may be had in his absence if the 
court so orders. 

Rule 232. Proceedings at which presence of defendant required in misde- 
meanor prosecution; exception—In a prosecution for a misdemeanor any pro- 
ceeding except the arraignment, the making of a plea of guilty, and the pro- 
nouncement of a sentence of imprisonment as provided in rule 235, may be had 
in the absence of the defendant if such absence is voluntary. 

Rule 151. Lost or mislaid indictment or information; use of copy.—When an 
indictment or information which has been filed has been so mutilated or ob- 
literated as to be illegible, or has been lost, mislaid, destroyed, stolen, or for 
any other reason cannot be produced at the arraignment or trial of the defend- 
ant, he may be arraigned and tried on a copy thereof certified by the county 
attorney as a true and correct copy of the document filed with the clerk. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGN MENT 


A prosecuting attorney or a peace officer may secure statements from a de- 
fendant after his arrest, and prior or subsequent to his arraignment, which may 
be introduced in evidence when they are wholly voluntary (State v. Johnson, 
69 Ariz, 203). 

Accused’s statement at preliminary hearing, that he was guilty, was not a plea, 
and was admissible as a judicial confession (Rules of Criminal Procedure, rule 
39, A. C. A. 1939, sec. 44-302; State v. Thomas, 76 Ariz 52). 


IV. ARKANSAS 
A. ARKANSAS STATUTES 1947 ANNOTATED VOLUME IV 


§ 48-1201. Arraignment defined—An arraignment is the reading of the in- 
dictment by the clerk to the defendant, and asking him if he pleads guilty or 
not guilty to the indictment. 

§ 43-1202. When arraignment necessary.—The arraignment shall only be 
made in indictments for felony, and may be dispensed with by the court, with 
the defendant’s consent. 

§ 43-1203. Assignment of counsel——If any person about to be arraigned 
upon an indictment for a felony, be without counsel to conduct his defense, and 
shall be unable to employ any, it shall be the duty of the court to assign him 
counsel, at his request, not exceeding two [2], who shall have free access to the 
prisoner at all reasonable hours. 

§ 43-1204. Copy of indictment to accused.—It shall be the duty of the clerk 
of the court in which an indictment against any person for a capital offense may 
be pending, whenever the defendant shall be in custody, to make out a copy of 
such indictment, and cause the same to be delivered to the defendant or his 
counsel, at least forty-eight [48] hours before he: shall be arraigned on such 
indictment; but the defendant may, at his request, be arraigned and tried at 
any time after the service of such copy. 

§ 43-1205. Right to such copy.—Every person who shall be indicted for an 
offense, who shall be in custody, or held by recognizance to appear and answer 
such indictment, shall, on demand, and on payment of the fees allowed by law 
therefor, be entitled to a copy of the indictment and all endorsements thereon. 

§ 43-1206. Proceeding on arraignment.—Upon the arraignment, or upon the 
call of the indictment for trial(s), if there is no arraignment, the defendant 
must either move to set aside the indictment, or plead thereto. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


Mere fact that confession was procured from defendant while he was being 
held in custody without a warrant and before he had been taken before a com- 
mitting magistrate did not make confession inadmissible (State v. Browning 206 
Ark. 791). 

When a confession is voluntarily made it cannot be rejected because made 
before commitment, but fact of arrest and confinement before arraignment is 
a circumstance which goes to question of voluntariness. 

Exclusion of confession on ground that it was obtained before accused had 


been arraigned before some committing authority was error (Pope’s Digest, 
sec. 3729). 
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When a confession is voluntarily made it cannot be rejected because made 
before commitment ; the fact of arrest and confinement before arraignment being 
merely circumstances going to question (Hall v. State, 209 Ark. 180). 

That confession was made prior to arraignment did not render it inadmissible 
(Howell v. State, 220 Ark. 278). 









V. CALIFORNIA 








A. WEST’S ANNOTATED CALIFORNIA CODES, PENAL CODE 








§ 976. Necessity; court; transfer—When the accusatory pleading is filed, the 
defendant must be arraigned thereon before the court in which it is filed, unless 
the action is transferred to some other court for trial. 

§ 977. Presence of defendant; exrception—The defendant must be personally 
present at the arraignment, except that if the accusatory pleading charges a 
misdemeanor only he may appear by counsel. 

§ 978. Defendant in custody; officer to bring him before court.—If in custody, 
to be brought before court. When his personal appearance is necessary, if he 
is in custody, the court may direct and the officer in whose custody he is must 
bring him before it to be arraigned. 

§ 979. Defendant discharged on bail or deposit; nonappearance; forfeiture; 
bench warrant.—If the defendant has been discharged on bail or has deposited 
money or other property instead thereof, and does not appear to be arraigned 
when his personal presence is necessary, the court, in addition to the forfeiture 
of the undertaking of bail or of the money or other proper deposited, may 
order the issuance of a bench warrant for his arrest. 

§ 980. Bench warrant; issuance—At any time after the order for a bench 
warrant is made, whether the court is sitting or not, the clerk, or if there is no 
clerk, the judge or justice of the court, may, on application of the prosecuting 
attorney, issue a bench warrant to one or more counties. 

§ 981. Bench warrant; form; felong case—The bench warrant upon the indict- 
ment or information must if the offense is a felony, be substantially in the follow- 
ing form: County of _____-__~__. The People of the State of California to any 
Sheriff, Constable, Marshal, or Policeman in this State. An indictment having 
been found (or information filed) on the ____ day of ____, (A. D. eighteen ____, in 
the Superior Court of the County of____,) charging C. D. with the crime of —___ 
(designating it generally) ; you are, therefore, commanded forthwith to arrest the 
above named C. D., and bring him before that Court (or if the indictment and in- 
formation has been sent to another Court, then before that Court, naming it), to 
answer said indictment (or information), or if the Court be not in session, that 
you deliver him into the custody of the Sheriff of the County of - 

Given under my hand, with the seal of said Court affixed, this ____ _ day of _ Sie 





























‘By order of said Court. 
[SEAL] E. F., Clerk. 


§ 982. Nonbailable offense; custody of defendant; bail upon habeas corpus; 
bailable offense; direction on bench warrant as to bail—The defendant, when 
arrested under a warrant for an offense not bailable, must be held in custody by 
the Sheriff of the county in which the indictment is found or information filed, 
unless admitted to bail after an examination upon a writ of habeas corpus; but if 
the offense is bailable, there must be added to the body of the bench warrant a 
direction to the following effect: “Or, if he requires it, that you take him before 
any magistrate in that county, or in the county in which you arrest him, that he 
may give bail to answer to the indictment (or information) ;” and the Court, upon 
directing it to issue, must fix the amount of bail, and an indorsement must be 
made thereon and signed by the Clerk, to the following effect: “The defendant is 
to be admitted to bail in the sum of —__-_- dollars.” 

§ 983. Bench warrant; service.—The bench warrant may be served in any 
county in the same manner as a warrant of arrest. 

§ 984. Bench warrant; proceeding on giving bail in another county.—Proceed- 
ing on giving bail in another county. If the defendant is brought before a mag- 
istrate of another county for the purpose of giving bail, the magistrate must 
proceed in respect thereto in the same manner as if the defendant had been 
brought before him upon a warrant of arrest, and the same proceedings must 
be had thereon. 

§ 985. Increased bail on felony charge; custody until increased bail given— 
When the information or indictment is for a felony, and the defendant, before 
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the filing thereof, has given bail for his appearance to answer the charge, the 
Court to which the indictment or information is presented, or in which it is 
pending, may order the defendant to be committed to actual custody, unless he 
gives bail in an increased amount, to be specified in the order. 

§ 986. Increased bail on felony charges; commitment of defendant or issuance 
of bench warrant.—Defendant if present when order made, to be committed; if 
not, bench warrant to issue. If the defendant is present when the order is made, 
he must be forthwith committed. If he is not present, a bench warrant must be 
issued and proceeded upon in the manner provided in this Chapter. 

§ 987. Advising defendant on arraignment of right to counsel; assignment of 
counsel.—Defendant, on arraignment, to be informed of his right to counsel. 
When court to assign counsel. If the defendant appears for arraignment with- 
out counsel, he’ must be informed by the court that it is his right to have coun- 
sel before being arraigned, and must be asked if he desires the aid of counsel. If 
he desires and is unable to employ counsel, the court must assign counsel to 
defend him. 

§ 987a. Assigned counsel; compensation; public defenders; fees chargeable to 
department of corrections.—In any case in which counsel is assigned in the 
superior court to defend a person who is charged therein with crime, or is as- 
signed in a municipal or justice’s court, or justice court as established pursuant 
to the Municipal and Justice Court Act of 1949, to represent such a person on a 
preliminary examination in such a court and who desires but who is unable to 
employ counsel, such counsel, in a county, or city and county, in which there is 
no public defender, or in a case in which the court finds that because of conflict 
of interest or other reasons the public defender has properly refused to repre- 
sent the person accused, shall receive a reasonable sum for compensation and 
for necessary expenses, the amount of which shall be determined by the court, 
to be paid out of the general fund of the county. 

The board of supervisors may by contract provide that any public defender 
duly appointed or elected may charge reasonable fees to the Department of 
Corrections for representing inmates of prisons under its control, and the De- 
partment of Corrections may upon approval by the court pay such fees in the 
county treasury to be placed in the general fund of the county. 

§ 988. Definition; procedure.—The arraignment must be made by the court, 
or by the clerk or prosecuting attorney under its direction, and consists in 
reading the accusatory pleading to the defendant and delivering to him a true 
copy thereof, and of the endorsements thereon, if any, including the list of wit- 
nesses, and asking him whether he pleads guilty or not guilty to the accusatory 
pleading ; provided, that where the accusatory pleading is a complaint charging 
a misdemeanor triable in an inferior court, a copy of the same need not be de- 
livered to any defendant unless requested by him. 

§ 989. True name of defendant; entry in minutes; use in subsequent proceed- 
ings.—When the defendant is arraigned, he must be informed that if the name 
by which he is prosecuted is not his true name, he must then declare his true 
name, or be proceeded against by the name in the accusatory pleading. If he 
gives no other name, the court may proceed accordingly ; but if he alleges that 
another name is his true name, the court must direct an entry thereof in the 
minutes of the arraignment, and the subsequent proceedings on the accusatory 
pleading may be had against him by that name, referring also to the name by 
which he was first charged therein. 

§ 990. Reasonable time to answer; maximum and minimum time.—If on the 
arraignment, the defendant requires it, he must be allowed a reasonable time 
to answer, which shall be not less than one day for an offense originally triable in 
the superior court and not more than seven days for an offense originally triable 
in an inferior court. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


A confession made to an officer who has the prisoner in custody, whether 
it appears to have been made voluntarily or not is admissible, if it was not 
induced by improper means (People v. Long, 48 C. 444). 

When a person charged with the commission of a crime is arrested and held 
in custody more than 24 hours without being taken before a magistrate, volun- 
tary confessions made by him to the officer are not to be excluded as evidence, 
on the ground that he was illegally in custody after the 24 hours expired (People 
v. Devine, 46 C. 45). 
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A confession of an accused person at a preliminary examination, if voluntary 
and free from undue influence, may be used in evidence against him at the sub- 
sequent trial (People v. Kelley, 47 C. 125). 

Mere fact that confession was made to police or other officer of law while 
accused was under arrest does not necessarily render confession involuntary 
and inadmissible (People v. Gonzales, 24 C. 2d 870; People v. Morton, 86 C. A. 
2d 412; People v. Guellar, 110 C. A. 2d 273). 

A confession is not rendered inadmissible merely by the fact that it was 
obtained during an undue delay between arrest and time when accused was 
brought before the court (People v. Thompson, 133 C. A. 2d 4). 


VI. CoLoRADO 


A. COLORADO REVISED STATUTES, 1953 





§ 39-3-6. Copy of indictment and list of jurors and witnesses furnished.— 
Every person charged with murder or other felonious crime, shall be furnished, 
previous to his arraignment, with a copy of the indictment, and a list of the 
jurors and witnesses. In all other cases he at his own request, or at the request 
of his counsel, shall be furnished with a copy of the indictment, and a list of 
the jurors and witnesses. 

§ 39-7-5. Arraignment plea—Issue—Error.—U pon the arraignment of a pris- 
oner it shall be sufficient, without complying with any other form, to declare 
orally by himself or his counsel that he is not guilty, which declaration or plea 
shall be immediately entered upon the minutes of the court by the clerk, and 
the mention of the arraignment and such plea shall constitute the issue between 
the people of the state and the prisoner. If the clerk should neglect to insert 
in the minutes of the arraignment and plea, it may and shall be done at any 
time by order of the court, and then the error or defect shall be cured. 

§ 39-7-6. Plea of misnomer, how disposed.—Whenever any defendant in an 
indictment, shall plead in abatement a misnomer, the indictment shall not be 
quashed, nor the prosecution thereby abated, but the true name as set forth in 
such plea shall be entered of record by the clerk, and the cause proceed as 
though the indictment contained the correct name of the party accused. 

§ 39-T-7. Demurrer or motion to quash in writing.—When any defendant shall 
wish to demur, or to move to quash an indictment, such defendant shall make 
such demurrer or motion in writing, and therein specially and particularly set 
down, state and point out the defects of, or reasons why such indictment should 
be quashed, and the court shall hear no other reason than those so specially 
stated and set forth. 

§ 39-7-8. Plea of guilty—Court to examine witnesses.—In all cases where 
the party indicated shall plead guilty, such plea shall not be entered until the 
court shall have fully explained to the accused the consequences of entering 
such plea, after which, if the party indicted persists in pleading guilty, such 
plea shall be received and recorded, and the court proceed to render judgment 
and execution thereon, as if he had been found guilty by a jury. Im all cases 
where the court possesses any discretion as to the extent of the punishment, it 
shall be the duty of the court to examine witnesses as to the aggravation and 
mitigation of the offense. 

§ 39-7-9. When prisoner refuses to plead.—In all cases where the party in- 
dicted or informed against shall, on being arraigned, obstinately stand mute, 
or refuse to plead, standing mute or refusing to plead shall be adjudged and 
taken to be a denial of the facts charged in the indictment or information, and 
the court shall order the plea of not guilty to be entered on the minutes, and 
the trial, judgment and execution shall proceed in the same manner as it would 
have done had the party pleaded not guilty. And in case the party indicted or 
informed against, shall not, for any reason, be arraigned as provided by law, 
and shall thereafter enter upon the trial upon the charge contained in said in- 
dictment or information, without objection, because of not having been so 
arraigned as provided by law, then and in that event, such error or omission 
being called to the attention of the trial court or judge, at any time during the 
progress of said trial, or at any time thereafter, in case of conviction, said court 
or judge shall cause an order to be entered, of a plea of not guilty, said order to 
take effect nune pro tunc as of the day of and immediately before the beginning 
of said trial, and upon the entry of said order, an issue upon the charge con- 
tained in said indictment or information shall be demeed to have been raised 
between the people and the defendant in such cases as of the date of the be- 
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ginning of said trial, and no motion in arrest of judgment or otherwise shall be 
sustained by the court or judge because of the omission of a plea in behalf 
of defendant at or before the beginning of such trial. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


The fact that defendant was in custody at time of making confession to officers 
did not render evidence thereof incompetent (Cahill v. People, 111 Colo. 29). 

If a defendant’s statement is admissible as an admission or declaration, it is 
admissible as an entire statement, including favorable and unfavorable parts, and 
where evidence discloses that statements were made without threat, compulsion, 
coercion, inducement or anything akin thereto, they are admissible against him 
although at time of statement he was under arrest, and the rule is likewise in 
written or oral confessions (McRae v. People, 131 Colo. 305). 

Evidence of accused’s confession is not inadmissible merely because confession 
was obtained during undue delay between his arrest and time when he was 
brought before court, nor by fact that persons in authority were present when it 
was made or that he was not represented by counsel (Cahill v. People, 111 Colo. 
29). 


VII. CoNNEcTICUT 


A. GENERAL STATUTES OF CONNECTICUT, VOLUME III 





§ 8721. Criminal jurisdiction of trial justices—Each trial justice, in any 
court held by him in the county for which he is appointed, shall have jurisdic- 
tion of all offenses committed in the town in which he holds such court, which 
are punishable by a fine of one more than one hundred dollars, or by imprison- 
ment in jail not more than sixty days or both; but, in lieu of punishing any 
convicted person by imprisonment in jail, he may punish him by imprisonment 
in the county workhouse, for a term not exceeding ninety days. When a trial 
justice may commit any person for the non-payment of any fine, he may commit 
him to the jail or to such county workhouse until he pays the same. 

§ 8722. Issue of warrant after arrest——When any person shall be apprehended 
and brought before a trial justice by any proper officer without a previous war- 
rant, such justice shall issue a warrant and cause such person to be arrested 
and dealt with according to the law. 

§ 8723. May issue criminal process to be served anywhere in the State—Any 
trial justice may issue process upon any complaint authorized by law, to any 
proper officer, or by name to any indifferent person, to be served in any part of 
the State, to apprehend and bring before himself or any other proper authority, 
for trial or examination, any person against whom complaint shall be made for 
any criminal offense for which he ought to be brought before such authority, and 
may, in like manner, grant a subpoena or capias for witnesses in such cases; 
and such indifferent person shall have authority to execute the same. 

§ 8725. Conviction and binding over by trial justice—No trial justice shall 
have final jurisdiction of any prosecution for crime, the punishment for which 
may be imprisonment in the State Prison. When any person shall be brought 
before a trial justice upon any complaint charging an offense for which the 
punishment may be greater or less than a fine of one hundred dollars and an 
imprisonment for sixty days, he may try the same; and, if in his opinion no 
greater punishment ought to be imposed, he may render judgment therein for a 
fine of not more than one hundred dollars and an imprisonment for not more 
than sixty days and grant a warrant for the execution of the same; but, if in 
his opinion such offense shall be of so aggravated a nature as to require a 
greater punishment, the accused shall, except when otherwise specially provided, 
be bound to the next superior court having criminal jurisdiction to be held in the 
county in which the offense was committed. 


B. RULE OF ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


Testimony of officer as to confession made by accused after his arrest for 
murder is admissible, notwithstanding that confession was made while accused 
was in custody (State v. Palko, 121 Conn. 669). 

Alleged technically illegal detention of accused while confession was being 
taken did not render confession inadmissible where it did not appear that deten- 


tion had any causal connection with giving or signing of statement (State vy. 
Guastamachio, 137 Conn. 179). 
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The fact that accused was not taken before a proper magistrate did not render 
his confession inadmissible (Gen. St., 1949, sec. 465). 

Even if detention of defendant was illegal, such of itself, would not be suf- 
ficient to affect validity of his confession (State v. Tomassi, 137 Conn. 113). 


VIII. DELAWARE 
A. DELAWARE CODE ANNOTATED, VOLUME 18 


Superior Court Rule 7. The Indictment and the Information 

(a) Use of indictment or information.—An offense which may be punished 
by death shall be prosecuted by indictment. Except where otherwise provided 
by the constitution of this State, an offense within the exciusive jurisdiction of 
the Superior Court shall be prosecuted by indictment or, if indictment is waived, 
it may be prosecuted by information. 

(b) Waiver of indictment——An offense within the exclusive jurisdiction of 
the Superior Court, except an offense which may be punished by death, may be 
prosecuted by information if the defendant, after he has been advised of the 
nature of the charge and of his rights, waives in open court prosecution by 
indictment. 

(c) Nature and contents.—The indictment or the information shall be a plain, 
concise and definite written statement of the essential facts constituting the 
offenses charged. It shall be signed by the Attorney General. It need not 
contain a formal commencement, a formal conclusion or any other matter not 
necessary to such statement. Allegations made in one count may be incorpo- 
rated by reference in another count. It may be alleged in a single count that 
the means by which the defendant committed the offense are unknown or that 
he committed it by one or more specified means. The indictment or informa- 
tion shall state for each count the official or customary citation of the statute, 
rule, regulation or other provision of law which the defendant is alleged therein 
to have violated. Error in the citation or its omission shall not be grounds for 
dismissal of the indictment or information or for reversal of a conviction if the 
error or omission did not mislead the defendant to his prejudice. 

(dad) Surplusage—The court on motion of the defendant may strike sur- 
plusage from the indictment or information. 

(e) Amendment of information.—The court may permit an information to 
be amended at any time before verdict or finding if no additional or different 
offense is charged and if substantial rights of the defendant are not prejudiced. 

(f) Bill of particulars—The court for cause may direct the filing of a bill of 
particulars. A motion for a bill of particulars may be made only within ten 
days after arraignment or at such other time before or after arraignment as 
may be prescribed by order of the court. A bill of particulars may be amended 
at any time subject to such conditions as justice requires. 


Superior Court Rule 10. Arraignment 

Arraignment shall be conducted in open courts. It shall consist of reading 
the indictment or information to the defendant or stating to him the substance 
of the charge, informing him whether the charge is a felony or a misdemeanor, 
and calling on him to plead thereto. He shall be given a copy of the indictment 
or information before he is called upon to plead. The defendant shall not be 
required to raise his hand when being arraigned. 


Superior Court Rule 1l. Pleas 

A defendant may plead not guilty, guilty, or, with the consent of the court, 
nolo contendere. The court may refuse to accept a plea of guilty, and shall not 
accept the plea without first determining that the plea is made voluntarily with 
understanding of the nature of the charge. If a defendant refuses to plead or 
if the court refuses to accept a plea of guilty or if a defendant corporation fails 
to appear, the court shall enter a plea of not guilty. 


Superior Court Rule 12. 


(A) Pleading and Motions 
Pleadings in criminal proceedings shall be the indictment or the information, 
and the pleas of not guilty, guilty and nolo contendere. All other pleas, and 
demurrers and motions to quash are abolished, and defenses and objections 
raised before trial which heretofore could have been raised by one or more of 
them shall be raised only by motion to dismiss or to grant appropriate relief, 
as provided in these rules. 
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(B) Motion Raising Defenses and Objections 


(1) Defenses and objections which may be raised.—Any defense or objectior 
which is capable of determination without the trial of the general issue may be’ 
raised before trial by motion. 

(2) Defenses and objections which must be raised.—Defenses and objections 
based on defects in the institution of the prosecution or in the indictment or 
information other than that it fails to show jurisdiction in the court or to 
charge an offense may be raised only by motion before trial. The motion shall 
include all such defenses and objections then available to the defendant. Fail- 
ure to present any such defense or objection as herein provided constitutes a 
waiver thereof, but the court for cause shown may grant relief from the waiver. 
Lack of jurisdiction or the failure of the indictment or information to charge 
an offense shall be noticed by the court at any time during the pendency of the 
proceeding. 

(3) Time of making motion.—The motion shall be made not later than five 
days after arraignment, but the court may permit it to be made within a reason- 
able time thereafter. 

(4) Hearing on motion.—A motion before trial raising defenses or objection 
shall be determined before trial unless the court orders that it be deferred for 
determination at the trial of the general issue. An issue of fact shall be tried by 
a jury if a jury trial is required under a constitutional or statutory provision. 
All other issues of fact shall be determined by the court with or without a jury 
on affidavits or in such manner as the court may direct. 

(5) Effect of determination.—If a motion is determined adversely to the de- 
fendant he shall be permitted to plead if he had not previously pleaded. A plea 
previously entered shall stand. If the court grants a motion based on a defect in 
the institution of the prosecution or in the indictment, it may also order that the 
defendant be held in custody or that his bail be continued for a specified time 
pending the filing of a new indictment or information. Nothing in this rule shall 
be deemed to affect the provisions of any statutes of this State relating to periods 
of limitation. 


Superior Court Rule 22. Time of motion to transfer 


A motion to transfer under these rules may be made at or before arraignment 
or at such time as the court or these rules may prescribe. 


Superior Court Rule 43. Presence of the defendant 


The defendant shall be present at the arraignment, at every state of 
the trial including the impaneling of the jury and the return of the verdict, and. 
at the imposition of sentence, except as otherwise provided by these rules. In 
prosecutions for offenses not punishable by death, the defendant’s voluntary 
absence after the trial has been commenced in his presence shall not prevent 
continuing the trial to and including the return of the verdict. A corporation 
may appear by counsel for all purposes. The defendant’s presence is not required. 
at a reduction of sentence under Rule 35. 


Superior Court Rule 49. Service and filing of papers 


(a) Service; when required.—Written motions and petitions other than those 
which are heard ex parte, written notices, and similar papers shall be served 
upon the adverse parties. 

(b) Service; how made.—Whenever under these rules or by an order of the 
court service is required or permitted to be made upon a party represented by am 
attorney, the service shall be made upon the attorney unless service upon the 
party himself is ordered by the court. Service upon the attorney or upon a party. 
shall be made in the manner provided in civil actions. 

(c) Notice of orders.—Immediately upon the entry of an order made on @ 
written motion subsequent to arraignment the prothonotary shall mail to each 
party affected thereby a notice thereof and shall make a note in the docket of the 
mailing. 

(d) Filing.—Papers required to be served shall be filed with the court. Papers 
shall be filed in the manner provided in civil sections. 


Column 7, Title 11: 6505. Incarceration upon arrest by private detectives 

(a) All prisoners arrested by private detectives or private detective agencies 
on State, County, or municipal warrants, or in any other manner, shall be incar- 
cerated either before a hearing or arraignment or after such hearing or arraign- 


ment in a prison or place provided by the State, County, or municipality for the: 
incarceration of prisoners. 
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(b) No private detective or detective agency shall detail or incarcerate any 
prisoner arrested in the manner described in subsection (a) of the section else- 
where than as provided in such subsection (a). 

(c) Whoever, being a private detective, violates the provisions of this section 
shall be fined not less than $100 nor more than $500, or in default of the payment 
of such fine, imprisoned not less than six months nor more than one year. 












ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 





B. RULE ON 


Testimony as to a statement made by a prosecuting witness to public officers 
before a trial is not inadmissible as made under duress, when it does not appear 
that the statement was not freely and voluntarily made, and no improper 
influence on their part is shown (State v. Quinn, 45 A. 544). 

Confessions obtained at a coroner’s inquest under oath, while accused were 
in the custody of the sheriff, having been taken from the jail handcuffed, 
to the scene of the murder, where the inquest was held, were involuntary and 
inadmissible (State v. Brown, 80 A. 146). 





IX. FLORIDA 
A. FLORIDA STATUTES ANNOTATED, VOLUME 23 


§ 908.01. Arraignment of defendant; how made.—When an indictment has 
been found or an information filed against a person he shall, before he is put 
on trial for the offense charged, be arraigned by having the charge stated 
to him by the prosecuting attorney in open court and by being called upon to 
plead thereto. If the defendant so demands before he pleads, the indictment or 
information shall be read to him by the prosecuting attorney. An entry of 
the arraignment shall be made of record. 

§ 908.02. Effect of failure to arraign or irregularity of arraignment.—Neither 
a failure to arraign nor an irregularity in the arraignment shall effect the 
validity of any proceeding in the cause if the defendant pleads to the indictment 
or information or proceeds to trial without objection to such failure or irregu- 
larity. ; 

§ 908.03. Standing mute or pleading evasively; failure of a corporation to 
appear.—If the defendant is a corporation and fails to appear or if any de- 
fendant stands mute or pleads evasively a plea of not guilty shall be entered of 
record. 

§ 909.01. Time to move to quash or plead.—Hither prior to or upon being 
arraigned, the defendant shall, unless the court grants him further time, 
either move to quash the indictment or information or plead thereto, or do both. 
If he moves to quash, without also pleading, and the motion is withdrawn or 
overruled, he shall immediately plead. 

§ 909.14. Plea of guilty before indictment or information filed.—If a person 
who has been held to answer for an offense desires to plead guilty thereto be- 
fore he has been informed against he may so inform the court having jurisdic- 
tion of the offense, whereupon the court shall direct the prosecuting attorney 
to file an information charging the defendant with such offense, and, upon the 
filing of such information, and arraignment thereon, the defendant may plead 
guilty thereto. 

§ 909.15. Plea of guilty after indictment or information filed—If a person 
who has been indicted or informed against for an offense, but who has not 
been arraigned, desires to plead guilty thereto, he may so inform the court 
having jurisdiction of the offense, and such court shall as soon as convenient, 
arraign the defendant and permit him to plead guilty to the indictment or 
information. 

§ 903.23. Trial of persons in custody— When an indictment has been returned 
or an information filed for a felony and the accused be in custody, the court 
shall cause him to be arraigned and tried at the same term, during which said 
indictment or information is filed, unless good cause be shown for a continuance. 

§ 914.01. Presence of defendant when prosecution for felony.—In all prose- 
cutions for a felony the defendant shall be present— 

(1) At arraignment. 
(2) When a plea is made. 
(3) At the calling, examination, challenging, impaneling and swearing 
of the jury. 
(4) At all proceedings before the court when the jury is present. 
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(5) When evidence is addressed to the court out of the presence of the 
jury for the purpose of laying the foundation for the introduction of evi- 
dence before the jury. 

(6) At a view by the jury. 

(7) At the rendition of the verdict. 

(8) Persons prosecuted for misdemeanors may, at their own request, by 
leave of court, be tried in their absence from the court. Provided, how- 
ever, that upon the beginning of the trial of a defendant upon any charge 
contained in any indictment or information and the defendant being present 
thereat, if said defendant shall thereafter, during the progress of said trial, 
or before the verdict of the jury shall have been returned into court, vol- 
untarily, without leave of court first had and obtained, absent himself 
from the presence of the court, the trial of said cause or the return of the 
verdict of the jury in said case to the jury for verdict, and return of the 
verdict thereon shall proceed in all respects as though the defendant were 
present in court at all times. 

§ 937.05. Arraignment and plea.—The charge made against the accused, as 
stated in the complaint or warrant, shall be distinctly read to the accused, who 
may plead thereto, and the plea shall be entered in his docket by the justice. 
If the accused refuses to plead, the justice shall enter the fact, with a plea of not 
guilty in behalf of the accused, in his docket. If the accused shall plead guilty 
to such charge, the justice of the peace shall thereupon enter such plea upon 
his docket, give judgment upon the same and enter such judgment upon his 
docket. 

B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


That a voluntary confession was made to the officer who arrested defendant 
does not render it inadmissible (McDonald v. State, 70 Fla. 250). 

Incriminating statements of accused while in custody of officer are admissible 
if voluntarily made (Phillips v. State, 88 Fla. 117). 

Making a confession while in custody is a circumstance that may be considered 
in judging the freeness and voluntariness of confession, but it is by no means 
determinative (Graham vy. State, 91 So. 2d 662). 


X. GEORGIA 
A. CODE OF GEORGIA ANNOTATED, BOOK 10—A, TITLE 27 


27-703. Presentments treated as indictments; entry upon minutes.—All spe- 
cial presentments by the grand jury, charging defendants with violations of the 
penal laws, shall be treated as indictments. It shall not be necessary for the clerk 
to enter such presentments in full upon the minutes, but only the statement of 
the case, and finding of the grand jury as in cases of indictments; nor shall it 
be necessary for the solicitor general to frame bills of indictment on such present- 
ments, but he may arraign defendants upon such presentments and put them 
upon trial in like manner as if the same were bills of indictment. 

§ 27-1401. Prisoner not brought into court in fetters—No prisoner shall be 
brought into court, for arraignment or trial, tied, bound, or fettered, unless the 
court shall deem it necessary, during his arraignment or trial. 

§ 27-1402. When prisoner may be placed in bar dock.—A person indicted for 

an offense which may, on conviction, subject him to death or imprisonment in 
the penitentiary for three years or more, may be put for his arraignment in the 
bar dock or other place set apart in the courtroom for the arraignment of pris- 
oners. If the health of the prisoner or other circumstances should render it 
more convenient to him and his counsel that he should not be placed for his 
arraignment, or during his trial, within the bar dock or other place assigned 
in the courtroom for prisoners, the court may grant the indulgence of removing 
him to any place in the courtroom, or contiguous to it, requested by him or his 
counsel. A person indicted for an offense which, on conviction, will not sub- 
ject him to death or imprisonment im the penitentiary for the term of three years 
shall not be put for his arraignment in the bar dock or other place set apart 
in the courtroom for the arraignment of prisoners. 
§ 27-1403. Copy of accusation and list of witnesses furnished accused.—Every 
person charged with an offense against the laws shall be furnished, on demand, 
previous to his arraignment, with a copy of the accusation, and a list of the 
witnesses on whose testimony the charge against him is founded. 

§ 27-1404. Form of arraignment; plea of “guilty”; withdrawal of plea—Upon 


the arraignment of a prisoner, the indictment shall be read to him, and he shall 
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be required to answer whether he is guilty or not guilty of the offense charged 
in the indictment, which answer or plea shall be made orally by the prisoner or 
his counsel. If he shall plead “guilty,” such plea shall be immediately recorded 
on the minutes of the court by the clerk, together with the arraignment; and the 
court shall pronounce upon such prisoner the judgment of the law, in the same 
manner as if he had been convicted of the offense by the verdict of a jury; but, 
at any time before judgment is pronounced, the prisoner may withdraw the plea 
of “guilty” and plead “not guilty,” and such former plea shall not be given in 
evidence against him on his trial. 

§ 27-1405. Standing mute or pleading “not guilty.”—If the prisoner, upon be- 
ing arraigned, shall plead “not guilty,” or shall stand mute, the clerk shall im- 
mediately record upon the minutes of the court the plea of “not guilty,” together 
with the arraignment, and such arraignment and plea shall constitute the issue 
between the prisoner and the State. 

§ 27-1406. Issue may be recorded afterward.—If the clerk shall fail or neglect 
to record the arraignment and plea of the prisoner at the time the same is made, 
it may and shall be done at any time afterward, by order of the court, and this 
shall cure the error or omission of the clerk. 

§ 27-1407. Arraignment and plea to be entered on the indictment.—The ar- 
raignment and plea or answer of the prisoner shall be entered on the indict- 
ment by the solicitor general, or other person acting as prosecuting officer on the 
part of the State. 

§ 27-1408. Plea of nolo contendere; right to enter with consent of judge.— 
The defendant in all criminal cases other than capital felonies, in any court of 
this State, whether the offense charged shall be a felony or a midemeanor, may, 
with the consent and approval of the judge of said court, enter a plea of nole 
contendere instead of a plea of guilty or not guilty. 

§ 27-1409. Same; imposition of sentence—Should said judge allow said plea 
of nolo contendere to be entered, he shall thereupon be authorized to impose such 
sentence as may be authorized by statute as to the offense charged, with the 
right to reduce the punishment in all cases of felonies which are reducible to a 
misdemeanor, and to impose such sentence as may be applicable to such offense 
under the statutes of this State. 

§ 27-1410. Same; subsequent use against defendant.—Such plea of nolo con- 
tendere shall not be used against the defendant in other court proceedings as an 
admission of guilt, or otherwise, or for any purpose, and such plea shall not be 
deemed a plea of guilty for the purpose of effecting any civil disqualification 
of the defendant to hold public office, to vote, to serve upon any jury, or any 
other civil disqualification now imposed upon a person convicted of any offense 
under the laws of the State, and said plea shall be deemed and held to be 
jeopardy of the defendant within the meaning of article I, section I, paragraph 
VIII, of the Constitution of the State of Georgia after sentence has been im- 
posed. 

§ 27-1501. Demurrers and special pleas to be in writing—Right to plead ‘not 
guilty.”’—If the prisoner, upon being arraigned, shall demur to the indictment, 
or plead to the jurisdiction of the court, or in abatement, or any special plea in 
bar, the demurrer or plea shall be made in writing; and if such demurrer or 
plea shall be decided against the prisoner, he may nevertheless plead and rely 
on the general issue of “not guilty.” 

§ 27-1502. Plea of insanity, how tried—Whenever the plea of insanity is 
filed, it shall be the duty of the court to cause the issue on that plea to be first 
tried by a special jury, and if found to be true, the court shall order the de- 
fendant to be delivered to the superintendent of the Milledgeville State Hospital, 
there to remain until discharged in manner prescribed by law. 

§ 27-1505. Misnomer, plea of—A plea of misnomer should state the true 
name of the accused, that he had never been known by any other name than 
that, and that he was not known and called by the name under which he was 
indicated. 





B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGN MENT 


Confession was not inadmissible merely because of delay in taking defendant 
before magistrate, in absence of showing that signing of confession was induced 
by delay, where defendant was arrested at approximately 2 p. m. on Saturday, 
while commissioner’s office was closed, and confession was signed around 4 p. m. 
(Duncan vy. U. 8., 197 F. 2nd 935). 
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Where defendant voluntarily appeared before justice of the peace for pre- 
liminary hearing on accusation of possessing non-tax-paid whisky, his statement 
that he was guilty was admissible on trial, even if arrest and presentment were 
illegal, and even though no charge had then been made (Campbell vy. State, 
90 Ga. App. 1). 


XI. HAwaltrr 


A. REVISED LAWS OF HAWAII, 1945 


§ 10791. Information, indictment.—In all cases of offenses agains tthe laws 
of the Territory, brought in the first instance in a court of record, the accused 
shall be arraigned and prosecuted upon an information or indictment, as soon 
after the commitment of the offense of which he is accused as may be expedient. 

In all cases of felony the defendant shall be furnished before arraignment 
with a copy of the indictment found against him. 

Every native Hawaiian arraigned upon indictment for any offense shall, upon 
demand upon the attorney general, be furnished with a copy of the indictment 
in the Hawaiian language. 

§ 10792. Preparation of indictment or information; true bill 'by grand jury.— 
Informations and indictments shall be duly prepared by a legal prosecuting 
officer. Every indictment shall be duly found by a grand jury before the arraign- 
ment of the accused, and when so found shall be indorsed a true bill, and the 
indorsement shall be signed by the foreman. 

§ 10798. Prosecution where indictment not essential—In criminal cases 
brought in the first instance in a court of record, but in which the accused may 
be held to answer without an indictment by a grand jury, the legal prosecutor 
may arraign and prosecute the accused upon either an information or an indict- 
ment at his election; and in all criminal cases brought in the first instance in a 
court of record he may arraign and prosecute the accused by information or 
indictment, as the case may be, whether there has been a previous examination, 
or commitment for trial by a judge or magistrate, or not. 

§ 10794. Information; procedure, pleading.—All provisions of law applying 
to prosecutions upon indictments, to write and process therein, and the issuing 
and service thereof, to motions, pleading, trials and punishments, or the passing 
or execution of any sentence, and to all proceedings in cases of indictment, 
whether in the court of original or appellate jurisdiction, shall in the same 
manner and to the same extent as near as may be, apply to informations and all 
prosecutions and proceedings thereon. 

§ 10795. Definitions.—In this chapter: “act” or “doing of an act’ includes 
“ommission to act’; “the court” unless a contrary intention appears means the 
court before which the trial is had; “the offense’? means the specific offense 
constituted by the acts or omissions of the accused as distinguished from ‘“‘the 
transaction” which means the particular acts, facts and circumstances which 
distinguish the offense committed from other offenses of the same nature. 


B 


The Federal rule relating to the admission of confessions made prior to arraign- 
ment will prevail. 


XII. Ipano 


A. IDAHO CODE, 1947, VOLUME 4 


§ 19-1501. Place of arraignment.—When the indictment is filed, the defend- 
ant must be arraigned thereon before the court in which it is found. 

§ 19-1502. Presence of defendant.—If the indictment is for a felony the de- 
fendant must be personally present; but if for a misdemeanor, he may appear 
upon the arraignment by counsel. 

§ 19-1503. Order for production of defendant.—When his personal appearance 
is necessary, if he is in custody, the court may direct and the officer in whose 
custody he is must bring him before it to be arraigned. 

§ 19-1504. Issuance of bench warrant.—If the defendant has been discharged 
on bail, or has deposited money instead thereof, and does not appear to be 
arraigned when his personal attendance is necessary, the court, in addition to 
the forfeiture of the undertaking of bail or of the money deposited, may direct 
the clerk to issue a bench warrant for his arrest. 
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§ 19-1505. Clerk to issue warrant.—The clerk, on the application of the prose- 
cuting attorney, may, at any time after the order, whether the court is sitting 
or not, issue a bench warrant to one or more counties. 

§ 19-1506. Form of bench warrant.—The bench warrant upon the indictment 
must, if the offense be a felony, be substantially in the following form: 

Omi WE on cee 

The state of Idaho, to any sheriff, constable, marshal or policeman of this 
state: 


An indictment having been found on the ---. day of ~_-_, 19_--_, in the 
district court of the ____ judicial district in and for the county of ~_---.---~- 
charging C. D. with the crime of _-._----_-_ (designating it generally) ; you are 


therefore commanded forthwith to arrest the above named C. D., and bring him 
before that court to answer said indictment; or if the court have adjourned 
for the term, that you deliver him into the custody of the sheriff of the county 
ee 


Given under my hand with the seal of said court affixed, this -... day 
OO etiiswains.is (10c.65 

By order of said court. 

[SEAL] E. F., Clerk. 


§ 19-1507. Bail.—The defendant, when arrested under a warrant for an offense 
not bailable, must be held in custody of the sheriff of the county in which the 
indictment is found, unless admitted to bail after an examination upon a writ 
of habeas corpus; but if the offense is bailable, there must be added to the body 
of the bench warrant a direction to the following effect, “or, if he requires it, 
that you take him before any magistrate in that county, or in the county in which 
you arrest him, that he may give bail to answer to the indictment”; and the 
court, upon directing it to issue, must fix the amount of bail, and an indorsement 
must be made thereon and signed by the clerk, to the following effect: “The 
defendant is to be admitted to bail in the sum of ~-__-----__ dollars.” 

§ 19-1508. Service of warrant.—The bench warrant may be served in any 
county, in the same manner as a warrant of arrest. 

§ 19-1509. Proceedings on giving bail.—If the defendant is brought before a 
magistrate of another county for the purpose of giving bail, the magistrate must 
proceed in respect thereto in the same manner as if the defendant had been 
brought before him upon a warrant of arrest, and the same proceedings must be 
had thereon. 

§ 19-1510. Increasing bail—When the indictment is for a felony and the de- 
fendant, before the finding thereof, has given bail for his appearance to answer 
the charge, the court to which the indictment is presented may order the de- 
fendant to be committed to actual custody, unless he gives bail in an increased 
amount, to be specified in the order. 

§ 19-1511. Commitment of defendant.—If the defendant is present when the 
order is made he must be forthwith committed. If he is not present a bench 
warrant must be issued and proceeded upon in the manner provided in this 
chapter. 

§ 19-1512. Right to counsel.—If the defendant appears for arraignment with- 
out counsel he must be informed by the court that it is his right to have counsel 
before being arraigned, and must be asked if he desires the aid of counsel. If 
he desires and is unable to employ counsel the court must assign counsel to 
defend him. 

§ 19-1513. Appointment of counsel for accused.—Whenever upon the trial of a 
person in the district court, upon an information or indictment, it appears to 
the satisfaction of the court that the aceused is poor and unable to procure the 
services of counsel, the court may appoint counsel to conduct the defense of the 
accused, for which service such counsel must be paid out of the county treasury, 
upon order of the judge of the court, such sum as the court may deem reason- 
able for the services rendered. 

§ 19-1514. Arraignment, how made—The arraignment must be made by the 
court, or by the clerk or prosecuting attorney, under its direction, and consists 
in reading the indictment to the defendant and delivering to him a copy thereof 
and of the indorsements thereon, including the list of witnesses, and asking him 
whether he pleads guilty or not guilty to the indictment. 

§ 19-1515. Question as to true name of defendant——When the defendant is 
arraigned he must be informed that if the name by which he is indicted is not 
his true name, he must then declare his true name, or be proceeded against by 
the name in the indictment. If he gives no other name the court may proceed 
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accordingly; but if he alleges that another name is his true name, the court 
must direct an entry thereof in the minutes of the arraignment, and the subse- 
quent proceedings on the indictment may be had against him by that name, re- 
ferring also to the name by which he is indicted. 

§ 19-1516. Time allowed for answer.—lIf, on the arraignment, the defendant 
requires it, he must be allowed a reasonable time, not less than one day, to 
answer the indictment. He may, in answer to the arraignment, move to set 
aside, demur, or plead to, the indictment. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


Voluntary statements by accused while under arrest, not induced by threats, 
coercion, violence, or hope or promise of benefits, held admissible (State v. 
Wilson, 41 Idaho 616). 

The fact that accused was under arrest at the time of confessing is not of 
itself sufficient to exclude the confession (State v. Ellington, 4 Idaho 529). 

Defendant could not complain of admission of confession on ground that the 
arresting officer delayed in taking defendant before the nearest committing 
magistrate, for the purpose of obtaining the confession, where it was not 
claimed any ‘“‘third degree” methods were used to secure confession, and defend- 
and testified substantially to what he had confessed (State v. Behler, 65 Idaho 
464). 

In prosecution for assault with intent to commit rape, admission of alleged 
confession to chief of police by defendant while he was held in custody was 
reversible error, where defendant had no attorney at the time, was not warned 
that anything he said would be used against him, and alleged confession con- 
sisted merely of affirmative answers to questions that embodied statement by 
prosecutrix out of defendant’s presence (State v. Kotthoff, 67 Idaho 319). 


XIII. ILLiNors 


A. SMITH-HURD ILLINOIS ANNOTATED STATUTES, CRIMINAL CODE 





§ 729. Copy of indictment—List of jurors and witnesses.—Every person charged 
with treason, murder or other felonious crime, shall be furnished, previous to 
his arraignment, with a copy of the indictment, and a list of the jurors and 
witnesses. In all other cases he shall, at his request or the request of his 
counsel, be furnished with a copy of the indictment and a list of the jurors and 
witnesses. 

§ 730. Counsel—Fees for indigent defendant.—Every person charged with 
crime shall be allowed counsel, and when he shall state upon oath that he is 
unable to procure counsel, the court shall assign him competent counsel, who 
shall conduct his defense. In all cases counsel shall have access to persons con- 
fined, and shall have the right to see and consult such persons in private. 

Whenever it shall appear to the court that a defendant or defendants indicted 
in a capital case, is or are indigent and unable to pay counsel for his or her 
defense, it shall be the duty of the court to appoint one or more competent 
counsel for said defendant or defendants, who shall receive a reasonable sum for 
services, not to exceed fifteen dollars ($15.00) per day, for a period not exceeding 
five (5) days for necessary work performed in the preparation of said defense, 
and in addition thereto, not to exceed twenty-five dollars ($25.00) per day, for 
each day actually occupied in the trial of said case, and the court shall, upon 
an accurate and true statement of services rendered, in writing, under oath, by 
such counsel, enter an order for said reasonable compensation, the total of 
which shall not exceed the sum of two hundred fifty ($250.00) dollars for any 
defendant, directing the county treasurer of the county to pay the same, whether 
said defendant is convicted or acquitted: Provided, however, that no extra 
compensation shall be allowed in behalf of a defendant, if more than one counsel 
appear for said defendant. 

§ 730a. Fees of counsel for indigent defendant on review.—In the event a 
writ of error is prosecuted and allowed by the Supreme Court and made a 
supersedeas for a capital offense when the sentence is death, the Supreme Court 
shall determine what reasonable compensation, if any, shall be allowed counsel 
for an indigent defendant, for services rendered in said case at the final disposi- 
tion thereof, not to exceed the sum of two hundred fifty dollars ($250.00), and 
said court shall enter an order directing the county treasurer of the county 
where said case was tried, to pay the amount thereby allowed by said court. 


| 
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§ 731. Arraignment—Plea.—Upon the arraignment of a prisoner, it shall be 
sufficient, without complying with any other form, to declare orally, by himself 
or his counsel, that he is not gulity; which plea shall be immediately entered 
upon the minutes of the court by the clerk, and the mention of the arraignment 
and such plea shall constitute the issue between the people of the state and the 
prisoner. And if the clerk neglects to insert in the minutes the said arraignment 
and plea, it may and shall be done at any time by order of the court, and then the 
error or defect shall be cured. 

§ 732. Plea of guilty explained—Examining witnesses as to aggravation and 
mitigation of offense—In cases where the party pleads “guilty,” such plea shall 
not be entered until the court shall have fully explained to the accused the conse- 
quences of entering such plea; after which, if the party persist in pleading 
“guilty,” such plea shall be received and recorded, and the court shall proceed 
to render judgment and execution thereon, as if he had been found guilty by a 
jury. In all cases where the court possesses any discretion as to the extent of 
the punishment, it shall be the duty of the court to examine witnesses as to the 
aggravation and mitigation of the offense. 

§ 733. Standing mute.—In all cases where the party on being arraigned ob- 
stinately stands mute or refuses to plead, the court shall order the plea of “not 
guilty” to be entered on the minutes, and the trial, judgment and execution shall 
proceed in the same manner as it would have done if the party had pleaded ‘not. 
guilty.” 

§ 734. Disqualifications removed.—No person shall be disqualified as a witness 
in any criminal case or proceeding by reason of his interest in the event of the 
same, as a party or otherwise, or by reason of his having been convicted of any 
erime; but such interest or conviction may be shown for the purpose of affecting 
his credibility: Provided, however, that a defendant in any criminal case or 
proceeding shall only at his own request be deemed a competent witness, and his 
neglect to testify shall not create any presumption against him, nor shall the 
court permit any reference or comment to be made to or upon such neglect. 

§ 735. Subpoenas.—It shall be the duty of the clerk of the court to issue sub- 
poenas, either on the part of the people or of the accused, directed to the sheriff, 
eoroner, or any constable of any county of this state. And every witness who 
shall be duly subpoenaed, and shall neglect or refuse to attend any court, pursuant 
to the requisitions of such subpoena, shall be proceeded against and punished 
for contempt of the court. And attachments against witnesses who live in a 
different county from that where such subpoena is returnable, may be served in 
the same manner as capiases are directed to be served out of the county from 
which they issue. 

§ 736. Mode of procedure.—All trials for criminal offenses shall be conducted 
according to the course of the common law, except when this act points out a 
different mode, and the rules of evidence of the common law shall also be binding 
upon all courts and juries in criminal cases except as otherwise provided by 
law. 

§ 736a. Copy of complaint furnished before arraignment.—Every person ar- 
rested upon an information or complaint for any criminal offense or for the 
violation of any penal ordinance of a municipal corporation of this State shall be 
furnished with a copy of the information or complaint upon which he is charged, 
not less than one hour previous to his arraignment, hearing or examination. 

§ 737. User as evidence of corporation existence.—That in all criminal prose- 
cutions involving proof of the legal existence of a corporation, user shall be prima 
facie evidence of such existence. 

§ 738. Affidavit for continuance—Alleged testimony of absent witness may be 
admitted and trial had.—When affidavit is made for a continuance in behalf of 
the people or any defendant in a criminal case on the ground of the absence of a 
material witness, the State’s attorney, or the defendant, as the case may be, 
shall not be required to admit the absolute truth of the matter set up in the 
affidavit for continuance, but only that such absent witness, if present, would 
testify as alleged in the affidavit; and if so admitted, no continuance shall be 
granted, but the case shall go to trial, and the party admitting the same shall 
be permitted to controvert the statements contained in such affidavit by other 
evidence, or to impeach such absent witness the same as if he had testified in 
person: Provided, That the court may, in its discretion, require the opposite 
party to admit the truth absolutely, of any such affidavit when, from the nature 
of the case, he may be of opinion that the ends of justice require it: Provided 
further, That this Act shall not apply to applications for continuances made 
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within 30 days from the day on which the indictment is found or information 
filed. 

§ 739. Certain privileges abolished.—The benefit of clergy, appeals of felony, 
and trials by battle are forever abolished. 

§ 740. Trial de mediatate lingua.—In no case shall the right to a trial by a 
jury de mediatate lingua be allowed in criminal prosecutions. 

§ 741. Juries—judges of law and fact.—[Unconstitutional.] 

§ 742. Challenges.—Every person arraigned for any crime punishable with 
death or imprisonment in the penitentiary for life shall be admitted on his 
trial to a peremptory challenge of twenty jurors, and no more; and every person 
arraigned for any offense that may be punished by imprisonment for a term 
exceeding eighteen months, shall be admitted to a peremptory challenge of ten 
jurors; and in all other criminal trials, the defendant shall be allowed a pre- 
emptory challenge of six jurors. The attorney prosecuting on behalf of the 
people shall be admitted to a peremptory challenge of the same number of 
jurors that the accused is entitled to. 

§ 743. Challenges in trial for murder.—In trials for murder it shall be a 
cause for challenge of any juror who shall, on being.examined, state that he 
has conscientious scruples against capital punishment, or that he is opposed to 
the same. 

§ 744. Prolongation of session—The court in which a trial for a criminal 
offense is pending may continue in session until the verdict is rendered and 
judgment entered, notwithstanding the judge may be required by law to hold 
court in another county before the conclusion of such trial, and notwithstanding 
the fact that the time occupied by such trial and the conclusion thereof may 
extend into and overlap a succeeding term or terms of the court in which such 
trial is pending. 

§ 745. Officer sworn to attend jury—Separation of women jurors.—When the 
jury retire to consider of their verdict in any criminal case, a constable or 
other officer shall be sworn or affirmed to attend the jury to some private and 
convenient place, and to the best of his ability keep them together without meat 
or drink (water excepted), unless by leave of the court, until they shall have 
agreed upon their verdict, nor suffer others to speak to them, and that when 
they have agreed upon their verdict, he will return them into court. But when 
there are women members of a jury, they may be kept separate from the men 
members of the jury, if say, and under the charge of a woman officer of the 
court during any time when the court is not in session, or in which they are 
not deliberating upon their verdict: Provided, in cases of misdemeanor only, 
if the prosecutor for the people and the person on trial, by himself or counsel, 
shall agree, which agreement shall be entered upon the minutes of the court, 
to dispense with the attendance of an officer upon the jury, or that the jury, 
when they have agreed upon their verdict, may write and seal the same, and 
after delivering the same to the clerk, may separate, it shall be lawful for the 
court to carry into effect any such agreement and receive any such verdict so 
delivered to the clerk, as the lawful verdict of such jury. 

§ 746. Penalty.—If any officer sworn to attend upon a jury shall knowingly 
violate his oath or affirmation, or shall so negligently perform his duties that the 
jury shall separate without leave of the court, or obtain food or drink (except 
water) or if any person not belonging to the jury shall hold conversation with 
any of the jury, every person and officer so offending shall be punished for a 
contempt of the court by fine or imprisonment, or both, in the discretion of the 
court. 

§ 747. Exceptions—Motions for new trial and to arrest judgment—Writs of 
error by people-—Exceptions may be taken in criminal cases, and bills of excep- 
tions shall be signed and sealed by the judge and entered of record, and error may 
be assigned thereon as in civil cases. All motions for new trial and in arrest of 
judgment shall be made in writing: Provided, that in no criminal case shall the 
people be allowed a new trial. The people may sue out writs of error to review 
any order or judgment quashing or setting aside an indictment or information. 
The defendant or defendants shall not be held in jail or to bail during the 
pendency of any writ of error sued out by the people. 

§ 748. Discharge for want of prosecution.—Any person committed for a crim- 
inal or supposed criminal offense, and not admitted to bail, and not tried by the 
court having jurisdiction of the offense, within four months of the date of 
commitment, shall be set at liberty by the court, unless the delay shall happen on 
the application of the prisoner, or unless the court is satisfied that due exertion 
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has been made to procure the evidence on the part of the People, and that there is 
reasonable grounds to believe that such evidence may be procured at a later day, 
in which case the court may continue the cause for not more than sixty (60) days. 
If any such person shall have been admitted to bail for an alleged offense, other 
than a capital offense, he shall be entitled, on demand, to be tried within four 
months after such demand: Provided, that if the court shall be satisfied that due 
exertion has been made to procure the evidence on behalf of the People and that 
there is reasonable ground to believe such evidence may be procured at a later 
day the court may continue the cause for not more than sixty (60) days. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMEN1 


Statements made by defendant to police officers while held in custody approxi- 
mately 2% days were not admissible, if objected to, because of unreasonable delay 
in taking defendant before nearest available commissioner or other officer em- 
powered to commit persons charged with offenses against laws of the state 
(People v. Lawenby, 403 111. 95). 

Illegal detention is circumstance to be considered in determining whether con- 
fession was voluntarily made (People v. La Frana, 4 Ill. 2nd 261). 

Confessions extorted by violence, brutality, promise or unlawful confinement 
for unreasonable time are illegal and may not be received in evidence (People v. 
Probaska, 134 N. B. 2nd 799). 

In murder prosecution, allowing confession to be presented to jury was not an 
abuse of discretion, nowithstanding evidence that accused had been held in 
incommunicado for more than 60 hours, that officer related facts of crime to 
accused each time before giving four lie detector tests, that officer made angry 
passes and threatened accused until accused became frightened and confessed 
(People v. Lettrich, 413 Il. 172). 


XIV. INDIANA 
A. BURNS INDIANA STATUTES ANNOTATED, 1933, VOLUME 2 


§ 4-3806. Pleadings, procedure, evidence, and practice in the magistrates 
court.—(a) The magistrates court shall be governed so far as may be by the laws 
and rules governing the practice, pleading, procedure, evidence, and processes in 
circuit courts (excepting as provided in this act and in other laws governing 
magistrates court), or by the rules of court which may be made by the judge of 
the circuit court, assisted by the magistrates, as provided in the preceding section. 

(b) A prosecution may be commenced by filing in the magistrates court, 
either with a magistrate or with the clerk of the circuit court, an affidavit 
charging a crime or misdemeanor. The affidavit shall be approved by the 
prosecuting attorney, except that if it is signed and sworn to by a sheriff, a 
deputy sheriff on regular duty, a city police officer, a state police officer or a 
town marshal, it does not need to be approved by the prosecuting attorney. 
If the affidavit is filed with a magistrate he shall proceed to hear and determine 
the case as provided by law. If the affidavit is filed with the clerk of the circuit 
court, he shall assign the case to the most convenient magistrate, or by rotation 
if there are two [2] or more equally convenient magistrates, or as the judge of 
the cirucuit court or the rules of the magistrats court may direct. 

(ec) No jury trials shall be held in the magistrates court. If a defendant 
upon arraignment demands a jury trial, the magistrate shall hold such defendant 
to bail for his appearance before the circuit court or before another court in 
such county providing jury trials in such cases, or shall commit the defendant 
to jail in default of such bail for delivery to the proper authorities for such court. 

(d) If a defendant upon arraignment pleads not quilty, trial shall be had at 
the earliest time consistent with the rights of the defendant and with the 
ealendar of the court. The prosecuting attorney shall conduct all trials for 
violations of state laws, and either the prosecuting attorney or the city attorney 
shall conduct all trials for violations of city ordinances, and either the prose- 
cuting attorney or the town attorney shall conduct all trials for violations of 
town ordinances. 

(e) The magistrates of the court may interchange and hold court for each 
other and perform each others’ duties when requested by each other or by the 
judge of the circuit court to do so. No change of venue from the county shall 
be taken from such court. A defendant, or the prosecuting attorney, may take 
a change of venue from any magistrate of the court, by filing a motion with 
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such magistrate requesting the change and stating the reasons therefor. The 
magistrate shall thereupon transfer the case to the nearest available magistrate 
who shall then proceed to hear and determine the case. The judge of the circuit 
court, upon motion of the defendant or of the prosecuting attorney or upon his 
own motion, may order two [2] or three [3] magistrates of the county jointly 
to hear and determine a case. The judge may transfer a magistrate from his 
own divsion to that of another magistrate as the needs of the magistrates court 
may require, with the advice and consent of one or both of the magistrates 
concerned, or of a majority of the magistrates court. A magistrate pro tem- 
pore may be appointed for the same causes as the causes for which a judge 
pro tempore is appointed in circuit courts. Such magistrate pro tempore shall 
be appointed by the judge of the circuit court of the county. Also such magis- 
trate pro tempore shall receive compensation at the same rate as the compen- 
sation provided for the magistrate in whose place he serves. 

(f) Appeals. An appeal may be taken to the circuit court of the county, in 
the same manner and with the same effect as is provided by law for appeals 
from justices of the peace. 

§ 9-1201. Arraignment and plea—Effect of failure of record to show.—If the 
motion to quash be overruled, the defendant shall be arraigned by the reading 
of the indictment or affidavit to him by the clerk, unless he waive the reading ; 
and he shall then be required to plead immediately thereto, either in abatement 
or in bar; but the court, for cause shown, may grant him further time to plead. 
Any conviction shall not be invalidated by failure of the record to show an 
arraignment and plea or either of them, unless the record shall show that the 
defendant before the trial objected to entering upon the trial for lack of such 
arraignment or plea. 

§ 9-1203. Plea of guilty—Withholding of sentence of minor—Authority of 
court.—If the accused in a criminal prosecution pleads guilty, said plea shall 
be entered on the minutes and he shall be sentenced, or he may be placed in the 
custody of the sheriff until sentenced; and if such accused be under the age 
of twenty-one [21] years, the court may, in its discretion, withhold sentence 
and order that the accused be released during good behavior and placed on 
probation, and the court shall have full power to order his or her re-arrest and 
to pronounce sentence whenever the conduct of the accused shall, in the opinion 
of the court, make such action proper. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


Evidence that accused told policemen, in answer to questions in presence of 
wounded victim, that he shot him and was sorry for it, held not inadmissible 
merely because accused was under arrest (Manley v. State, 197 Ind. 583). 

There is no constitutional provision to prohibit law enforcement officers from 
talking to defendants upon arrest, and they may properly do so, provided that 
no force is used (King v. State, 139 N. E. 2nd 547). 

Mere fact that confession has been made while accused is in custody does not 
render it inadmissible in absence of evidence that it was coerced, but fact that 
accused was in custody under the circumstances may be considered in deter- 
mining whether the confession was in fact coerced (Burns’ Indiana Ann. St., 
sec. 9-1607 ; Pearson v. State, 233 Ind. 111). 

Fact that a defendant at time of making a confession is held without any 
process or lawful right does not require that the confession be rejected (Davis 
v. State, 137 N. E. 2nd 30). 

Federal statutes requiring an accused to be brought properly before commis- 
sioner or committing officer and making a confession inadmissible if obtained 
after statutes have been disregarded by Federal peace officers, have no applica- 
tion to state rules on admission of evidence. 

Failure to bring defendant before court where he was charged within a rea- 
sonable time after his arrest does not require that a confession of defendant 
be excluded, if it has not been obtained in violation of defendant’s constitutional 
rights (Pearson v. State, 233 Ind. 111). 


XV. Iowa 
A. IOWA CODE ANNOTATED, VOLUME 56 
§ 769.23. Arraignments—Pleas.—An accused prosecuted on information may, in 


vacation, be arraigned by any judge of the district court, and, in vacation, be 
required to plead to the information before any such judge. 
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§ 769.24. Place of arraignment.—Arraignments can be made and pleas re- 
quired, in vacation, only before such judge sitting in chambers at the usual 
place of holding court in the county in which the information was filed, or in 
any other county of the judicial district, or in any county to which the cause 
‘may be sent on change of venue. 

§ 769.25. Record required.—The proceedings with reference to arraignments 
and the taking of pleas, in vacation, shall be signed by the judge and filed with 
the clerk of the court of the county where the information was filed and entered 
at length in the records of the court with the same force and effect as if made 
and entered in term time. 

§ 775.1. Time of arraignment—Waiver—Corporation.—As soon as practicable 
after an indictment is found, the defendant must be arraigned thereon, unless 
he waive the same. Where a corporation is defendant, arraignment shall not 
be required. 

§ 775.2. Personal presence—When necessary.—A person charged with a felony, 
or in custody without an attorney, must be personally present for arraignment, 
but in other cases he may appear therefor by counsel. 

§ 775.3. Out on bail—Failure to appear—Arrest.—If the defendant is at large 
on bail or deposit of money, and fails to appear for arraignment, or when his 
personal presence is necessary, the court shall, in addition to the forfeiture of 
the undertaking of bail or money deposited, enter an order directing the clerk 
at any time, upon the application of the county attorney, to issue a warrant into 
one or more counties for his arrest. 

§ 775.4. Right to counsel——If the defendant appears for arraignment without 
counsel, he must, before proceeding therewith, be informed by the court of his 
right thereto, and be asked if he desires counsel; and if he does, and is unable to 
employ any, the court must allow him to select or assign him counsel, not ex- 
ceeding two, who shall have free access to him at all reasonable hours. 

§ 775.5. Fee for attorney defending.—An attorney appointed by the court to 
defend a person indicted for homicide, or in any offense the punishment of which 
may be life imprisonment, shall receive from the county treasury a fee of twenty 
dollars per day for time actually occupied in court in the trial of defendant. If 
the prosecution be for any other felony, he shall receive the sum of ten dollars in 
full for services. Such attorney need not follow the case into another county 
or into the Supreme Court, but if he does so shall receive an enlarged compensa- 
tion on a scale corresponding to that fixed by this section. Only one attorney in 
any one case shall receive such compensation. 

§ 775.6. Affidavit required.—To be entitled to such compensation, the attorney 
must file with the court his affidavit that he has not directly or indirectly 
received, or entered into a contract to receive, any compensation for such services 
from any source. 

§ 775.7. Arraignment—By whom.—The arraignment may be made by the 
court, or by the clerk or county attorney under its direction. 

§ 775.8. Arraignment—How made.—Arraignment consists in reading the in- 
dictment to the defendant, and, unless previously done, delivering to him a 
copy thereof and the endorsements thereon, and informing him that, if the name 
by which he is indicted is not his true name, he must then declare what his true 
name is, or be proceeded against by the name in the indictment, and asking him 
what he answers to the indictment. 

§ 775.9. Incorrect name—Estoppel.—If he gives no other name or gives his 
true name, he is thereafter, precluded from objecting to the indictment upon the 
ground of being therein improperly named. 

§ 775.10. Entry of true name.—If he alleges that another name is his true 
name, the court must direct an entry thereof in the minutes of the arraignment, 
and the subsequent proceedings on the indictment may be had against him by 
that name, referring also to the name by which he is indicted. 

§ 775.11. Answer—Time granted.—In answer to the arraignment, the de- 
fendant may move to set aside the indictment, or demur or plead to it, and is 
entitled to one day after arraignment, if he demand it, in which to do so. 


B. RULE ON ADMISSION OF CONFESSION MADE BEFORE ARRAIGNMENT 


The defendant, on being taken before the magistrate for preliminary examina- 
tion, after the information was read to him, but before he was informed of his 
right to counsel, was asked what plea he desired to enter, and he answered that 
he pleaded guilty to the charge. Held that the admission of guilt was voluntarily 
made, and that the state was properly allowed to prove it on trial of the in- 
dictment (State v. Briggs, 68 Iowa 416). 
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Fact that a suspect has been held illegally without charge or arraignment does 
not in itself make his confession involuntary, but such a situation is indicium 
of undue pressure, and if in addition there appears no attempt to advise suspect 
of his right to counsel or of his right to remain silent, a systematic course of 
reprobation by meeting every denial of crime with accusation of untruthfulness 
and demand that suspect tell the truth when it is evident that only an admission 
of guilt will be accepted as the truth, and a continuance of this course of treat- 
ment for several days, involuntariness of the confession is so readily apparent 
as to require denial of admittance of confession in evidence (State v. Archer, 
244 Iowa 1045). 

Holding of a suspect illegally without a charge does not of itself make a con- 
fession involuntary and in violation of due process, but is one of the indicia of 
undue pressure (Iowa Code Ann., sec. 758.1; State v. Williams, 245 Iowa 1194). 

Defendant’s rights were not violated when he was arrested without a warrant 
and held without charge until his confession had been obtained (Jowa Code Ann., 
sec. 755.4; State v. Harriett, 79 N. W. 2nd 332). 


XVI. KANSAS 


A. GENERAL STATUTES OF KANSAS ANNOTATED 


§ 62-1301. Time of trial—aAll indictments and informations shall be tried 
at the first term at which the defendant appears, unless the same be continued 
for cause. If the defendant appear or is in custody at the term at which the 
indictment or information is found, such indictment or information shall be 
tried at that term, unless continued for cause. 

§ 62-1302. Copy of indictment or information for defendant in capital cases ; 
waiver.—It shall be the duty of the clerk of the court in which an indictment or 
information against any person for a capital offense may be pending, whenever 
the defendant shall be in custody or held by recognizance to answer thereto, to 
make out a copy of such indictment or information and cause the same to be 
delivered to the defendant or his counsel at least forty-eight hours before he 
shall be arraigned on such indictment or information. If the defendant pleads 
and goes to trial without objecting for the want of such copy, the neglect of 
duty by the clerk will not be sufficient ground to set aside the verdict. 

§ 62-1303. Same; copy furnished upon demand in other cases; fees.—Every 
person who shall be charged with any offense not capital, who shall have been 
arrested or held by recognizance to appear and answer to such charge, shall on 
demand and on payment of the fees allowed by law therefor be entitled to a 
copy of the indictment or information, and all endorsements thereon. 

§ 62-1304. Counsel for accused; appointment, when: record of proceeding: 
privileges and duties of counsel: fee paid by county, when.—If any person about 
to be arraigned upon an indictment or information for any offense against the 
laws of this state be without counsel to conduct his defense, it shall be the 
duty of the court to inform him that he is entitled to counsel, and to give him 
an opportunity to employ counsel of his own choosing, if he states that he is 
able and willing to do so. If he does ask to consult counsel of his own choosing, 
the court shall permit him to do so, if such counsel is within the territorial 
jurisdiction of the court. If he is not able and willing to employ counsel, and 
does not ask to consult counsel of his own choosing, the court shall appoint 
counsel to represent him, unless he states in writing that he does not want 
counsel to represent him and the court shall find that the appointment of 
counsel over his objection will not be to his advantage. A record of such pro- 
ceeding shall be made by the court reporter, which shall be transcribed and re- 
duced to writing by the reporter, who shall certify to the correctness of such 
transcript, and such transcript shall be filed and made a part of the files in the 
cause. The substance of the proceedings provided for herein shall be entered of 
record in the journal and shall be incorporated in the journal entry of trial 
and judgment. Counsel employed by or appointed for the accused shall have 
free access to him at reasonable hours for the purpose of conferring with him 
relative to the charge against him and advising him respecting his plea, and 
for the preparation of his defense, if a defense is to be made. It is the duty of 
an attorney appointed by the court to represent a defendant, without charge to 
defendant, to inform him fully of the offense charged against him and of the 
penalty therefor, confer with available witnesses, cause Subpoenas to be issued 
for witnesses necessary or proper for defendant, and in all respects to fully and 
fairly represent him in the action. If after his appointment the attorney learns 
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that the defendant, or his relatives or friends, are able and willing to employ 
counsel for defendant, he shall report these facts to the court and ask permis- 
sion to withdraw from the case or to be permitted to accept compensation for 
his services. Whereupon the court shall make an appropriate order with re- 
spect thereto. If an attorney so appointed shall not have been paid and shall 
have complied with all of the provisions of this section, he shall receive a fee 
of not to exceed ten dollars per day for his services. Such fee shall be approved 
by the trial judge and the same shall be paid from the general fund of the 
county in which the action was tried. 

§ 62-1304a. Right of accused to confer privately with his attorney.—That 
any person held in restraint of his liberty pending trial or held for investiga- 
tion in any jail or other place of confinement in this state, shall be permitted 
upon request to immediately confer privately with an attorney of his choice in 
the same room with such attorney and without any barriers between such person 
and his attorney, and without any listening in or recording devices. 

§ 62-1304b. Same; penalties for violations——Any person who shall violate 
any of the provisions of this act shall be guilty of a misdemeanor, and upon con- 
viction thereof be fined not less than fifty dollars, nor more than five hundred 
dollars, or confined to the county jail for thirty days, or both such fine and 
imprisonment, and such person shall be subject to immediate removal from 
office. 

§ 62-1305. Arraignment; refusal to plead or confess.—When any person shall 
be arraigned upon any indictment or information, it shall not be necessary to 
ask him how he will be tried: and if he deny the charge in any form, or require 
a trial, or if he refuse to plead or answer, and in all cases when he does not 
confess the indictment or information to be true, a plea of not guilty shall be 
entered, and the same proceedings shall be had in all respects as if he had for- 
mally pleaded not guilty. 

§ 62-1306. Plea in abatement or other dilatory plea.——No plea in abatement 
or other dilatory plea to an indictment or information shall be received by any 
court unless the party offering such plea shall prove the truth thereof by affi- 
davit or some other evidence. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


That a confession was made while defendant was in custody, and in answer 
to questions propounded, is not sufficient ground for the rejection of the con- 
fession, as being involuntary (State v. Haynes, 106 Kan. 138). 

Testimony of deputy fire marshal in respect to interview with defendant and 
husband at jail was competent in prosecution for arson (State vy. Ralston, 131 
Kan. 138). 

A confession by a prisoner in custody, if voluntary, is admissible, though made 
in answer to questions (State v. Hayes, 106 Kan. 253). 


XVII. KeENntTUucKY 
A, KENTUCKY REVISED STATUTES 


§ 26.310. Procedure in examining courts, cities of first class—The police 
judge in cities of the first class, in holding an examining court in any felony 
case, May order a full report of the testimony or of any portion of it that he 
deems necessary. The official shorthand notes of such testimony, and, if 
requested by the judge, shall make a full and accurate transcript of the notes 
or of any portion which the judge deems material. If an appearance bond is 
required of the accused, the judge shall fix the amount of the bond, and the 
bond shall be in writing and shall not be invalidated by any irregularity in its 
form or in the manner of taking or giving it. The clerk shall within twenty- 
four hours transmit the bond, transcript of testimony and other papers to the 
circuit court. 

§ 26.360. Trial of persons arrested, cities of first class—Persons arrested 
under a charge of crime in a city of the first class and presented to the police 
court for trial shall be so presented within twenty-four hours after arrest, unless 
Sunday intervenes. 


B. RULES ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


When defendant was held in custody for less than ten days before hearing 
before magistrate, his valid confession was not made inadmissible where de- 
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fendant’s arrest or his being held in custody did not interfere with his right to 
counsel (Reed v. Com, 312 Ky, 214). 

Confession made without threats, duress, or other circumstances, rendering 
it involuntary, is admissible against persons confessing, notwithstanding it is 
made after arrest (Curtis vy. Com., 312 Ky. 205). 

Confession made by accused charged with murder while alone with chief of 
police who told him that anything he said would be used against him, but if he 
wanted to ease his conscience or get it off his mind to tell him, was not involun- 
tarily (Vilam v. Com., 275 S. W. 2nd 921). 


XIII. Lovrstana 
A. LOUISIANA REVISED STATUTES, 1950, VOLUME 2 


§ 254. Arraignment defined.—Arraignment consists in reading to the defend- 
ant, at the bar of court, the accusation against him contained in the indictment, 
and calling upon him then and there to plead. 

§ 254.1. Right to defendant to formal arraignment.—In all criminal cases 
arising under state laws and parish ordinances the defendant shall be en- 
titled to a formal arraignment. In no case shall more than one arraignment be 
necessary. 

§ 255. Plea by defendant; effect of failure to plead.—Defendant must plead 
when arraigned; and if he refuse, or stand mute, the plea of not guilty shall be 
entered for him. 

§ 256. Trial without arraignment.—Before arraignment there is no issue 
between the defendant and the state, but if the defendant voluntarily enters 
the trial without arraignment it shall be considered as if he had pleaded not 
guilty. 

§ 257. Pleading in person or through counsel.—If the charge be a felony, de- 
fendant can plead only in person; if a misdemeanor, he may plead through 
counsel. 

§ 258. Waiver of reading of indictment; pleading.—Though the charge against 
the defendant be a felony, he may, if present in person, waive in person or 
through counsel, the reading of the indictment and then and there plead. 

§ 259. Waiver of jury trial—tIn all felony cases, not capital, or necessarily 
punishable with imprisonment at hard labor, the defendant shall at the time 
of arraignment be informed by the court that he may waive trial by jury and 
elect to be tried by the judge alone. If he so elect the judge shall fix and try 
the case without a jury according to the prescribed rules of the court. 

§ 260. Trial of subsequent pleas by judge—Exrception.—Whenever the de- 
fendant shall elect to be tried by the judge alone, every subsequent plea, except 
that of insanity, shall be so tried. The defendant can not waive trial by jury 
of his plea of insanity but if the jury decide that plea against him, he may then 
elect to be tried by the judge alone in the cases provided in the foregoing article. 

§ 284. Time and method of taking objections to indictment; amendment of 
indictment.—Every objection to any indictment shall be taken by demurrer or 
by motion to quash such indictment, before the araignment; and every court 
before which any such objection shall be taken for any formal defect, may, if 
it be thought necessary, cause the indictment to be forthwith amended in such 
particular, and thereupon the trial shall proceed as if no defect had appeared. 

§ 291. Prerequisites to award of change.—No change of venue shall be award- 
ed until the accused shall have been arraigned and shall have pleaded “not 
guilty.” 





B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


That confession was made while accused was under arrest and handcuffed did 
not render it inadmissible as having been obtained through duress (State v. 
Holmes, 205 La. 731). 

In murder prosecution where the defense was that deceased met her death 
accidently in attempting to prevent defendant from committing suicide, a con- 
fession allegedly made to police officer shortly after the killing while defendant 
was in the hospital suffering from gun shot wound, acute shock and the effect 
of morphine and other treatments, was not admissible as a confession freely and 


“voluntarily” made (Code Cr. Proc., arts. 451, 452; State v. Graffam, 202 La. 
869). 
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The detention of defendant for four or five days at which time he confessed 
the homicide was not illegal where defendant had been charged with vagrancy 
in violation of statute (L. 8. A.-R. 8S. 14: 107; State v. Solomon, 222 La. 269). 

Accused’s confession of murder was not inadmissible in evidence, as not free 
and voluntary, because it was made while he was handcuffed (Code Cr. Proc., 
arts. 451, 452; State v. Joesph, 217 La. 175). 


XIX. MAINE 


A. REVISED STATUTES OF MAINE, 1954, VOLUME 4 


Ch. 145, § 16. Prisoner not asked how he will be tried; dilatory pleas.—When 
a person is arraigned on an indictment, he need not be asked how he will be 
tried; and when a plea in abatement or other dilatory plea to an indictment is 
offered, the court may refuse to receive it until it is verified by affidavit or 
other evidence. 

Ch. 148, § 8. Persons in prison bailed or discharged, if not indicted.—Any per- 
son in prison charged with a crime punishable by imprisonment for life may be 
bailed or discharged if he is not indicted at the second term of the court in the 
county where the crime is alleged to have been committed. 

Ch. 148, § 9. Right of person indicted to a speedy trial—Any person in prison 
under indictment shall be tried or bailed at the next term after the finding there- 
of, if he demands it, unless the court is satisfied that some of the witnesses on the 
part of the state have been enticed away or detained from court by some cause 
beyond their control; and all persons under indictment for felony, if they have 
been arrested thereon, shall be tried or bailed at the 2d term after the finding 
thereof. Any person indicted, although he has not been arrested, is entitled to 
a speedy trial, if he demands it in person in open court. 

Ch. 148, § 10. Standing mute.—When a person indicted stands mute, the court 
shall order the plea of not guilty to be entered, with the same effect as if he 
had pleaded not guilty. 

Ch. 148, § 11. Persons indicted for felony furnished with copy of indictment; 
witnesses summoned at state’s expense; counsel assigned in certain cases; 
compensation.—The clerk shall, without charge, furnish to any person indicted 
for a crime punishable by imprisonment in the state prison, a copy of the indict- 
ment; if he is indicted for a crime punishable by imprisonment for life, the clerk 
shall furnish a copy of the indictment, a list of the jurors returned and process to 
obtain witnesses, to be summoned and paid at the expense of the state; if for a 
crime punishable by imprisonment for a term of years, witnesses shall be sum- 
moned and paid at the expense of the state only at the discretion of the court. 
Competent defense counsel may be assigned by the superior court in any crimi- 
nal cases and shall be assigned in all cases punishable by imprisonment for life, 
when it appears that the accused has not sufficient means to employ counsel : and 
the court shall order reasonable compensation to be paid to counsel out of the 
county treasury for such services rendered in any case punishable by imprison- 
ment for life, and compensation may be allowed by the court in cases of other 
felonies, but no compensation shall be allowed counsel for services in lesser cases, 

Ch. 148, § 14. Respondent present at trial for felony; not otherwise—No per- 
son indicted for felony shall be tried unless present during the trial; but per- 
sons indicted for less offenses, at their own request and by leave of court, may be 
tried in their absence if represented by their attorney. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGN MENT 


Confessions to detective and county attorney held admissible as voluntary 
(State v. Priest, 117 Me. 223). 


XX. MARYLAND 


A. NO STATUTORY PROVISIONS AND NO CASES ON ARRAIGNMENT WERE FOUND, EXCEPT 
THAT IN SALFNER UV. STATE (84 MD. 299), THE SUPREME COURT OF MARYLAND HELD 
THAT A PARTY NEED NOT BE ARRAIGNED 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


The mere fact of arrest does not constitute duress, or render a confession made 
while under arrest inadmissible, if voluntarily made, even though the arrest may 
be illegal (Courtney v. State, 187 Md. 1.). 
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The fact that person makes confession of crime while in police officer’s custody 
or even while imprisoned under arrest is insufficient to render confession inad- 
missible, if it was not made as result of threat or inducement (Jones v. State, 
188 Md. 263). 

The mere fact that accused is under arrest. at time of making confession does 
not constitute duress or render confession inadmissible in evidence, nor does 
fact that he made confession while in police custody before he had attorney render 
it inadmissible (Cow v. State, 192 Md. 525). 

Mere fact that accused makes confession while in custody of police officer 
before he consults counsel does not. render his confession inadmissible, and this 
is true even where accused is not permitted to consult counsel, if confession was 
given voluntarily (Audler v. Kriss, 197 Md. 362). 


XXI, MASSACHUSETTS 
A. ANNOTATED LAWS OF MASSACHUSETTS, VOLUME 9 (A) 


Ch. 277, § 47. Arraignment.—lf a prisoner, under indictment for a capital crime, 
pleads guilty, upon being arraigned, the court shall award sentence against him; 
if he does not plead guilty, the court may assign him counsel and take all other 
measures preparatory to a trial, which shall, subject to section seventy-two, be 
held as soon after the finding of the indictment as the other official duties of the 
justices will admit and the circumstances of the case require. 

Ch. 277, § 71. Arraignment; standing mute.—If a defendant upon arraignment 
refuses to plead or does not confess the indictment to be true, the court shall 
order a plea of not guilty to be entered, and thereupon proceed as if he had 
pleaded not guilty. It shall not be necessary in any case to ask a prisoner how 
he will be tried. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


The fact that accused was under arrest at the time of confession is not of 
itself sufficient to exclude the confession (COmmonwealth vy. Corcoran, 182 
Mass. 465). 

A prisoner, when arrested, was told by the officer that he was not. obliged to 
answer any questions put to him. A few days later he was questioned by the 
officer, and made statements prejudicial to himself. No inducement or influence 
on the part of the officer was shown. Held, that the statements were admissible 
in evidence, although the prisoner had no counsel at the time he made them 
(Commonwealth v. Sturtivant, 117 Mass. 122). 


XXII. MicHican 
A. MICHIGAN STATUTES ANNOTATED, VOLUME 25 


§ 26.977. Indictee; arraignment ; method of trial; plea; entry of not guilty plea 
by court—When any person shall be arraigned upon an indictment, it shall not 
be necessary in any case to ask him how he will be tried ; but if, on being arraigned, 
he shall refuse to plead or answer or shall not confess the indictment to be true, 
the court shall order a plea of not guilty to be entered and thereupon the pro- 
ceedings shall be the same as if he had pleaded not guilty to the indictment. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGN MENT 


The fact that accused was under arrest at the time of confessing is not of 
itself sufficient to exclude the confession (People v. Castro, 75 Mich. 127). 

Statements of defendant, made while in custody of officers and before she 
had obtained counsel, held admitted in prosecution for manslaughter in causing 
death by abortion (People v. La Panne, 255 Mich. 38). 

A confession made by accused after he had been questioned by the prosecutor 
for several hours, and was being held by a deputy sheriff, is not voluntary, where 
the prosecuting officers and the deputy sheriff played upon his emotions and 


attempted by all means to extract the confession (People v. Prestice, 182 Mich. 
80). 
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XXIII. MINNESOTA 


A. MINNESOTA STATUTES ANNOTATED 


§ 630.01. Arraignment; presence of defendant—When the indictment is filed, 
the defendant shall be arraigned thereon before the court in which it is found, 
if triable therein, and, if not, before the court to which it shall be sent or 
removed. If it is for felony, the defendant shall be personally present; if for a 
misdemeanor, he may upon arraignment appear by counsel. When his personal 
presence shall be necessary, if he is in custody the court may direct the officer 
having him in custody to bring him before it to be arraigned. 

§ 630.02. Bench warrant; issuance—If the defendant has been discharged on 
bail, or has deposited money in lieu thereof, and shall not appear to be arraigned 
when his personal attendance shall be necessary, in addition to the forfeiture of 
bail or of the money deposited, the court may direct the clerk to issue a bench 
warrant for his arrest. On application of the county attorney, the clerk, at 
any time afterthe order, whether the court is in session or not, may after the 
order, whether the court is in session or not, may issue a bench warrant, which 
may be served in any county in the same manner as a warrant of arrest. 

§ 630.03. Form of bench warrant in felony—The bench warrant, if the offense 
is a felony, shall be substantially in the following form: 

“The District Court for the County of and State of Minnesota. 
The State of Minnesota, to any sheriff (or other proper officer) : 

“An indictment having been found on the —___ day of ee 
the district court for the county of charging C. D. with the crime of 
(designating it generally), you are therefore commanded forthwith to arrest 
the above-named C. D., and bring him before this court (or, if the venue has 
been changed, take him before that court, as the case may be) to answer the 
indictment, or, if the court has adjourned for the term, that you deliver him 
into the custody of the jailer of the county of me... Bay Or. 

“Witness the Honorable 

“By order of the Court. 

“2. FF. Clerk.” 

§ 630.04. Form of bench warrant in misdemeanors.—If the offense shall be a 
misdemeanor, the bench warrant shall be in a similar form, adding to the body 
thereof a direction to the following effect: “Or, if he shall require it, that you 
take him before any magistrate in that county, or in the county in which you 
arrest him, that he may give bail to answer the indictment.” 

§ 630.05. Court to fix bail_—If the offense charged shall be bailable, the court, 
upon directing the bench warrant to issue, may fix the amount of bail; and in 
such case an endorsement shall be made upon the bench warrant, and signed 
by the clerk, to the following effect: “The defendant is to be admitted to bail in 
the sum of $ 

§ 630.06 Proceedings before magistrate—If the defendant shall be brought 
before a magistrate of another county for the purpose of giving bail, the magis- 
trate shall proceed in respect thereto in the same manner as if the defendant had 
been brought before him on a warrant of arrest. 

§ 630.07 Proceedings where bail is taken.—On taking bail, the magistrate shall 
certify that fact on the warrant, and deliver the warrant and recognizance to the 
officer having charge of the defendant. The officer shall then discharge the 
defendant from arrest, and without delay deliver the warrant and recognizance 
to the clerk of the court before which the defendant is required to appear. 

§ 630.08 Defendant committed, when.—When the indictment shall be for fel- 
ony, and the defendant, before the finding thereof, shall have given bail for his 
appearance to answer the charge, the court to which the indictment is presented, 
or sent or removed for trial, may order the defendant to be committed to actual 
custody, unless he shall give bail in the increased amount to be specified in the 
order. 

§ 630.09 Bench warrant to enforce order—If the defendant shall be present 
when the order is made, he shall be forthwith committed; if he is not present, a 
bench warrant shall be issued and proceeded upon in the manner provided in this 
chapter. 

§ 630.10 Defendant informed of his right to counsel.—If the defendant shall 
appear for arraignment without counsel, he shall be informed by the court that it 
is his right to have counsel before being arraigned, and shall be asked if he 
desires the aid of counsel. 
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§ 630.11 Arraignment; how made—The arraignment shall be made by the 
court, or by the clerk or county attorney under its direction, and shall consist in 
reading the indictment to the defendant, and delivering to him a copy thereof and 
of the endorsement thereon, including the list of witnesses endorsed on it or 
appended thereto, and asking him whether he pleads guilty or not guilty to the 
indictment: Provided, if the defendant waives the reading of the indictment, it 
need not be read to him. 

§ 630.12. Defendant to be asked his true name.—When the defendant shall 
be arraigned, he shall be informed that, if the name by which he has been in- 
dicted is not his true name, he shall then declare his true name, or be proceeded 
against by the name in the indictment. If he shall give no other name, the 
court may proceed accordingly ; if he shall allege that another name is his true 
name, the court shall direct an entry thereof in the minutes of the arraignment, 
and the subsequent proceedings may be had against him by that name, referring 
also to the name by which he was indicted. 

§ 630.13. Time to plead; demurrer; plea; motion to set aside—Upon being 
arraigned, the defendant shall be allowed until the next day, if he requires it, 
to answer the indictment and, upon his request, such further time as the court 
shall determine. If he does not require time, or upon the next day, or such 
further day as shall be allowed by the court, if he does, he shall answer to the 
arraignment, and either move the court to set aside the indictment, or demur 
or plead thereto. 

§ 630.14. Defense of alibi; application by county attorney.—Upon application 
by the county attorney, the district court in which any criminal proceeding is 
pending may require the defendant to file with the court notice of intention to 
claim an alibi, which notice shall specify the county or municipality in which 
the defendant claims to have been at the time of the commission of the alleged 
offense, and upon failure to file such notice the trial court may, in its discretion, 
exclude evidence of an alibi in the trial of the case. 

§ 630.15. Crimes of corporations; indictment; service of summons.—When 
an indictment shall be filed in any district court against a corporation, charging 
it with the commission of a crime, a summons shall be issued by the clerk of 
the court in which such indictment shall be found, signed by one of the judges 
thereof, commanding the sheriff to forthwith notify the accused thereof, and 
commanding it to appear before such court within 24 hours after service thereof 
upon it. Such summons and a copy of the indictment shall be at once delivered 
by such clerk to the sheriff, and by him forthwith served and returned in 
the manner provided for the service of summons upon such corporation in a civil 
action. When a complaint against a corporation, charging it with the commis- 
sion of a crime, shall be made before any justice of the peace or municipal 
court, a like summons, signed by such justice or municipal judge, shall be issued, 
which, together with a copy of the complaint, shall be delivered to the sheriff 
at once, and by him forthwith served as herein provided. 

§ 630.16. Corporations; appearance; trial—-Upon such service being made, 
such corporation shall appear within the time limited, by one of its officers or 
by counsel; and upon such appearance, and thereafter, the same course shall 
be pursued, as nearly as may be, as upon the appearance of an individual to an 
indictment, or complaint and warrant, charging him with the same offease. 
Upon failure of the corporation to make such appearance, the clerk, justice of 
the peace, or municipal judge shall enter or cause to be entered a plea of not 
guilty, and, upon appearance made or plea entered, the corporation shall be 
deemed thenceforth continuously present in court until the case shall be finally 
disposed of. 

§ 630.17. Fine, how collected.—If the corporation shall be found guilty and a 
fine imposed, it shall be entered and docketed by the clerk, justice of the peace, 
or municipal judge, as the case may be, as a judgment against the corporation, 
and it shall be of the same force and effect, and be enforced against the corpora- 
tion in the same manner, as if the judgment had been recovered against it in a 
civil action. 

§ 630.18. Grounds for setting aside; waiver.—The indictment shall be set aside 
by the court in which the defendant is arraigned, upon his motion, in any of 
the following cases: 

(1) When it shall not be found, endorsed, and presented as prescribed 
in sections 626.05 to 626.31 ° relating to grand juries; 


1Renumbered 628.41 to 628.67. 
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(2) When the names of the witnesses examined before the grand jury are 
not inserted at the foot of the indictment or endorsed thereon ; 

(3) When a person shall have been permitted to be present at the session 
of the grand jury while the charge embraced in the indictment was under 
consideration, except as provided by section 626.27.’ 

If the motion to set aside the indictment shall not be made, the defendant shall 
be precluded from afterwards taking advantage of the foregoing objections. 

§ 630.19. Motion, when heard; decision—The motion to set aside shall be 
heard at the time of the arraignment, unless, for a good cause, the court shall 
postpone such hearing. If the motion is denied, the defendant shall immediately 
answer the indictment, either by demurring or pleading thereto; if it be granted, 
the court shall order that the defendant, if in custody, be discharged therefrom, 
or if admitted to bail, that his bail be exonerated, or, if he has deposited money 
in lieu of bail, that it be refunded to him, unless it shall direct that the case be 
resubmitted to the same or another grand jury. 

§ 630.20. Effect of resubmission.—If the court shall direct that the case be 
resubmitted, the defendant, if already in custody, shall so remain, unless he be 
admitted to bail; if already admitted to bail, or money deposited in lieu thereof, 
the bail or money shall be answerable for his appearance to answer a new 
indictment. 

§ 630.21. Proceedings if new indictment is not found; setting aside no bar.— 
Unless a new indictment shall be found before the next grand jury of the county 
shall be discharged, the court, on the discharge of such grand jury, shall make 
the order prescribed in section 630.19. An order to set aside an indictment as 
provided in this chapter shall be no bar to a future prosecution for the same 
offense. 

§ 630.22. Pleadings by defendant; demurrer; plea.—The only pleading on the 
part of the defendant is a demurrer or plea. Both shall be made in open court, 
either at the time of the arraignment, or at such other time as may be allowed 
to the defendant for that purpose. 



































B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 





The officer making the arrest is a person in authority, within the rules ex- 
cluding confessions made under promises or threats held out by persons in 
authority (State v. Staley, 14 Minn. 105). 







XXIV. MISSISSIPPI 







A. MISSISSIPPI CODE, 1942, ANNOTATED, VOLUME 2 












§ 2504. Proceedings after indictment and before trial—Where defendant 
stands mute.—If the defendant, on arraignment, refuse or neglect to plead, or 
stand mute, the court must cause the plea of “not guilty” to be entered, and 
the trial to proceed. 

§ 2505. In capital cases copy of indictment and special venire served to be 
given—Counsel permitted——Any person indicted for a capital crime shall, if 
demanded by him, by motion in writing, before the completion of the drawing 
of the special venire, have a copy of the indictment and list of the special venire 
summoned for his trial, delivered to him or his counsel at least one entire day 
before said trial. Where any person is in jail charged with a capital crime, 
or is indicted for such crime, and the court being first satisfied that such 
person is unable to employ counsel, such person shall be allowed counsel not 
exceeding two, to be chosen for him by the judge in vacation or by the court, 
to defend him in the circuit court, upon the trial of such charge, and such 
counsel selected and appointed by the judge or court shall have free access to 
the prisoner, who shall have process to compel the attendance of witnesses in 
his favor, and the defendant shall be entitled to advice of such counsel before 
he is required to plead to the indictment. And such counsel so selected and 
appointed shall receive an amount not less than twenty-five ($25.00) dollars and 
not more than fifty ($50.00) dollars, as expenses in the discretion of the trial 
court, to be paid under order of the court by the board of supervisors of the 
county where the indictment is found. 




















2 Renumbered 628.63. 
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B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


The mere fact that defendant’s confession was made while he was being 
detained without commitment was only one factor for consideration in deter- 
mining whether the confession was free and voluntary (Minneweather v. State, 
35 So. 2d 160). 

Confessions, freely and voluntarily made while one is in custody under an 
unlawful arrest, are not excluded on account of illegality of arrest (Guan v. 
State, 135 Miss. 513). 

Detention without commitment is only one factor for consideration in reach- 
ing conclusion as to whether confession is voluntary, and only where confession 
is obtained as result of unreasonable delay in taking prisoner before magistrate 
for examination into his case are admissions of guilt under such psychological 
pressure inadmissible (Moore v. State, 41 So. 2d 368). 

The mere fact that confessions were made while defendants were in custody 
and before preliminary hearings were had, did not render confessions inadmis- 
sible (Winston v. State, 309 Miss. 799). 


XXV. MISsouRI 


A. VERNON’S ANNOTATED MISSOURI STATUTES, VOLUME 39 


§ 546.020. Plea of not guilty, not formally tendered.—When a person shall be 
arraigned upon any indictment or information, it shall not be necessary to ask 
him how he will be tried; and if he deny the charge in any form, or require a 
trial, or if he refuse to plead or answer and in all cases when he does not confess 
the charge to be true, a plea of not guilty shall be entered, and the same pro- 
ceedings shall be had, in all respects, as if he had formally pleaded not guilty 
to such indictment or information; provided, however, that no judgment rendered 
in any criminal case shall be reversed, set aside or for nought held for the 
reason that the record does not show that the defendant was arraigned and a 
plea of not guilty entered, where a trial was had in all respects as though the 
defendant had been arraigned and had formally tendered the general issue 
under a plea of not guilty. 


VOLUME 42, SUPREME COURT RULE 25 


§ 25.01. Indictments and informations—When tried.—All indictments and in- 
formations shall be tried at the term at which the indictment is found or 
information filed, if the defendant is in custody Or appears at each term, or 
at the first term at which the defendant appears, unless the same be continued 
for cause. 

25.02. Indictment on information—Copy to defendant—Whenever an in- 
dictment is found, or an information filed, in a court of record, it shall be the 
duty of the clerk, upon the request of the defendant therein, to make out and 
deliver to him a copy of such indictment or information with all endorsements 
thereon. 

§ 25.03. Indictment or information—Time for defendant to plead.—The de- 
fendant in an indictment or information shall not be required to plead thereto 
until he shall have had a reasonable time in which to examine the same and to 
prepare his pleading. 

§ 25.04. Arraignment—Plea—Duty of court.—Arraignment shall be conducted 
in open court and shall consist of reading the indictment or information to the 
defendant or stating to him the sustance of the charge and calling him to plead 
thereto. A defendant may plead not guilty or guilty. The court may refuse to 
accept a plea of guilty, and shall not accept the plea without first determining 
that the plea is made voluntarily with understanding of the nature of the charge. 
If a defendant refuses to plead or pleads equivocally, or if the court refuses to 
accept a plea of guilty, or if a defendant corporation fails to appear, the court 
shall enter a plea of not guilty. If a defendant is tried as if he had been ar- 
raigned and entered a plea of not guilty, the failure of the record to show 
arraignment and the entry of such plea shall not constitute reversible error. 


B, RULE OF ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


Where there was nothing to show that defendant’s illegal detention, before 
he was taken before a magistrate, operated as a coercive force in bringing about 
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his confessions, were admissible (Mo. R. 8. A., sees. 4346, 8360; State v. Sanford, 
354 Mo. 998). 

Delay of highway patrol officers in taking defendant before a magistrate did 
not render defendant's confessions involuntary as a matter of law (State v. 
Ellis, 354 Mo. 998). 

The fact that a peace officer violates a statute by failing to release a prisoner 
in the time prescribed by statute without having him charged with a criminal 
offense within that time does not, as matter of law, render prisoner’s confession 
involuntary (State v. Lee, 361 Mo. 163). 

Mere fact that defendant, who was subsequently charged with murder in 
second degree, may have been held under arrest for more than twenty hours 
without being formally charged with a criminal offense did not render de- 
fendant’s confessions involuntary (State v. Francies, 295 S. W. 2d 8). 


XXXVI. MonTANA 


A. REVISED CODES OF MONTANA, 1947 


§ 94-6501. (11875) Defendant must be arraigned in the court where the in- 
dictment or information is filed or transferred.—When the indictment or infor- 
mation is filed, the defendant must be arraigned thereon before the court in which 
it is filed, unless the cause is transferred to some other county for trial. 

§ 94-6502. (11876) Defendant, when to be present at arraignment.—If the 
indictment or information be for felony, the defendant must be personally 
present; but if for a misdemeanor, he may appear upon the arraignment by 
counsel. 

§ 94-6508. (11877) If in custody, to be brought before court.—When his per- 
sonal appearance is necessary, if he is in custody, the court may direct and the 
officer in whose custody he is, must bring him before it to be arraigned. 

§ 94-6504. (11878) Jf discharged on bail, warrant to issue.—If the defendant 
has been discharged on bail, or has deposited money instead thereof, and does not 
appear to be arrainged when his personal attendance is necessary, the court, 
in addition to the forfeiture of the undertaking of bail or of money deposited, 
may direct the clerk to issue a warrant for his arrest. 

§ 94-6505. (11879) Warrant, by whom and how issued.—The clerk on the 
application of the county attorney may, at any time after the order, whether 
the court is setting or not, issue a warrant to one or more counties. 

§ 94-6506. (11880) Form of warrant.—The warrant upon the indictment or 
information must, if the offense is a felony, be substantially in the following 
form: 

“In the district court of the _-_-.___-~- district in and for the county of —-_~- 
tachinabeai The State of Montana: To any sheriff, constable, marshal, or police- 
man in this state: An indictment having been found (or information filed) on 
i ay OE , A. D. nineteen ____ in the district court of the 
cOuy OF oni , charging C. D. with the crime of _____-____ (designating it 
generally) ; you are, therefore, commanded forthwith to arrest the above named 
C. D., and bring him before that court (or if the indictment or information has 
been sent to another court, then before that court, name it) to answer said 
indictment (or information) ; or if the court be not in session, that you deliver 
him into the custody of the sheriff of the county of __________. 

“Given under my hand, with the seal of said court affixed, this _.__._ day 


[SEAL] Wiule Duis io , Clerk.” 

§ 94-6507. (11881) Directions in the warrant.—The defendant, when ar- 
rested under a warrant for an offense not bailable, must be held in custody 
by the sheriff of the county in which the indictment is found on information 
filed, unless admitted to bail after an examination upon a writ of habeas corpus; 
but if the offense is bailable, there must be added to the body of the warrant 
a direction to the following effect: “Or, if he require it, that you take him 
before any magistrate in that county, or in the county in which you arrest 
him, that he may give bail to answer to the indictment or information,” and 
the court, upon directing it to issue, must fix the amount of bail, and an in- 
dorsement must be made thereon and signed by the clerk, to the following ef- 
fect: “The defendant is to be admitted to bail in the sum of __________ dollars.” 

§ 94-6508. (11882) Warrant, how served—The warrant may be served in 
any county, in the same manner as a warrant of arrest, as provided in sections 
94-5901 to 94-5918. 
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§ 94-6509. (11888) Proceedings on giving bail in another cownty.—If the de- 
fendant is brought before a magistrate of another county for the purpose of 
giving bail, the magistrate must proceed in respect thereto, in the same manner 
as if the defendant had been brought before him upon a warrant of arrest, 
and the same proceedings must be had thereon. 

§ 94-6510. (11884) Ordering defendant into custody or increasing bail when 
information is for felony.—When the information is for a felony, and the de- 
fendant before the filing thereof, has given bail for his appearance to answer 
the charge, the court to which the information is presented, or in which it is 
pending, may order the defendant to be committed to actual custody, unless he 
gives bail in an increased amount, to be specified in the order. 

§ 94-6511. (11885) Defendant, if present when order made, to be committed— 
If not, warrant to issue——If the defendant is present when the order is made, 
he must be forthwith committed. If he is not present, a warrant must be issued 
and proceeded upon in the manner provided in this chapter. 

§ 94-6512. (11886) Right to counsel on arraignment.—If the defendant appear 
for arraignment without counsel, he must be informed by the court that it is his 
right to have counsel before being arraigned, and must be asked if he desires 
the aid of counsel. If he desires and is unable to employ counsel, the court 
must assign counsel to defend him. 

§ 94-6513. (11887) Compensation of attorney for accused.—Whenever, in a 
criminal action or proceeding in the district court, an attorney-at-law defends 
a person charged with any offense, by order of the court, on the ground that 
the accused is unable to procure or employ counsel, the county in which such 
criminal action or proceeding may have arisen is liable to pay such attorney 
for his services such sum as the judge certifies to be a reasonable compensation 
therefor, not to exceed, in any capital case, the sum of one hundred dollars; in 
other cases of felony a sum not exceeding fifty dollars; and in all other cases a 
sum not exceeding twenty-five dollars. 

§ 94-6514. (11888) Arraignment, how made.—The arraignment must be made 
by the court, or by the clerk or county attorney under its direction, and consists 
in reading the indictment or information to the defendant and delivering to 
him a copy thereof, and of the indorsement thereon, including the list of wit- 
nesses, and asking him whether he pleads guilty or not guilty to the indictment 
or information. 

§ 94-6515. (11889) Proceedings on arraignment, when defendant is not indicted 
by his true name.—When the defendant is arraigned, he must be informed that if 
the name by which he is prosecuted is not his true name, he must then declare his 
true name, or be proceeded against by the name in the indictment or information. 
If he gives no other name, the court may proceed accordingly ; but if he alleges 
that another name is his true name, the court must direct an entry thereof in the 
minutes of the arraignment, and the subsequent proceedings on the information or 
indictment may be had against him by that name, referring also to the name by 
which he was first charged therein. 

§ 94-6516. (11890) Time allowed and how defendant may answer on arraign- 
ment.—If, on the arraignment, the defendant requires it, he must be allowed a 
reasonable time, not less than one day, to answer the indictment or information. 


He may, in his answer to the arraignment, move to set aside, demur, or plead to 
the indictment or information. 


B. BULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


The fact that accused was under arrest at the time of confessing is not of itself 
sufficient to exclude the confession (State v. Dixson, 80 Mont. 181). 

Where one under arrest requested the county attorney to come to him was 
advised of his right to have an attorney or any friend present, was told any 
statement would be used against him, was informed he need have no fear of 
consequences arising from refusal to make it and no hope of reward if he did make 
it, and he said he understood the situation and his rights, and made a statement 
as to his connection with the crime, it was admissible as a confession (State v. 
Berberick, 38 Mont. 423). 


XXVII. NEBRASKA 


A. REVISED STATUTES OF NEBRASKA, CHAPTERS 24-30 


§ 29-412. Warrant; arrest; prisoner to be taken before magistrate; return; 
endorsement and deliver—Whenever any person has been arrested under a war- 
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rant as provided in sections 29-401 to 29-411, it shall be the duty of the officer 
making the arrest to take the person so arrested before the proper magistrate; 
and the warrant by virtue of which the arrest was made, with the proper return 
endorsed thereon, and signed by the oflicer, shall be delivered to such magistrate. 

§ 29-501. Examination before magistrate ; adjournment ; period; prisoner ; how 
sustained and kept.—If it shall become necessary for any just cause to adjourn 
the examination of any person brought before the magistrate as set forth in 
sections 29-401 to 29-414, it shall be lawful for such magistrate to adjourn such 
examination and commit such person, from time to time, for safekeeping to the 
jail of the county until the cause of delay is removed, and no longer: Provided, 
The whole time of such confinement in the jail shall not exceed four days: Pro- 
vided further, The officer having in custody any such person may, by written 
order of the magistrate, detain such person in custody in some secure and con- 
venient place other than the jail, to be designated by the magistrate in his order, 
not exceeding four days; and it shall be the duty of the officer, in whose custody 
any person shall be detained as above, to provide for the sustenance of such 
prisoner while in custody. 

§ 29-502. Examination before magistrate; adjournments; recognizance; 
period of continuance-——When it shall become necessary to adjourn any trial 
according to the provisions of section 29-501, the person accused may enter into 
a recognizance before the magistrate, with good and sufficient security to be 
approved by the magistrate, in such amount as he shall deem reasonable, con- 
ditioned for the appearance of such person before such magistrate, at a place 
and day and hour in the recognizance specified: Provided, Such adjournment 
shall not be for a longer time than twenty days without the consent of the ac- 
cused: And provided, No person shall be let to bail who is charged with an offense 
not bailable under the Constitution of this state. 

§ 29-503. Examination before magistrate; forfeiture of recognizance.—If any 
person recognized, agreeable to section 29-502, shall fail to appear at the time 
appointed, or shall otherwise fail to comply with the conditions of the recog- 
nizance, the magistrate shall declare the same forfeited, and transmit a tran- 
script of his proceeding in the case, together with the recognizance, to the clerk 
of the proper court; and such proceedings shall be had thereon by such court 
as shall be deemed expedient, and as if the recognizance had been taken in that 
court. 

§ 29-504. Extra-jurisdictional offense; speedy preliminary inquiry required.— 
When the complaint is for a felony, or for an offense for which the punishment 
may exceed three months imprisonment or a fine of one hundred dollars, or both, 
upon the accused being brought before the magistrate, he shall proceed as soon 
as may be, in the presence of the accused, to inquire into the complaint: Pro- 
vided, That in any criminal proceeding where the imprisonment may exceed three 
months but not six months, or where the fine may exceed one hundred dollars 
but not five hundred dollars, the county court shall have jurisdictions as pro- 
vided in section 24-502. 

§ 29-505. Witnesses; segregation.—The magistrate, if requested, or if he sees 
good cause therefor, shall order that the witnesses on both sides be examined 
each one separate from all the others, and that the witnesses for may be kept 
separate from the witnesses against the accused during the examination. 

§ 29-506. Finding; probable causes; accused to be committed or released on 
bail; conditions.—If upon the whole examination, it shall appear that no offense 
has been committed or that there is no probably cause for holding the accused 
to answer for the offense, he shall be discharged; but if it shall appear that an 
offense has been committed and there is probably cause to believe that the 
person charged has committed the offense, the accused shall be committed to the 
jail of the county in which the same is to be tried, there to remain until he is 
discharged by due course of law: Provided, If the offense be bailable, he may 
be ordered released upon entering into a recognizance in such sum as may be 
fixed by the magistrate with one or more good and sufficient sureties to be 
approved by him, conditioned that the accused appear forthwith before the 
district court, if then in session, and if not in session, then on the first day of the 
next jury term thereof and not depart the court without leave. No recognizance 
requiring the accused to appear at the next term of the court shall be rendered 
invalid by the fact that the court is in session. 

§ 29-507. Recognizance of witnesses.—When the magistrate is satisfied that any 
witness against the accused will not appear and testify at the trial, he may, 
when the offense charged is a felony, order him to recognize with sufficient securi- 
ties. Any person may recognize for a married woman or minor to appear as a 
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witness, or the magistrate may take the recognizance of either in a sum not 
exceeding one hundred dollars, which shall be valid notwithstanding the 
disability of coverture or minority. 

§ 29-508. Refusal of a witness to enter into recognizance ; effect.—If any witness 
so required to enter into a recognizance refuses to comply with such order, the 
magistrate shall commit him or her to jail until he or she complies with such 
order or is otherwise discharged according to law. 

§ 29-509. Record of recognizances ; transcript; to be certified and returned to 
clerk of court; cost bill—It shall be the duty of every magistrate in criminal 
proceedings to keep a docket thereof as in civil cases. All recognizances taken 
under section 29-502, 29-506, or 29-507, together with a transcript of the pro- 
ceedings, where the defendant is held to answer, shall be certified and returned 
forthwith to the clerk of the court at which the prisoner is to appear. The 
transcript shall contain an accurate bill of all the costs that have accrued, and 
the items composing the same. 

§ 29-510. Finding ; higher crime committed than that charged ; power of magis- 
trate.—If upon the examination it shall appear to the magistrate that the accused 
has committed an offense of a higher grade than that charged, he may be held 
to answer therefor. 

§ 29-511. Mittimus ; witnesses ; name and residence to be noted.—It shall be the 
duty of the magistrate who shall commit any offender to jail, either because such 
offender is unable to procure bail for his appearance at court, or because the 
offense is not by law bailable, to write on the warrant of commitment the names 
and residences of the principal witnesses by whom the crime was proved before 
such magistrate. 

§ 29-512. Mittimus; accused entitled to copy, and names of witnesses.—When- 
ever any prisoner in the custody of the sheriff or jailer of any county, on any 
warrant of commitment as aforesaid, shall demand of the sheriff or jailer a copy 
of such warrant of commitment, the sheriff or jailer shall endorse on such copy 
the names of the witnesses written thereon as aforesaid; and any magistrate 
who shall neglect to write the name or names of the witnesses aforesaid on the 
warrant of commitment, or any sheriff or jailer who shall neglect to endorse the 
name of such witness or witnesses on a copy of such commitment, shall be fined 
in the sum of twenty dollars, to be recovered by an action of debt, in the name 
and for the use of any person who shall sue for the same in any court of record. 

§ 29-513. County court; misdemeanor complaints; judgment upon plea of 
guilty—When the complaint is for a misdemeanor only, of any grade of punish- 
ment whatever, if the cause is pending before the county judge of the county before 
whom the defendant enters a plea of guilty to the complaint, it shall be lawful 
for such judge to render judgment of imprisonment not to exceed six months or 
a fine not to exceed five hundred dollars, or both, according to the law of the 
case, and pass sentence accordingly, and to enforce the same according to law. 

§ 29-1802. Indictment; recording ; service of copy on defendant; arraignment, 
when had.—The clerk of the district court shall, upon the filing of any indictment 
with him, and after the person indicted is in custody or let to bail, cause the same 
to be entered of record on the journal of the court; and in case of the loss of the 
original, such record or a certified copy thereof shall be used in place thereof 
upon the trial of the cause. Within twenty-four hours after the filing of an 
indictment for felony, and in every other case on request, the clerk shall make 
and deliver to the sheriff, the defendant or his counsel a copy of the indictment, 
and the sheriff on receiving such copy shall serve the same upon the defendant. 
No one shall be, without his assent, arraigned or called on to answer to any 
indictment until one day shall have elapsed, after receiving in person or by counsel, 
or having an opportunity to receive a copy of such indictment as aforesaid. 

§ 29-1816. Arraignment of accused; when considered waived; effect.—The 
accused shall be arraigned by reading to him the indictment, unless the reading 
shall be waived by the accused where the nature of the charge is made known to 
him, and he shall then be asked whether he is guilty or not guilty of the offense 
charged. If the accused appears in person and by counsel and goes to trial 
before a jury regularly impaneled and sworn, he shall be deemed to have waived 
arraignment and a plea of not guilty shall be deemed to have been made. 

§ 29-1816.01. Arraignment of accused; report of proceedings; filing, evi- 
dence.—On the arraignment in the district court of any person accused of a 
felony, the court may require the official reporter of said court to make a steno- 
graphic report of the proceedings had in such court incident to such arraignment 
and the disposition of the charge made against the accused including sentence 
in the event of conviction. The court may further require the court reporter to 
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prepare a transcript of his report of said proceedings, authenticate said tran- 
script with an appropriate certificate to be attached thereto, and cause the 
same to be filed in the office of the clerk of said court. Such transcript need 
not be copied in either the journal of said court or the complete record in said 
office, but shall be kept in a special file and not removed from the office of the 
clerk of the district court, except on an order of a judge of said court expressly 
authorizing removal. In the event that the transcript is so made, authenticated 
and filed, it, or a duly certified copy thereof, shall become and be competent and 
lawful evidence and admissible as such in any of the courts of this state. 

§ 29-1817. Plea in bar; allegations; reply to plea; how issue tried.—The ac- 
cused may then offer a plea in bar to the indictment that he has before had 
judgment of acquittal, or been convicted, or been pardoned for the same offense; 
and to this plea the county attorney may reply that there is no record of such 
acquittal or conviction, or that there has been no pardon. On the trial of such 
issue to the court or to a jury, if the court desires to submit such issue to a 
jury, the accused must produce the record of such conviction or acquittal, or 
the pardon, and prove that he is the same person charged in the record or men- 
tioned in the pardon; and shall be permitted to adduce such other evidence as 
may be necessary to establish the identity of the offense. 

§29-1818. Plea in bar or abatement; verification by accused required.—No 
plea in bar or abatement shall be received by the court unless it be in writing, 
signed by the accused, and sworn to before some competent officer. 

§ 29-1819. Pleas of “guilty” and “not guilty” ; when required; failure to plead; 
duty of court.—If the issue on the plea in bar be found against the defendant, or 
if upon arraignment the accused offers no plea in bar, he shall plead “guilty” 
or “not guilty’; but if he pleads evasively or stands mute, he shall be taken to 
have pleaded “not guilty.” 

§ 29-1820. Plea of “guilty”; record; accused; custody.—If the accused pleads 
“guilty,” the plea shall be recorded on the indictment, and the accused shall be 
placed in the custody of the sheriff until sentence. 

§ 29-1821. Plea of “not guilty”; record; day of trial; designation.—If the ac- 
cused pleads “not guilty,” the plea shall be entered on the indictment, and the 
prosecuting attorney shall, under the direction of the court, designate a day for 
trial, which shall be a day of the term at which the plea is made, unless the 
court, for good reasons, continues the case to a subsequent term. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


The fact that accused was under arrest at the time of confessing is not of 
itself sufficient to exclude the confession (First v. State, 31 Neb. 403). 

The mere fact that a confession was made while in the custody of the police 
does not render it inadmissible (Galleves v. State of Nebraska, 342 U. S. 55). 

Accused’s voluntary statements made to officers while under arrest tending 
to show accused’s connection with crime are admissible (Mantell v. State, 141 
Neb. 15). 

In prosecution for sodomy, plea of guilty on ararignment before committing 
magistrate was properly admitted, notwithstanding defendant was not repre- 
sented by counsel at the preliminary hearing (Roberts v. State, 145 Neb. 658). 


XXVIII. NEVADA 
A. NEVADA COMPILED LAWS (HILLYER), VOLUME 5 


§ 10872. Defendant must be arraigned.—When the indictment or information 
is filed, the defendant must be arraigned thereon before the court in which it 
is found unless the cause is transferred to some other county for trial. 

§ 10873. Defendant charged with felony must appear personally.—If the in- 
dictment or information be for a felony, the defendant must be personally 
present; but if for a misdemeanor, his personal appearance is unnecessary 
and he may appear upon arraignment by counsel. 

§ 10874. Arraignment, officer to bring defendant before court, when.—When a 
defendant's personal appearance is necessary, if he is in custody, the court 
may direct the officer in whose custody he is to bring him before it to be ar- 
raigned, and the officer must do so accordingly. 

§ 10875. Failure of defendant on bail to appear, procedure, bench warrant.— 
If the defendant has been discharged on bail, or has deposited money instead 
thereof, and does not apepar to be arraigned when his personal attendance is 
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necessary, the court, in addition to the forfeiture of the recognizance, or of 
the money deposited, may direct the clerk to issue a bench warrant for his 
arrest; if the defendant has been indicted by the grand jury or informed 
against by the district attorney of the county without having been previously 
charged or held to answer, the court may also direct the clerk to issue a bench 
warrant for his arrest. 

§ 10876. Idem—Bench warrant issued by clerk.—The clerk, on the appli- 
cation of the district attorney, may accordingly, at any time after the order, 
whether the court is sitting or not, issue a bench warrant into one or more 
counties. 

§ 10883. Defendant must be informed of right to counsel.—If the defendant 
appears for arraignment without counsel, he must be informed by the court 
that it is his right to have counsel before being arraigned, and must be asked 
if he desires the aid of counsel. If he desires and is unable to employ counsel, 
the court must assign counsel to defend him. 

§ 10884. Arraignment, how made.—The arraignment must be made by the 
court or by the clerk, or district attorney, unde its direction, and consists in 
reading the indictment or information to the defendant, and delivering to him 
a copy thereof and of the indorsements thereon including the list of witnesses 
indorsed on it and asking him whether he pleads guilty or not guilty to the 
indictment or information. 

§ 10885. Procedure when defendant does not declare true name.—When the 
defendant is arraigned he must be informed that, if the name by which he is 
prosecuted is not his true name, he must then declare his true name or be 
proceeded against by the name in the indictment or information; if he gives 
no other name, the court may proceed accordingly; but, if he alleges that an- 
other name is his true name, the court must direct an entry thereof in the 
minutes of the arraignment, and the subsequent proceedings on the information 
or indictment may be had against him by that name, referring also to the name 
by which he was first charged therein. 

§ 10886. Time given to answer arraignment.—If on the arraignment the de- 
fendant requires it, he must be allowed a reasonable time, not less than one day, 
to answer the indictment or information. 

§ 10887. Defendant may answer, demur or plead—The defendant may, in 


answer to the arraignment, move to set aside, demur, or plead to the indict- 
ment or information. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


That confession was secured prior to arraignment or to securing of counsel 
and while prisoner was being held incommunicado did not in and of itself con- 
stitute psychological duress as matter of law (Application of Sefton, 306 P. 2d 
771). 

A voluntary confession is not rendered inadmissible because obtained after 
accused was taken into custody and prior to time he was taken before magis- 
trate (State v. Fouquette, 221 P. 2d 404). 

The rule that voluntary character of a confession is chief test of its admissi- 
bility should be adhered to where the confession was made while defendant was 
under arrest and prior to his presentation before a magistrate, and through 
detention shall have become unlawful (N. C. L. 1929, sec. 10744; State v. 
Boudreau, 214 P. 2d 135). 

Fact that confession is obtained before defendant is taken before a committing 
magistrate, does not of itself render the confession inadmissible (State v. Wil- 
liams, 219 P. 2d 184). 

XXIX. NEw HAMPSHIRE 


A. NEW HAMPSHIRE REVISED STATUTES ANNOTATED, VOLUME 5 


Ch. 572, § 10. Arraignment.—Said offender shall be arraigned within twenty- 
four hours, Sundays and holidays excepted. 

Ch. 594, § 23. Detention; other cases of arrest without warrant.—lIn all other 
cases the officer arresting an offender without warrant shall promptly carry him 
before the municipal court or a justice, that a complaint may be made for the 
offense, and if he neglect to do so he shall forfeit fifty dollars. 

Ch. 594, § 23. Length of detention.—If not otherwise released, every person 
arrested shall be brought before a magistrate within twenty-four hours from the 
time of his arrest, Sundays and holidays excepted, unless a justice of the munici- 
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pal court of the town or city where he is detained or of the town or city where 
the crime was committed for good cause shown orders that he be held for a 
further period of not exceeding forty-eight hours. 

Ch. 601, § 2. Waiving indictment.—Any person who has been bound over or com- 
mitted by a justice or municipal court under the provisions of section 5 or 7 of 
RSA, chapter 592, for trial in the superior court upon a complaint charging a 
crime not punishable by death, and who desires to waive indictment, may apply in 
writing to the superior court for prompt arraignment upon such complaint. 
Upon the filing of such an application, the county solicitor may, with the approval 
of the court, proceed against the defendant by complaint, and in such case he 
shall be held to answer and the court shall have as full jurisdiction of the com- 
plaint as if an indictment had been found. The arraignment of the defendant 
shall be at such time as the court may designate. Every person when so com- 
mitted or bound over upon such a complaint shall be notified by the court of his 
right to apply for waiver of indictment and prompt arraignment as aforesaid. 

Ch. 612, § 14. Arrest without a warrant.—The arrest of a person may be law- 
fully made also by any peace officer or a private person, without a warrant, upon 
a reasonable information that the accused stands charged in the courts of a state 
with a crime punishable by death or imprisonment for a term exceeding one year, 
but when so arrested the accused must be taken before a judge or magistrate with 
all practicable speed, and complaint must be made against him under oath setting 
forth the ground for the arrest as in the preceding section; and thereafter his 
answer Shall be heard as if he had been arrested on a warrant. 

Ch. 614, § 2. Court hearing.—If an arrest is made in this state by an officer of 
another state in accordance with the provisions of section 1 he shall without 
unnecessary delay take the person arrested before any justice of the superior 
court or of the municipal court of any city who shall conduct a hearing for the 
purpose of determining the lawfulness of the arrest. If said justice determines 
that the arrest was lawful he shall commit the person arrested to await for a 
reasonable time the issuance of an extradition warrant by the governor of this 
state, or admit such person to bail pending the issuance of such warrant. If the 
said justice determines that the arrest was unlawful he shall discharge the person 
arrested. 

Ch. 614, § 8. Court hearing.—If such arrest is made in obedience to a war- 
rant, the disposition of the pmsoner shall be as in other cases of arrest under a 
warrant; if the arrest is without a warrant, the prisoner shall without un- 
necessary delay be taken before a municipal court or a justice of the peace 
or other magistrate of the county wherein such an arrest was made, and such 
court shall admit such person to bail, if the offense is bailable, by taking se- 
curity by way of recognizance of the appearance of such prisoner before the 
court having jurisdiction of such criminal offense. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


Though accused charged with murder was not under formal arrest while in 
hospital recovering from his wound after alleged attempt to commit suicide after 
shooting of deceased, police officer guarding accused had a sort of custody which 
should have aroused some sense of the duties he owed to accused not to seek 
from him a statement that would not be admissible under the rule applicable 
to arrest persons (R. L. C. 455, sec. 1; ch. 423, sees. 4, 7, 8; State v. George, 93 
N. H. 408). 

The mere fact that the defendant in a criminal case was urged to state, 
and to state quickly, where he was at a particular time does not render his 
statement inadmissible as a confession (State v. Howard, 17 N. H. 171.) 


XXX. NEw JERSEY 


A. RULES GOVERNING THE NEW JERSEY COURTS 


Rule 2:5-1. Arraignment 


Arraignment shall be conducted in open court and shall consist of reading 
the indictment or accusation to the defendant or stating to him the substance 
of the charge and calling on him to plead thereto. He shall be given a copy of 
the indictment or accusation before he is called upon to plead. 
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Rule 2: 5-2. Pleas 


(a) A defendant may plead not guilty, guilty, non vult or nolo contendere, 
excepting, however, that no defendant can plead guilty to murder save as pro- 
vided by law. The court may refuse to accept a plea of guilty, non vult or nolo 
contendere, and shall not accept such plea without first determining that the 
plea is made voluntarily with understanding of the nature of the charge. Ifa 
defendant refuses to plead or if the court refuses to accept a plea of guilty the 
court shall enter a pela of not guilty. 

(b) If a defendant, upon arraignment, shall stand mute, the court shall direct 
that a plea of not guilty be entered for him. 


Rule 2: 5-3. Pleadings and motions before trial—Defenses and abjections 


(a) Pleadings and motion: Pleadings in criminal proceedings shall be the com- 
plaint, the indictment or accusation and the pleas of not guilty, guilty, non vult 
and nolo contendere. Writs of certiorari, and all other pleas, demurrers and 
motions to quash are abolished, and defenses and objections raised before trial 
which heretofore could have been raised by one or more of them, shall be raised 
only by motion to dismiss or to grant appropriate relief, as provided by these 
rules. 

(b) The motion raising defenses and objections: 

(1) Defenses and objections which may be raised.—Any defense or objection 
which is capable of determination without the trial of the general issue may be 
raised before a trial by motion. 

(2) Defenses and objections which must be raised.—All motions addressed 
to the indictment or accusation, except those based upon lack of jurisdiction, 
or failure of the indictment or accusation to charge an offense, shall be made 
before trial. Failure to present any such defense or objection as herein pro- 
vided, constitutes a waiver thereof, but the court for cause shown may grant re- 
lief from the waiver. Lack of jurisdiction or the failure of the indictment or 
accusation to charge an offense shall be noticed by the court at any time during 
the pendency of the proceeding. 

(3) Time of making motion.—All motions predicated on defenses and objec- 
tions made prior to trial, shall be made before the plea is entered, but the court 
may permit them to be made within a reasonable time thereafter. 

(4) Hearing on motion.—A motion before trial raising defenses or objections 
shall be determined before trial unless the court orders that it be deferred for 
determination at the trial of the general issue. Except where a trial by jury 
is required, the court shall determine all issues of fact on affidavits, or in such 
other manner as the court may direct. 

(5) Effect of determination of motion.—If a motion is determined adversely 
to the defendant, he shall be permitted to plead if he has not previously pleaded. 
A plea previously entered shall stand. If the court grants a motion to dismiss 
an indictment or accusation, it may also order that the defendant be held in 
custody or that his bail be continued for a specified time pending the filing of a 
new indictment or accusation. 

(6) Appeal by the defendant.— 

(a) Before trial the defendant, in the discretion of the Appellate Division 
of the Superior Court, may appeal from an order of the trial court refusing 
to dismiss the indictment or accusation. 

(b) After judgment of conviction, the defendant, as of right, may appeal 
from an order of the trial court refusing to dismiss an indictment or 
accusation. 

(7) Appeal by the state—The state may appeal from an order of the trial 
eourt dismissing an indictment or accusation. 





Rule 2: 5-4. Trial of Indictments or Accusations Together 


The court may order two or more indictments or accusations to be tried 
together if the offenses and the defendants, if there is more than one, could have 
been joined in a single indictment or accusation. The procedure shall be the 
same as if the prosecution were under such single indictment or accusation. 


Rule 2: 5-5. Relief from Prejudicial Joinder 


If it appears that a defendant or the state is prejudiced by a joinder of of- 
fenses or of defendants in an indictment or accusation or by such joinder for 
trial together, the court, in its discretion, may order an election or separate 


trials of courts, grant a severance of defendants or provide whatever other relief 
justice requires. 
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Rule 2: 5-7. Alibi 


(a) Particulars by defendant: If a defendant is to rely in any way on an 
alibi, he shall, on written demand of the prosecuting attorney furnish a written 
bill of particulars, signed by him, and stating the specific place or places at 
which the defendant claims to have been at the time of the alleged offense, and 
the names and addresses of the witnesses upon whom he intends to rely to es- 
tablish such alibi. Such particulars shall be furnished the prosecuting attorney 
within 10 days from the service of such demand. 

(b) Particulars by prosecuting attorney: Within 10 days after receipt of such 
bill of particulars from the defendant, the prosecuting attorney shall, on written 
demand therefor, furnish the defendant or his attorney with a written bill of 
particulars stating the names and addresses of the witnesses upon whom the 
state intends to rely to establish defendant’s presence at the scene of the alleged 
offense. 

(ec) Amendment: The trial court shall have power to order the amendment, 
amplification or reduction of the particulars mentioned in sections (a) and (b) 
of this rule, or of the time of their service, as the ends of justice may require. 

(dad) Failure to furnish: If such bill of particulars is not furnished as re- 
quired, the party in default may be excluded from presenting any evidence at 
the trial as to defendant’s absence from, or presence at, respectively, the scene of 
the alleged offense, or the court may impose such conditions and grant such 
adjournment as the ends of justice may require. 


A. NEW JERSEY STATUTES ANNOTATED, TITLE 39 


§ 5-6. Performance of ministerial acts.—All sets, whether in connection with 
the taking of complaints, issuing of process, return thereof, taking of bail for 
appearance and all proceeding preliminary to trial, including the arraignment, 
taking a plea and postponement of trial and all ministerial and proceedings 
subsequent to trial may be performed by the clerk or deputy clerk of a magis- 
trate, and the jurisdiction so to do with respect to a violation of this subtitle is 
hereby conferred. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


Where defendant’s confessions showed spontaneity of attitude to disclose in- 
formation, and tended to show that they were expressions of free choice and not 
a product of physical or mental ordeal or compulsion, the confessions were prop- 
erly admitted in evidence, notwithstanding defendant’s allegations that the con- 
fessions were involuntary for reasons of delay in arraignment, denial of ade- 
quate rest, food and care, denial of communication with family and friends, and 
denial of permission to consult counsel during lengthy police interrogation (State 
v. Grille, 11 N. J. 173). 

Where there has been any undue delay in taking an arrested person before 
magistrate, in violation of rule, conditions under which statement was taken 
from him during period of delay will be carefully scrutinized, and such state- 
ment will be admitted in evidence only when it convincingly appears that it 
was in fact and in truth voluntarily made (State v. Cooper, 10 N. J. 532). 

Rule providing that an accused be arraigned before nearest magistrate with- 
out unnecessary delay, does not render a statement or confession inadmissible 
solely by reason of a violation of the rule, and test remains whether statement or 
confession was voluntarily made (State v. Bunk, 4 N. J. 461). 

Rule requiring accused to be arraigned before nearest magistrate without un- 
necessary delay was designed to protect persons arrested and taken in to cus- 
tody from being held incommunicado, for protracted periods, thus stimulating 
and permitting the suggestion that confession, when given, was extorted through 
improper police pressure or so-called “third degree” methods (State v. Price, 4 
N. J. 252). 

Confession is not rendered inadmissible solely by reason of delay in taking 
arrested person before magistrate, but such a circumstance becomes impor- 
tant factor to be given serious consideration in determining whether confession 
was voluntarily made (State v. Pierce, 4 N. J. 252). 

Mere delay in arraignment of defendant did not render his confession inad- 
missible (State v. Jacobson, 28 N. J. Super. 226). 
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XXXII. New MExIco 


A. NEW MEXICO STATUTES, VOLUME 6 


§ 41-3-1. Magistrate to inform defendant of charge and rights.—When a de- 
fendant is brought before the magistrate upon an arrest, either with or without 
a warrant, on a charge of having committed a public offense, the magistrate 
must immediately inform him of the charge against him, and of his right to the 
aid of counsel in every stage of the proceedings, and also his right to waive an 
examination before any further proceedings are had. 

§ 41-3-2. Defendant allowed to send for counsel—Messenger provided—Com- 
pensation—Change of venue.—He must also allow to the defendant a reasonable 
time to send for counsel, and adjourn the examination for that purpose; and 
must upon the request of the defendant require a peace officer to take a message 
to such counsel in the county or city as the defendant may name. The officer 
must without delay perform that duty and shall receive fees therefor as upon 
a service of a subpoena: Provided, however, that at any time before the exami- 
nation is begun, a change of venue may be had, for the same causes and in the 
same manner, and be transmitted to another justice, as in cases finally triable 
before a justice of the peace. 

§ 41-3-3. Examination of case—Testimony by defendant—The magistrate 
must without a jury immediately after the appearance of counsel, or if none 
appear and the defendant require the aid of counsel, after waiting a reasonable 
time therefor, proceed to examine the case. The defendant may be sworn and 
testify in his own behalf as in civil cases. 

§ 41-3-4. Adjournment of examination.—The examination must be completed 
at one [1] session unless the magistrate for good cause adjourn it. 

§ 41-3-5. Disposition of defendant on adjournment.—If an adjournment be 
had for any cause, the magistrate must commit the defendant for examination, 
or discharge him from custody upon sufficient bail, or upon the deposit of 
money provided in this Code as security for his appearance at the time to which 
the examination is adjourned. 

§ 41-3-7. Complaint read to defendant—Subpoenas to witnesses.—At the ex- 
amination the magistrate must, in the first place, read to the defendant the 
complaint on file before him. He must also, after the commencement of the 
prosecution, issue subpoenas for any witnesses required by the prosecutor, or the 
defendant. 

§ 41-3-8. Proceedings before magistrate after arrest—Excamination of wit- 
nesses by prosecuting attorney—Violation constitutes felony—Complaint before 
magistrate—Warrant—No preliminary examination in misdemeanor cases.— 
First. The witnesses must be examined in the presence of the defendant, and 
may be cross-examined by him. On the request of the prosecuting attorney, or 
of the defendant, all the testimony must be reduced to writing in the form 
of questions and answers and signed by the witnesses, or the same may be 
taken in shorthand and transcribed without signing, and in both cases filed 
with the clerk of the district court, except when a preliminary examination is 
waived by the examining magistrate and may be used for impeachment pur- 
poses and for use when the witness dies after said hearing and before the trial 
thereof in the district court. In no case shall the county be liable for the ex- 
pense in reducing such testimony to writing, unless ordered by the prosecuting 
attorney. 

Second. The prosecuting attorney may on approval of the district judge, issue 
subpoenas in such cases and call witnesses before him when the grand jury 
is not in session and have them sworn and their testimony reduced to writing 
and signed by the witnesses, at the cost of the county, and when taken shall 
file the same with the clerk of the district court, to be used for impeachment 
Purposes only. Such examination must be confined to some felony committed 
against the statutes of the state and triable in that county, and the evidence so 
taken shall not be receivable in any civil proceeding. A refusal to obey such 
subpoena or to be sworn or testify may be punished as a contempt on complaint 
and showing to the probate court, that proper cause exists therefor. If the prose- 
cuting attorney call or examine any witnesses in violation of the provisions of 
this paragraph, he shall be guilty of a felony, and the cost of taking such testi- 
pees shall be taxed to him and deducted from his salary before it is paid to 

m. 

Third. Whenever complaint shall be made to any judge or justice of the peace 
that any criminal offense has been committed, constituting a felony, it shall be 
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his duty, without the necessity of consulting the district attorney, to examine 
the complainant and any witnesses who may be introduced by him under oath; 
if it appear on such examination that any crime has been committed, the 
magistrate shall issue a warrant commanding the sheriff or any other officer 
forthwith to take the accused and bring him before such magistrate, to be dealt 
with according to law; warrants issued by a judge may be executed in any part 
of the state, and warrants issued by any other magistrate may be executed in any 
part of the county where such officer resides. 
Fourth. There shall be no preliminary examination in misdemeanor cases. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


The fact that accused was under arrest at the time of confessing is not of it- 
self sufficient to exclude the confession (State v. Varsa, 28 N. M. 414; State v. 
Deno, 28 N. M. 479). 

XXXII. New York 


A. MCKINNEY’S CONSOLIDATED LAWS OF NEW YORK ANNOTATED 


Book 66, Part 1 


§ 296. Arraignment.—When an indictment is filed, the defendant must be 
arraigned thereon, before the court in which it is found, or before the court to 
which it is sent or removed. 

§ 296a. Notice of arraignment on indictment.—If the defendant indicted has 
appeared by attorney and his notice of appearance is filed in the court where the 
indictment is returnable, the district attorney must give at least one day’s notice 
to such attorney of the time and place of the defendant’s arraignment on such 
indictment. 

§ 297. Defendant when to be personally present.—If an indictment be for a 
felony, the defendant must be personally present when arraigned; but for a mis- 
demeanor only, his personal appearance is unnecessary, and he may appear upon 
the arraignment by counsel. 

§ 298. When personal appearance is necessary, if defendant be in custody, he 
must be brought before the court.—When his personal appearance is necessary, if 
he be in custody, the court may direct the officer in whose custody he is, to bring 
him before it to be arraigned. 

§ 298a. Bringing into court for arraignment or trial of an imprisoned de- 
fendant indicted for offense committed during imprisonment.—The court in 
which any indictment is pending against any person imprisoned on conviction of 
a crime in any county jail or state prison, for an offense committed during such 
imprisonment, is hereby authorized to issue a writ of habeas corpus for the 
purpose of bringing the individual so indicted before the court for arraignment or 
trial on such indictment. 

§ 298b. Bringing into court for arraignment or trial of an imprisoned defendant 
indicted for a felony.—The court in which any indictment is pending for a felony, 
against any person imprisoned on conviction of a crime, in any county jail or state 
prison, is hereby authorized to issue a habeas corpus for the purpose of bringing 
the individual so indicted before such court for arraignment or trial, on such 
indictment. 

§ 299. If defendant do not appear bench warrant to issue.—If the defendant 
have been discharged on bail, or have deposited money instead thereof, and do 
not appear to be arraigned, or if the defendant be for any cause absent when his 
personal attendance is necessary, the court, in addition to the forfeiture of any 
undertaking of bail, or, of any money deposited, may direct the clerk to issue a 
bench warrant for his arrest. 

§ 300. Bench warrant, by whom, and how issued.—The clerk on the application 
of the district attorney, may accordingly at any time after the order, whether the 
court be sitting or not, issue a bench warrant to one or more counties. A bench 
warrant for the arrest of any defendant indicted may also be issued by the 
district attorney at any time after the indictment is found. 

§ 301. Form of bench warrant.—The bench warrant issued upon the indictment 
must, if the crime be a felony, be substantially in the following form: 


“County of Albany (or as the case may be), 
“In the name of the People of the State of New York: 


“To any peace officer in this State. An indictment having been found on the 
eerie a OEE Rese entaectacans eas , 18____, in the county court of the county of Albany (or 
as the case may be) charging C. D. with the crime of (designating it generally). 





' 

’ 
1 
t 
§ 
t 
] 
§ 
I 
I 


the 
/ (or 
lly). 


CONFESSIONS AND POLICE DETENTION 711 


“You are, therefore, commanded forthwith to arrest the above named C. D., and 
bring him before that court (or if the indictment has been sent or removed to 
another court), before the supreme court in the county (or as the case may be), 
to answer the indictment; or if the court have adjourned for the term, that you 
deliver him into the custody of the sheriff of the county of Albany (or as the case 
may be, or in the city and county of New York, ‘to the keeper of the city prison of 
the city of New York’). 

“City (or town) of __---_--_- , the ____ day of 

“By order of the court. 


“or 


“District Attorney of the county of _..__.____---__. 5 

§ 302. Direction in bench warrant, if indictment be for misdemeanor.—If the 
crime be a misdemeanor, the bench warrant must be in a similar form, adding 
to the body thereof, a direction to the following effect: “or if he require it, that 
you take him before any magistrate in that county, or in the county in which you 
arrest him that he may give bail to answer the indictment.” 

§ 303. If offense be bailable, order for bail to be indorsed on bench warrant.— 
If the crime charged be bailable, the court, upon directing the bench warrant 
to issue, may fix the amount of bail; and in such case an indorsement must be 
made upon the bench warrant and signed by the clerk, to the following effect: 
“The defendant is to be admitted to bail in the sum of ——— dollars.” 

§ 304. Bench warrant, how served.—The bench warrant may be served in any 
county, in the same manner as a warrant of arrest, except, that when served in 
another county, it need not be indorsed by a magistrate of that county. 

§ 305. Proceedings on bench warrant, when defendant is brought before magis- 
trate of another county.—If the defendant be brought before a magistrate of 
another county for the purpose of giving bail, the magistrate must proceed in 
respect thereto, in the same manner as if the defendant had been brought before 
him upon a warrant of arrest, and the same proceedings may be had thereon, as 
provided in Sections one hundred and fifty-nine to one hundred and sixty-one, 
both inclusive. 

§ 306. Ordering defendant into custody, or increasing bail, when indictment 
is for felony.—If the defendant, before the finding of an indictment, has given bail 
for his appearance to answer the charge, the court, to which the indictment is 
presented or sent or removed for trial, may order the defendant to be committed 
to actual custody, either without bail, or unless he give bail in an increased 
amount, to be specified in the order. 

§ 307. Defendant, if present, to be committed ; if not, bench warrant to issue.— 
If the defendant be present when the order is made, he must be forthwith com- 
mitted accordingly. If he be not present, a bench warrant must be issued and 
proceeded upon, in the manner provided in this chapter. 

§ 308. Defendant appearing for arraignment without counsel to be informed of 
his right to counsel.—If the defendant appear for arraignment without counsel, 
he must be asked if he desire the aid of counsel, and if he does the court must 
assign counsel. When services are rendered by counsel in pursuance of such 
assignment in a case where the offense charged in the indictment is punishable 
by death or on an appeal from a judgment of death, the court in which the defend- 
ant is tried, or the trial results in a disagreement of the jury, or the action or 
indictment is otherwise disposed of, or by which the appeal is finally determined, 
or the court in which an action is suspended or discontinued or otherwise dis- 
posed of on the ground that the defendant has been heretofore or is hereafter 
declared incompetent by a duly appointed commission, may allow such counsel his 
personal and incidental expenses upon a verified statement thereof being filed 
with a clerk of such court, and also reasonable compensation for his services 
in such court, not exceeding the sum of one thousand dollars. In such a ease 
where it shall appear to the satisfaction of the court that a daily copy of the 
testimony is necessary to be furnished by the stenographer to the counsel for 
the defendant, upon an order duly signed by the presiding justice that the 
stenographer furnish the same, the same shall be furnished to the counsel for 
the defendant, and the cost of said daily copy shall be a charged upon the county. 
In any case in which experts may be employed as witnesses and in Case it shall 
appear to the satisfaction of the court or a judge thereof that the defendant is 
not financially able to employ experts, the court to which the indictment is 
presented or sent or removed for trial or a judge or justice thereof may direct 
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the employment of expert witnesses for the defendant in number not exceeding 
the number sworn or to be sworn for the prosecution or, where the affirmative 
presentation of evidence on the issue is incumbent on the defendant, and the 
prosecution has not indicated any number of experts to be employed, the court 
or judge may upon satisfactory proof of the necessity therefor, permit the em- 
ployment of an expert or experts not to exceed two in number, at an expense in 
the aggregate of not exceeding the sum of ten hundred dollars. Allowances 
under this section shall be a charge upon the county in which the indictment 
in the action is found, to be paid out of the court fund, upon the certificate of the 
judge or justice presiding at the trial or otherwise disposing of the indictment, 
or upon the certificate of the appellate court, but no such allowance shall be 
made unless an affidavit is filed with the clerk of the court by or on behalf of 
the defendant, showing that he is wholly destitute of means. 

§ 309. Arraignment, how made.—The arraignment must be made by the court, 
or by the clerk or district attorney, under its direction, and consists in stating the 
charge in the indictment to the defendant, and in asking him whether he pleads 
guilty or not guilty thereto. If the defendant demand it, the indictment must 
be read, or a copy thereof furnished to him before requiring him to plead. 

§ 310. If he gave another name, subsequent proceedings to be had by that name, 
referring to name in the indictment.—If when arraigned the defendant allege 
that another name is his true name, the court must direct an entry thereof in the 
minutes of the arraignment; and the subsequent proceedings on the indictment 
may be had against him, by that name, referring also to the name by which 
he is indicted. 

§ 311. Time allowed defendant to answer indictment.—TIf, on the arraignment, 
the defendant require it, he must be allowed until the next day, or such further 
time may be allowed him as the court deems reasonable, to answer the 
indictment. 

§ 312. How defendant may answer indictment.—In answer to the indictment, 
the defendant may either move the court to set the same aside, or may demur 
or plead thereto. 

§ 312a. Production before the court of civil prisoner indicted for criminal 
offense.—Where a person, who has been indicted for a criminal offense is held by 
a sheriff by virtue of a mandate in a civil action or special proceeding, the court 
in which the indictment is pending may make an order requiring the sheriff to 
bring him before the court; whereupon the court may make such disposition of 
the prisoner as to it seems proper. The sheriff’s fees and expenses in so doing, 
are a county charge of the county wherein the court is sitting. 





Book 66, Part 2 


§ 480. Arraignment of defendant for judgment.—When the defendant appears 
for judgment, he must be asked by the clerk whether he have any legal cause 
to show, why judgment should not be pronounced against him. 

§ 593. In what cases, and how ordered.—If, without sufficient excuse, the de- 
fendant neglect to appear for arraignment, or for trial or judgment, or upon any 
other occasion where his presence in court may be lawfully required, or to 
surrender himself in execution of the judgment, the court must direct the fact 
to be entered upon its minutes; and the undertaking of his bail, or the money 
deposited, instead of bail, as the case may be, is thereupon forfeited. For the 
purposes of this section, hereafter and prior to July first, nineteen hundred 
forty-five, the fact that the defendant is a member of the armed forces of the 
United States shall in itself be sufficient excuse for his neglect to appear or 
surrender as required, and in that event no forfeiture of the undertaking or 
deposit shall occur. 

§ 681. Bringing an indicted corporation into court—When an indictment is 
filed against any corporation, such corporation must be arraigned thereon, and 
the court acquires jurisdiction over the corporation, in the manner following: 

1. The clerk of the court wherein such indictment is found, or to which it is 
sent or removed, or the district attorney of the county, must issue a summons 
signed by him with his name of office, requiring such corporation to appear and 
answer the indictment by a demurrer or written plea to be verified in like 
manner as a pleading in a civil action, at a time and place to be specified in such 
summons, such time to be not less than five days after the issue thereof. The 
summons may be substantially in the following form: 


“Supreme court, county of --...----- (state the proper county or court, as the 
case may be). 
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“THE PEOPLE OF THE STATE or New Yorxk v. Tue A. B. Company. 


“You are hereby summoned to appear in this court and, by demurrer or 
plea in writing duly verified, answer an indictment filed against you by the grand 
jury of this county, on the day of ~.________ , charging you with the crime of 
(designating the offense generally), at a term of the supreme court (or as the 
case may be) of this county, at (naming the place) on (stating the day and hour), 
and in case of your failure to so appear and answer, judgment will be pronounced 
against you. 

“Dated at the city (or town) of ~______- ,Aheo’ 52 iary WP ee oe 

“C. D., District Attorney. 

“(Or by order of the court, E. F., clerk, as the case may be).” 

2. The summons must be served at least four days before the appearance fixed 
therein, in the same manner as is provided for the service of a summons upon 
a corporation in a civil action; and if the corporation does not appear in the 
manner and at the time and place specified in the summons, judgment must be 
pronounced against it. 

3. Nothing contained in this section shall be construed as preventing the 
appearance of a corporation by counsel to answer an indictment, without the 
issuance or service of the summons as above provided. And when an indictment 
shall have been filed against a corporation it may voluntarily appear and answer 
the same by counsel duly authorized to so appear for it; in which case the court 
acquires full jurisdiction over the corporation in the same manner as if the 
summons had been issued and served. 

§ 773. In what cases coroner to summon a jury—Number of jurors to be sum- 
moned.—Whenever a coroner is informed that a person has been killed or danger- 
ously wounded by another, or has suddenly died under such circumstances as to 
afford a reasonable ground to suspect that his death has been occasioned by the 
act of another by criminal means, or has committed suicide, he must go to the 
place where the person is and forthwith inquire into the cause of the death, or 
wounding, and in case such death, or wounding, occurred in a county in which 
is situated in whole, or in part, a city having a population of more than five 
hundred thousand as appears by the last state enumeration, but not otherwise, 
summon not less than nine, nor more than fifteen persons, qualified by law to 
serve as jurors, to appear before him forthwith, at a specified place, to inquire 
into the cause of the death or wound, and if it shall appear from the sworn 
examination of the informant, or complainant, or if it shall appear from the 
evidence taken on, or during, the inquisition, or hearing, that any person, or 
persons, are chargeable with the killing or wounding, or that there is probable 
cause to believe that any person or persons are chargeable therewith, and if such 
person or persons be not in custody, he must forthwith issue a warrant for the 
arrest of the person or persons Charged with such killing or wounding: and upon 
the arrest of any person, or persons, chargeable therewith, he must be arraigned 
before the coroner for examination, and the said coroner shall have power to com- 
mit the person or persons so arrested to await the result of the inquisition or 
decision. Any coroner shall be disqualified from acting as such in any case 
where the person killed, or dangerously wounded, or dying suddenly, as afore- 
said, is a coemployee with said coroner, of any person, or persons, association, or 
corporation, or where it appears that the killing or wounding has been occasioned, 
directly or indirectly, by the employer of said coroner. 

§ 935. Violation; revocation; modification; continuation—Whenever within 
the period of probation any probationer shall violate his probation, the court 
may issue a warrant for his arrest and may commit him with or without bail. 
On his being arraigned and after an opportunity to be heard the court may 
revoke, continue or modify his probation. If revoked, the court may impose 
any sentence it might have originally imposed. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


A confession is admissible even where police for four days illegally delayed 
arraignment before magistrate for purpose of obtaining confession, but trial 
court must instruct jury that confession must be disregarded if obtained through 
fear produced by threats and that jury may consider fact that confession was 
obtained while arraignment was illegally delayed (People v. Malinski, 292 
N. Y. 360). 

Defendant’s being in custody of police at time of making confession, standing 
alone, would not constitute ground for excluding confession (Code Crim. Proc., 
sec. 395; People v. Levra, 302 N. Y. 353). 
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Delay in arraignment of defendant does not of itself exclude a confession, 
neither does fact that officers of law questioned the defendant persistently in 
regard to his connection with the crime, nor that they failed to warn him of his 
privilege or rights (People v. Doran, 246 N. Y. 409). 


XXXIII. NortH CAROLINA 


A. GENERAL STATUTES OF NORTH CAROLINA, VOLUME 1-—C 


§ 15-47. Arresting officer to inform offender of charge, allow bail except in 
capital cases, and permit communication with counsel or friends.——Upon the 
arrest, detention, or deprivation of the liberties of any person by an officer in 
this State, with or without warrant, it shall be the duty of the officer making 
the arrest to immediately inform the person arrested of the charge against 
him, and it shall further be the duty of the officer making said arrest, except 
in capital cases, to have bail fixed in a reasonable sum, and the person so 
arrested shall be permitted to give bail bond; and it shall be the duty of the 
officer making the arrest to permit the person so arrested to communicate with 
counsel and friends immediately, and the right of such persons to communicate 
with counsel and friends shall not be denied. 

Any officer who shall violate the provisions of this section shall be guilty of 
a misdemeanor and shall be fined or imprisoned, or both, in the discretion of 
the court. 

§ 15-85. Waiver of eramination.—If any person arrested desires to waive 
examination and give bail, it is the duty of the officer making the arrest to 
take him before any magistrate of the county in which the offense is charged 
to have been committed, or before any judge of the Supreme or Superior Court. 

§ 15-86. Procedure, when justice has not final jurisdiction.—In all cases where 
a justice of the peace has not final jurisdiction of the offense, he shall desist 
from any final determination of the action or complaint, and proceed as here- 
after provided. 

§ 15-87. Duty of examining magistrate.-—The magistrate before whom any 
such person shall be brought shall proceed, as soon as may be, to examine the 
complainant and the witnesses produced in support of the prosecution on oath, 
in the presence of the prisoner, in regard to the offense charged, and in regard 
to any other matters connected with such charge which such magistrate may 
deem pertinent. The defendant shall be allowed a reasonable time before the 
hearing begins in which to send for and advise with counsel. 

§ 15-88. Testimony reduced to writing; right to counsel_—The evidence given 
by the several witnesses examined shall be reduced to writing by the magistrate, 
or under his direction, and shall be signed by the witnesses respectively. If 
desired by the person arrested, his counsel shall be present during the examina- 
tion of the complainant and the witnesses on the part of the prosecution, and 
during the examination of the prisoner; and the prisoner or his counsel shall 
be allowed to cross-examine the complainant and the witnesses for the prosecu- 
tion. 

§ 15-89. Prisoner examined; advised of rights—The magistrate shall then 
proceed to examine the prisoner in relation to the offense charged. Such ex- 
amination shall not be on oath; and before it is commenced, the prisoner shall 
be informed by the magistrate of the charge made against him, and that he is at 
liberty to refuse to answer any question that may be put to him, and that his 
refusal to answer shall not be used to his prejudice in any stage of the pro- 
ceedings. 

§ 15-93. Examination of prisoner not required in misdemeanors.—Nothing con- 
tained in the preceding sections shall be construed to require any magistrate, 
before whom a prisoner charged with a misdemeanor shall be brought, to take 
the examination of such prisoner, except where such magistrate shall deem it 
material so to do, or where such examination shall be required by the prisoner. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


A confession which is otherwise voluntary is not rendered involuntary as a 
matter of law and incompetent as evidence by reason of defendant’s being under 
arrest and in custody and being held without warrant at time of confession, 
unless such circumstances, taken singly or all together amount to coercion 
(State v. Brown, 233 N. C. 202). 
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That defendant was under arrest, and that a number of officers were present 
at time confession was made does not ipso facto render confession incompetent 
for lack of voluntariness (State v. Wagstaff, 219 N. C. 15). 

A confession is not rendered incompetent by mere fact that accused was under 
arrest or in jail, or in presence of armed officers at time it was made (State v. 
Rogers, 233 N. C. 390). 

The fact that accused was under arrest at the time of confessing is not of 
itself sufficient to exclude the confession (State v. Bowden, 175 N. C. 794). 


XXXIV. NortH DAKOTA 


A. NORTH DAKOTA REVISED CODE, VOLUME 3 


§ 29-1301. When and where defendant arraigned.—When an information or 
indictment is filed, the defendant must be arraigned thereon, if an information. 
before the court to which it is presented, or if an indictment, before the court 
in which it is found, if triable therein, and if triable in another court, before the 
court to which it is removed or transmitted. 

§ 29-1302. Defendant must be present if offense felony; counsel may appear 
on misdemeanor.—If an information or indictment is for a felony, the defendant 
must be personally present when arraigned thereon, but if for a misdemeanor 
only, his personal appearance is unnecessary and he may appear upon the 
arraignment by counsel. 

§ 29-1303. Arraignment; right to have counsel.—If a defendant appears for 
arraignment without counsel, he must be informed by the court that it is his 
right to have counsel before being arraigned and must be asked if he desires the 
aid of counsel. If he desires, and is unable to employ counsel, the court must 
assign counsel to defend him. Counsel so assigned shall serve without cost to 
the defendant and shall have free access to the defendant, in private, at all 
reasonable hours while acting as counsel for him. Assignment of counsel shall 
not deprive the defendant of the right to engage other counsel at any state of 
the proceedings in substitution of counsel assigned to him by the court. Failure 
to assign counsel before arraignment shall not affect the validity of any proceed- 
ing in the cause if it appears that the defendant was subsequently represented 
by counsel, whether assigned to him or of his own choosing, and that the 
defendant in fact was not prejudiced by such failure. 

§ 29-1304. How arraignment made.—An arraignment must be made by the 
court, or by the clerk or state’s attorney under its direction, and consists of 
reading the information or indictment to the defendant, delivering to him or 
his counsel a true and Correct ‘copy of the information or indictment with all 
endorsements, and asking him whether he pleads guilty or not guilty to the 
information or indictment. 

§ 29-1305. Defendant’s true name.—When the defendant is arraigned, he 
must be informed that if the name by which he is informed against or indicted 
is not his true name, he must disclose his true name or be proceeded against 
by the name in the information or indictment. 

§ 29-1306. No other name given.—If a defendant gives no other name, other 
than that by which he was informed against or indicted, the court may proceed 
accordingly. 

§ 29-1807. Another name given; procedure—If a defendant alleges that a 
name other than that by which he was informed against or indicted is his true 
name, the court must direct an entry thereof in the minutes of the arraignment, 
and the subsequent proceeding on the information or indictment may be had 
against him by that name, referring also to the name by which he is informed 
against or indicted. 

§ 29-1308. Time to answer given defendant; discretion of court.—If, on his 
arraignment, the defendant requires it, he must be allowed until the next day, 
or such further time as the court may deem reasonable may be allowed to him 
to answer the information or indictment. 

§ 29-1309. Failure to arraign and irregularity of arraignment.—Neither a 
failure to arraign nor an irregularity in the arraignment shall effect the validity 
of any proceeding in a cause if the defendant pleads to the indictment or infor- 
mation or proceeds to trial without objecting to such failure or irregularity. 
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B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


Fact that defendant’s statement in nature of admission or a confession was 
made while under arrest does not render it involuntary, but court and jury may 
consider fact of arrest in determining whether statement was freely given 
(State v. Braathen, 77 N. D. 309). 

Mere delay in taking defendant before committing magistrate as required by 
statute does not render a confession made in the meantime inadmissible 
(R. C. 1943, 29-0504 ; State v. Nagel, 75 N. D. 495). 


XXXV. OHIO 
A. PAGE’S OHIO REVISED CODE ANNOTATED 


§ 2943.02. Arraignment.—An accused person shail be arraigned by the clerk 
of the court of common pleas, or his deputy, reading the indictment or informa- 
tion to the accused, unless the accused or his attorney waives the reading 
thereof. He shall then be asked to plead thereto. Arraignment shall be made 
immediately after the disposition of exceptions to the indictment, if any are 
filed, or, if no exceptions are filed, after reasonable opportunity has been given 
the accused to file such exceptions. 

§ 2943-03. Pleas to indictment.—Pleas to an indictment or information are: 

(a) Guilty; 

(b) Not guilty; 

(c) A former judgment of conviction or acquittal of the offense; 
(d) Once in jeopardy ; 

(e) Not guilty by reason of insanity. 

A defendant who does not plead guilty may enter one or more of the other pleas. 
A defendant who does not plead not guilty by reason of insanity is conclusively 
presumed to have been sane at the time of the commission of the offense charged. 
The court may, for good cause shown, allow a change of plea at any time before 
commencement of the trial. 

§ 2943.04. Form of plea.—Pleas of guilty or not guilty may be oral. Pleas in all 
other cases shall be in writing, subscribed by the defendant or his counsel, and 
shall immediately be entered upon the minutes of the court. 

§ 2943.05. Form of plea of former conviction.—If a defendant pleads that he 
has had former judgment of conviction or acquittal, or has been once in jeopardy, 
he must set forth in his plea the court, time, and place of such conviction, 
acquittal, or jeopardy. No claim of former judgment of conviction or acquittal, 
or jeopardy may be given in evidence under the plea of not guilty. 

§ 2943.06. Trial of issue on plea of former conviction.—If a defendant pleads 
a judgment of conviction, acquittal, or former jeopardy, the prosecuting attorney 
may reply that there is no such conviction, acquittaly, or jeopardy. The issue 
thus made shall be tried to a jury, and on such trial the defendant must produce 
the record of such conviction, acquittal, or jeopardy, and prove that he is the 
person charged in such record, and he may also introduce other evidence to 
establish the identity of such offense. If the prosecuting attorney demurs to 
said plea and said demurrer is overruled, the prosecuting attorney may then 
reply to said plea. 

§ 2943.07. What is not former acquittal—If a defendant was formerly 
acquitted on the ground of variance between the indictment or information and 
the proof or if the indictment or information was dismissed, without a judgment 
of acquittal, upon an objection to its form or substance, or in order to hold the 
defendant for a higher offense, it is not an acquittal of the same offense. 

§ 2943.08. What is former acquittal.—Whenever a defendant is acquitted on the 
merits, he is acquitted of the same offense, notwithstanding any defect in form 
or substance in the indictment or information on which the trial was had. 

§ 2943.09. Conviction or acquittal of a higher offense-——When a defendant has 
been convicted or acquitted, or has been once in jeopardy upon an indictment or 
information, the conviction, acquittal, or jeopardy is a bar to another indictment 
or information for the offense charged in the former indictment or information, 
or for an attempt to commit the same offense, or for an offense necessarily in- 
cluded therein, of which he might have been convicted under the former indict- 
ment or information. 

§ 2943.10. Proceedings after verdict on plea in bar.—If the issue on plea in bar 
under section 2943.06 of the Revised Code is found for the defendant he shall 
be discharged. If the issue is found against the defendant the case shall pro- 
ceed and be disposed of upon his other pleas. 
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§ 2941.49. Indictment to be served on accused.—Within three days after the 
filing of an indictment for felony and in every other case when requested, the 
clerk of the court of common pleas shall make and deliver to the sheriff, defend- 
ant, or the defendant’s counsel, a copy of such indictment. The sheriff, on 
receiving such copy, shall serve it on the defendant. A defendant, without his 
assent, shall not be arraigned or called on to answer to an indictment until one 
day has elapsed after receiving or having an opportunity to receive in person or 
by counsel, a copy of such indictment. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


A confession of murder made by one accused of the commission of the crime 
while in the custody of an officer, but before a warrant had been issued for his 
arrest, is voluntary and admissible in evidence, where no promise of advantage 
was made to induce it, but merely a pressure to tell the truth because it would 
be best, and where the prosecuting attorney had told the accused that a con- 
fession would not induce clemency, and that, if he was innocent, he ought to 
assert his innocence to the last (Sharkey v. State, 2, O. C. D. 448). 

Where three minors, suspected of murder, were apprehended and they were 
not taken immediately before juvenile court, their confessions obtained before 
they were taken before juvenile court were admissible in evidence in murder 
prosecution in common pleas court (Gen. Code, sec. 163927; State v. Lawder, 
147 Ohio St. 530; State v. Haley, 150 Ohio St. 80). 


XXXVI. OKLAHOMA 


A, OKLAHOMA STATUTES ANNOTATED 


Title 22, § 451. Arraignment.—When the indictment or information is filed, if 
triable therein; if not, before the court to which it is removed or transmitted. 

Title 22, § 452. Defendant must appear personally when.—If the indictment or 
information is a felony the defendant must be personally present, but if for a 
misdemeanor only, his personal appearance is unnecessary, and he may appear 
upon the arraignment by counsel. 

Title 22, § 453. Officer to bring defendant before court——When his personal 
appearance is necessary, if he be in custody, the court may direct the officer 
in whose custody he is to bring him before it to be arraigned, and the officer must 
do so accordingly. 

Title 22, § 454. Bench warrant to issue, when.—If the defendant has been dis- 
charged on bail, or has deposited money instead thereof, and does not appear 
to be arraigned, when his personal attendance is necessary, the court in addition 
to the forfeiture of the undertaking of bail or of the money deposited, may direct 
the clerk to issue a bench warrant for his arrest. 

Title 22, § 455. Bench warrant may issue into one or more counties.—The clerk, 
on the application of the county attorney, may, according, at any time after the 
order, whether the court be sitting or not, issue a bench warrant in one or more 
counties. 

Title 22, § 457. Bench warrant in case of misdemeanor or bailable felony.— 
If the offense is a misdemeanor or a bailable felony, the bench warrant must be 
in a similar form, adding to the body thereof a direction to the following effect : 

Or if he requires it that you take him before any magistrate in that county 
or in county in which you arrest him, that he may give bail to answer the indict- 
ment or information. 

Title 22, § 458. Court to fiw amount of bail—Indorsement.—If the offense 
charged is bailable the court, upon directing the bench warrant to issue, must 
fix the amount of bail and an indorsement must be made on the bench warrant 
and signed by the clerk, to the following effect : 

“The defendant is to be admitted to bail in the sum of —_-_- dollars.” 

Title 22, § 459. Defendant held when offense not bailable-——The defendant, when 
arrested under a warrant for an offense not bailable, must be held in custody 
by the sheriff of the county in which the indictment or information is filed. 

Title 22, § 460. Bench warrant served in any county.—The bench warrant may 
be served in any county in the same manner as a warrant of arrest, except that 
when served in another county it need not be indorsed by a magistrate of that 
county. 

Title 22, § 461. Taking bail in another county.—If the defendant is brought 
before a magistrate of another county for the purpose of giving bail, the magis- 
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trate must proceed in respect thereto, in the same manner as if the defendant had 
been brought before him upon a warrant of arrest, and the same proceedings 
may be had thereon. 

Title 22, § 462. Defendant committed or bail increased after indictment or in- 
formation.—When the indictment or information is for a felony, and the de 
fendant, before the finding thereof, has given bail for his appearance to answer 
the charge, the court to which the indictment or information is presented, or 
sent or removed for trial, may order the defendant to be committed to actual 
custody, either without bail, or unless he gives bail in an increased amount, to 
be specified in the order. 

Title 22, § 463. Commitment order, erecution of —If the defendant is present 
when the order is made he must be forthwith committed accordingly. If he is 
not present, a bench warrant must be issued and proceeded upon in the manner 
provided in this chapter. 

Title 22, § 464. Counsel, right to before arraignment.—If the defendant appear 
for arraignment, without counsel, he must be informed by the court that it is 
his right to have counsel before being arraigned, and must be asked if he desire 
the aid of counsel. If he so desire, and is unable to employ counsel, the court 
must assign counsel to him. 

Title 22, § 465. Arraignment made, how.—The arraignment must be made by 
the court, or by the clerk or county attorney, under its direction, and consists 
in reading the indictment or information to the defendant, and asking him 
whether he pleads guilty or not guilty thereto. 

Title 22, § 466. Name of defendant.—When the defendant is arraigned he must 
be informed that if the name by which he is prosecuted be not his true name, he 
must then declare his true name or be proceeded against by the name in the 
indictment or information. 

Title 22, § 467. Proceedings when defendant gives no other name.—If he gives 
no other name the court may proceed accordingly. 

Title 22, § 468. Proceedings where another name given.—If he alleges that 
another name is his true name, the court must direct an entry thereof in the 
minutes of the arraignment, and subsequent proceedings on the indictment or 
information may be had against him by that name, referring also to the name 
by which he is indicted or informed against. 

Title 22, § 491. Time to answer indictment or information.—If, on the arraign- 
ment, the defendant require it, he must be allowed until the next day, or such 
further time may be allowed him as the court may deem reasonable, to answer 
the indictment or information. 

Title 22, § 492. Pleading to indictment or information.—If the defendant do 
not require time, as provided in the last section, or if he do, then on the next day, 
or at such further day as the court may have allowed him, he may, in answer 
to the arraignment, either move the court to set aside the indictment, or infor- 
mation or may demur or plead thereto. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


A confession of incriminating statement is not involuntary merely because 
made while person is in custody after arrest (Brinegar v. U. 8., 336 U. 8. 160). 

Where trial court after a full and complete hearing in the absence of jury 
found that confession made by defendant when he was under arrest and prior 
to his having been taken before a magistrate was voluntary, admission thereof 
in burglary prosecution was not error (Walker v. State, 89 Okl. Cr. 66). 

Statements or confessions made to officers while defendants are under arrest 
and prior to being taken before an examining magistrate may be either voluntary 
or involuntary depending upon the circumstances, and if voluntary they are ad- 
missible ( Williams v. State, 89 Okl. Cr. 95). 

Questioning of a suspect while in custody, or the fact that a person is taken 
into custody illegally will not render a confession or an incriminating statement 
involuntary, but test is whether under all circumstances the confession or in- 
criminating statement was voluntarily made (Brinegar v. U. S., 338 U. S. 160). 

Where an officer arrests defendant without a warrant, admissibility of any 
voluntary statement by defendant is not affected by legality or illegality of 
arrest (Hendrickson v. State, 99 Okl. Cr. 379). 
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XXXVII. OREGON 


A. REVISED OREGON STATUTES 


135.010 Time and place.—When the indictment has been filed, the defendant, 
if he has been arrested, or as soon thereafter as he may be, shall be arraigned 
thereon before the court in which it is found. 

135.020 Scope of proceedings.—The arraignment shall be made by the court, 
or by the clerk or the district attorney under its direction, and consists of read- 
ing the indictment to the defendant, delivering to him a copy thereof and the 
list of witnesses indorsed on it or appended thereto, and asking him whether 
he pleads guilty or not guilty to the indictment. 

135.110 When presence of defendant is required; appearance by counsel.— 
When the indictment is for a felony, the defendant shall be personally present at 
the arraignment; but when it is for a misdemeanor and the defendant has been 
held to answer to the charge, his personal appearance is unnecessary and he may 
appear by counsel. 

135.120 Bringing in defendant who is in custody.—When the personal ap- 
pearance of the defendant is necessary, if he is in custody, the court may direct 
the proper officer to bring him before it to be arraigned and the officer shall do 
so accordingly. 

135.130 Bringing in defendant admitted to bail; forfeiture of bail_—If the 
defendant has given bail, or has deposited money in lieu thereof, and does not 
appear to be arraigned when his personal appearance is necessary therefor, the 
court, in addition to the forfeiture of the undertaking of bail or of the money 
deposited in lieu thereof, may order the clerk to issue a bench warrant for his 
arrest. 

135.140 Bringing in defendant not yet arrested or held to answer.—When an 
indictment is filed in court, if the defendant has not been arrested and held to 
answer the charge, unless he voluntarily appears for arraignment, the court 
shall order the clerk to issue a bench warrant for his arrest. 

135.150 Indorsing amount of bail on bench warrant.—lIf the crime charged in 
the indictment is bailable, the court, upon directing the bench warrant to issue, 
shall fix the amount of bail, and the clerk shall indorse the same upon the war- 
rant and sign it, substantially as follows: “The defendant is to be admitted to 
bail in the sum of __-_- dollars.” 

135.160 Jssuance of bench warrant by clerk when court is not sitting—At 
any time after the making of the order for the bench warrant, the clerk, on the 
application of the district attorney, shall issue the warrant as by the order 
directed, whether the court is sitting or not. 

135.170 Form of bench warrant.—The bench warrant upon the indictment 
shall be substantially in the following form: 


“CrrcuIT CoURT FOR THE COUNTY 
“STATE OF OREGON 


“In the name of the state of Oregon 


“To ANY SHERIFF OR His Deputy or THIS State, Greeting: 


“As indictment having been found on the —-___ day of ~------~~-- , oe ee 
the circuit court for the county aforesaid, charging A. B. with the crime of 
(designating it generally), this is to command you forthwith to arrest the de- 
fendant and bring him before such court to answer the indictment or, if the 
court has adjourned for the term, that you deliver him into the custody of the 
jailor of the county aforesaid. By order of the court. 

“Witness my hand and seal of said circuit court, affixed at 
Sa aL eee 9 ee iaabease 


[L. 8.] “C. D., County Clerk.” 


tates, in said 


135.180 Issuance to one or more counties; service in another county.—If the 
district attorney so directs, a warrant shall issue to one or more counties and 
such warrants may be served in any county in the state in the same manner as 
a warrant of arrest, except that when served in another county, it need not be 
indorsed by a magistrate of that county. 
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135.190 Admission of defendant to bail—When the crime is bailable and the 
defendant requires it, the officer making the arrest shall take him before a magis- 
trate of the county wherein the arrest is made or the action is pending for the 
purpose of putting in bail, and thereupon the magistrate shall proceed in respect 
thereto according to the provisions of ORS chapter 140. 

135.200 Order on taking of bail; discharge of defendant; return of warrant 
and order.—If bail is taken, the magistrate shall make the order prescribed by 
subsection (1) of ORS 140.160 and deliver it to the officer, who shall thereupon 
discharge the defendant and without delay return the warrant and order to the 
clerk of the court at which the defendant is required to appear. 

135.210 Denial of bail; disposal of defendant by officer—If the bail is not 
allowed, the officer shall take the defendant before the court or commit him to 
the custody of the jailor, according to the command of the warrant. 

135.310 Right of counsel._—If the defendant appears for arraignment without 
counsel, he shall be informed by the court that it is his right to have counsel 
before being arraigned and shall be asked if he desires the aid of counsel. 

135.320 Appointment of counsel_—Whenever it appears upon arraignment of 
a person accused in the circuit court of a crime against the laws of this state 
that he is without funds and unable to retain his own counsel, the court having 
jurisdiction of the cause shall, upon request of the accused, appoint suitable 
counsel, not exceeding two, to represent him. 

135.330 Compensation of counsel appointed by court.—Counsel appointed pur- 
suant to ORS 135-320 shall, if the court so be paid by the county in which the 
proceeding is had, for the services rendered in conducting the defense, fees as 
set forth in the following schedule, together with the necessary disbursements. 

(1) When the accused is charged with a misdemeanor and a plea of 
“guilty” is entered, $5. 

(2) When the accused is charged with a misdemeanor and a plea of 
‘not guilty” is entered, $10 per day for not more than two days in any 
one case. 

(3) When the accused is charged with a felony and a plea of “guilty” 
is entered, $15. 

(4) When the accused is charged with a felony, except if a homicide case, 
and a plea of “not guilty” is entered, $15 per day for not more than three 
days in any one case. 

(5) When the accused has been indicted for manslaughter in any degree 
or murder in any degree, a sum, not exceeding $150, that to the court seems 
reasonable. 

135.340 Communication to defendant as to use of name in indictment.— 
When the defendant is arraigned, he shall be informed that if the name by 
which he is indicted is not his true name he must then declare his true name or 
be proceeded against by the name in the indictment. 

135.350 Name used in further proceedings.—If the defendant gives no other 
name, the court may proceed accordingly. If the defendant alleges that another 
name is his true name, the court shall direct an entry thereof to be made in its 
journal, and the subsequent. proceedings on the indictment may be had against 
him by that name, referring also to the name by which he is indicted. 

135.360 to 135.400 [Reserved for expansion. ] 

135.420 Types of answer.—If the defendant does not require time, as provided 
in ORS 135.410, or if he does, then on the next day or at such further day as the 
court may have allowed him, he may, in answer to the arraignment, move the 
court to set aside the indictment or demur or plead thereto. 

135.480 Types of pleading.—The only pleadings on the part of the defendant 
are the demurrer and plea. 

135.440 Refusal to demur or plead.—If the defendant, within the time required, 
refuses to demur or plead to the indictment, the court shall direct that a plea 
of not guilty be entered for him. 

135.450 Pleading a judgment.—In pleading a judgment or other determina- 
tion of or proceeding before a court or officer of special jurisdiction, it is not 
necessary for the defendant to state the facts conferring jurisdiction; but the 
judgment, determination, or proceeding may be stated to have been duly given or 
made. The facts conferring jurisdiction, however, must be established on the 
trial. 

135.460 Pleading a private statute or statutory right—In pleading a private 
statute, or right derived therefrom, it is sufficient to refer to the statute by 
its title and the day of its passage. 

135.470 to 135.500 [Reserved for expansion.] 
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135.510 Grounds for motion to set aside the indictment.—The indictment 
shall be set aside by the court upon the motion of the defendant in either of the 
following cases : 


(1) When it is not found, indorsed and presented as prescribed in ORS 
132.360, 132.400 to 132.460, 132.580 and 132.585. 

(2) When the names of the witnesses examined before the grand jury 
are not inserted at the foot of the indictment or indorsed thereon. 

135.520 Time of making motion; hearing.—The motion to set aside the in- 
dictment shall be made and heard at the time of the arraignment unless for 
good cause the court postpones the hearing to a future time. If not so made, 
the defendant is precluded from afterwards taking the objections mentioned 
in ORS 135.510. 

135.530 Effect of allowance of motion.—If the motion is allowed, the court 
shall order that the defendant, if in custody, be discharged therefrom or, if 
he has given bail or deposited money in lieu thereof, that his bail be exonerated 
or his money refunded to him, unless it directs that the case be resubmitted to 
the same or another grand jury. 

135.540 Effect of resubmission of case to grand jury.—If the court directs 
that the case be resubmitted, the defendant, if then in custody, shall so remain, 
unless he is admitted to bail. If he has already given bail or deposited money 
in lieu thereof, the bail or money is answerable for the appearance of the 
defendant to answer a new indictment, if one is found. 

135.550 Failure to find new indiciment before next grand jury is discharged.— 
Unless a new indictment is found before the next grand jury of the county is 
discharged, the court shall, on the discharge of such grand jury, make the 
order prescribed by ORS 135.530. 

135.560 Order to set aside is no bar to future prosecution.—An order to set 
aside an indictment, as provided in ORS 135.510 to 135.550, is no bar to a future 
prosecution for the same crime. 

135.570 to 135.600 [Reserved for expansion.] 

135.610 Time and place of entering.—The demurrer shall be put in, in open 
court, either at the time of the arraignment or at such other time as may be 
allowed to the defendant for that purpose. 

135.620 Form; signature; filing; specification of grownds—The demurrer 
shall be in writing, signed by the defendant or his attorney and filed. It shall 
distinctly specify the ground of objection to the indictment or it may be 
disregarded. 

135.6380 Grounds of demurrer.—The defendant may demur to the indictment 
when it appears upon the fact thereof that— 

(1) The grand jury by which it was found had no legal authority to 
inquire into the time charged because the same is not triable within the 
county. 

(2) It does not substantially conform to the requirements of ORS 132.510 
to 132.570, 132.590, 132.610 to 132.690, 132.710 and 132.720. 

(3) More than one crime is charged in the indictment ; 

(4) The facts stated do not constitute a crime; or 

(5) The indictment contains any matter which, if true, would constitute 
a legal justification or excuse of the crime charged or other legal bar to 
the action. 

135.640 When objections which are grounds for demurrer may be taken.— 
When the objections mentioned in ORS 135.630 appear upon the face of the 
indictment, they can only be taken by demurrer, except that the objection to the 
jurisdiction of the court over the subject of the indictment, or that the facts 
stated do not constitute a crime, may be taken at the trial, under the plea of 
not guilty and in arrest of judgment. 

135.650 Hearing of objections specified by demurrer.—Upon the filing of the 
demurrer, the objections presented thereby shall be heard either immediately 
or at such time as the court may direct. 

135.660 Judgment on demurrer; entry in journalt—Upon considering the 
demurrer, the court shall give judgment, either allowing or disallowing it, and, 
anentry to that effect shall be made in the journal. 

135.670 Allowance of demurrer.—If the demurrer is allowed the judgment 
is final upon the indictment demurred to and is a bar to another action for the 
same crime unless the court, being of opinion that the objection on which the 
demurrer is allowed may be avoided in a new indictment, directs the case to 
be resubmitted to the same or another grand jury. 
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135.680 Failure to resubmit case to grand jury after allowance of demur- 
rer.—If the court does not direct the case to be resubmitted, the defendant, if 
in custody, shall be discharged. If he has been admitted to bail, his bail shall 
be exonerated. If he has deposited money in lieu of bail, the money shall be 
refunded to him. 

135.690 Resubmission of case to grand jury.—tif the court directs that the 
case be resubmitted, the same proceedings shall be had thereon as are pre- 
scribed in ORS 135.540 and 135.550. 

135.700 Disallowance of demurrer—If the demurrer is disallowed, the court 
shall permit the defendant, at his election, to plead, which he must do forth- 
with or at such time as the court may allow; but if he does not plead, judgment 
shall be given against him. 

135.710 to 135.800 [Reserved for expansion. ] 

135.810 Time of entering—tThe plea shall be put in, in open court, either at 
the time of the arraignment or at such other time as may be allowed to the 
defendant for that purpose. 

135.820 Types of plea.—There are three kinds of plea to an indictment: 

(1) Guilty. 

(2) Not guilty. 

(3) A former judgment of conviction or acquittal of the crime charged, 
which may be pleaded either with or without the plea of not guilty. 

135.830 Presentation of plea; entry in journal; form.—Every plea shall be 
oral and shall be entered in the journal of the court in substantially one of the 
following forms: 


(1) “The defendant pleads that he is guilty of the crime charged in this 
indictment.” 


(2) “The defendant pleads that he is not guilty of the crime charged in 
this indictment.” 

(3) “The defendant pleads that he has already been convicted (or ac- 
quitted, as the case may be) of the crime charged in this indictment by the 
judgment of the court of (naming it), rendered at 
(naming the place), on the ____ day of ,19 

§ 135.840 Special provisions relating to presentation of plea of guilty.—(1) 
Except as provided in subsection (2) of this section, a plea of guilty shall in all 
eases be put in by the defendant in person in open court unless upon an indict- 
ment against a corporation, in which case it may be put in by counsel. 

(2) Any circuit judge may, within any county in his own district other than 
the county where the accusation is pending, accept pleas of guilty from persons 
charged with felonies and pass sentence thereon upon written request of the 
accused and his attorney and upon not less than one day’s notice to the district 
attorney. All orders entering such pleas and such sentences shall be as effective 
as though heard and determined in open court in the county where the accusation 
is pending and shall be transmitted by the judge to the clerk of the court in the 
county where the accusation is pending, whereupon the same shall be filed and 
entered and become effective from the date of filing thereof. 

135.850 Withdrawal of plea of guilty—The court may at any time before 
judgment, upon a plea of guilty, permit it to be withdrawn and a plea of not 
guilty substituted therefor. 

135.860 Not guilty plea as denial of allegations of indictment.—The plea of 
not guilty controverts and is a denial of every material allegation in the indict- 
ment. 

135.870 Evidence admissible under plea of not guilty; notice as essential to 
proof of insanity.—All matters of fact tending to establish a defense to the 
charge in the indictment or information, other than those specified in subsection 
(3) of ORS 135.820, and except as in this section provided, may be given in 
evidence under the plea of not guilty ; provided, however, that where the defen- 
dant pleads not guilty and purposes to show in evidence that he was insane or 
mentally defective at the time of the alleged commission of the act charged, he 
shall, at the time he pleads, file a written notice of his purpose; and provided, 
further, that the defendant may file such notice at any time thereafter but 
before trial when just cause for failure to file the same at the time of making 
his plea is made to appear to the satisfaction of the court. If the defendant 
fails to file any such notice he shall not be entitled to introduce evidence for 
the establishment of such insanity or mental defect; provided, however, that the 
eourt may, in its discretion, permit such evidence to be introduced where just 
cause for failure to file the notice has been made to appear. 
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135.880 Defect in indictment as affecting acquittal on merits—When the 
defendant was acquitted on the merits, he is deemed acquitted of the same crime, 
notwithstanding a defect in form or substance in the indictment on which he 
was acquitted. 

135.890 Proceedings not constituting former acquittal_—If the defendant 
was formerly acquitted on the ground of a variance between the indictment 
and the proof, or if the indictment was dismissed upon a demurrer to its form 
or substance or discharged for want of prosecution, without a judgment of 
acquittal or in bar of another prosecution, it is not an acquittal of the same 
crime. 

135.900 Effect of conviction or acquittal of crime of different degrees—When 
the defendant has been convicted or acquitted upon an indictment for a crime 
consisting of different degrees, such conviction or acquittal is a bar to another 
indictment for the crime charged in the former, for any inferior degree of that 
crime, for an attempt to commit the same or for an offense necessarily included 


therein of which he might have been convicted under that indictment, as pro- 
vided in ORS 136.650 and 136.660. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


The fact that accused was under arrest at the time of confessing is not of itself 
sufficient to exclude the confession (State v. Stevenson, 98 Or. 285). 

A voluntary confession is not inadmissible in evidence because of the fact that 
it was made before accused was taken before a magistrate (O. R. S. 133.510, 
133.530, 133.610, 133.680 ; State v. Leland, 190 Or. 598). 

The chief of police testified that when defendant was arrested he was informed 
that he need not make any statement and that no promises were made, but 
that it would be to his advantage to do so, but that defendant seemed anxious 
to make one. Held that defendant’s statement to the officer that he had been 
criminally intimate with the deceased was not objectionable, as obtained through 
the influence of hope or fear (State v. McDaniel, 39 On. 161). 


XXXVIII. PENNSYLVANIA 
A. PARDONS PENNSYLVANIA STATUTES ANNOTATED, TITLE 19 


§461. Arraignment in cases of felony.—In all cases of felony the prisoner shall 
be arraigned, and where any person on being so arraigned shall plead not 
guilty, every such person shall be deemed and taken to put himself upon the in- 
quest or country for trial, without any question being asked of him how he will 
be tried, and the inquest shall be charged only to inquire whether he be guilty 
or not guilty of the crime charged against him, and no more. And that when- 
ever a person shall be indicted for treason or felony the jury impanelled to try 
such person shall not be charged to inquire concerning his lands, tenements or 
goods, nor whether he fled for such treason or felony. 

§ 462. Arraignment abolished except where murder is charged.—Arraignment 
of defendants in courts of oyer and terminer, except where the indictment 
charges murder, is hereby abolished, and in all cases triable in said courts of 
oyer and terminer, except where the charge is murder, the defendants shall only 
be required to plead orally or by writing endorsed on the indictment. 

§ 463. Prisoners standing mute; supernumerary challenges.—If any prisoner 
shall, upon his arraignment for any offense with which he is indicted, stand 
mute, or not answer directly, or shall preemptorily challenge above the number 
of persons summoned as jurors for his trial to which he is by law entitled, the 
plea of not guilty shall be entered for him on the record, the supernumerary 
challenges shall be disregarded, and the trial shall proceed in the same manner 
as if he had pleaded not guilty, and for his trial had put himself upon the country. 

§ 1352. When defendant is found insane upon arraignment—The same pro- 
ceedings may be had, if any person indicted for an offense shall, upon arraign- 
ment, be found to be a lunatic, by a jury lawfully impanelled for the purpose, 
or if, upon the trial of any person so indicted, such person shall appear to the 
jury charged with such indictment to be a lunatic, the court shall direct such 
findings to be recorded, and may proceed as aforesaid. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


The mere fact that defendant was in custody and in charge of police officers 
when he gave confessions did not make the confessions any less voluntary for 
purposes of admissibility (Com. v. Carluccetti, 369 Pa. 190). 
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Even if defendant was detained in unlawful custody at time his confessions 
were made, such fact would not of itself invalidate the confessions (Com. v. 
Johnson, 372 Pa. 266). 

Mere fact that defendant was in custody when he made his confessions would 
not make such confessions any less voluntary (Com. v. Bibalo, 375 Pa. 257). 

Fact that a confession is made while a prisoner is in custody of armed police 
officers will not render it involuntary, nor is a confession invalidated because 
the accused was not represented by counsel, no request for such representation 
having been made (Com. v. Smith, 374 Pa. 220). 


XXXIX. RHODE ISLAND 
A. GENERAL LAWS OF RHODE ISLAND 


Ch, 338, § 7. At least one police matron in each city shall be designated by the 
chief of police of said city to attend before the district and police courts at all 
times when any woman is to be arraigned before such court, and shall have 
charge of all women there in attendance awaiting trial or transfer from the 
court to any other place of detention. 

Ch. 496, § 16. The superior court may arraign all persons presented by a grand 
jury, and may require such persons to plead to the indictment against them, if 
in custody, or if taken while said court is in session; and if not in custody, or 
taken as aforesaid, may issue writs of capias on such indictments, returnable to 
the same or to the next session of said court in the same county. 

Ch. 496, § 496. Whenever any prisoner shall be arraigned before the superior 
court, and shall plead guilty, or refuse to contend with the state, he may be at 
any time sentenced by the court: Provided, That if at any time the court for- 
mally defers sentencing the defendant, and thereupon a written agreement con- 
cerning said deferring of sentence is entered into between the attorney-general 
and the prisoner, and filed with the clerk of said court, thereafter the court may 
only impose sentence within five years from and after the date of said written 
agreement, unless during said period, such prisoner shall be sentenced to im- 
prisonment in this or in any other state, in which event the court may impose 
sentence at any time within five years from and after the termination of such 
sentence of imprisonment, or unless at the time such sentence is formally de- 
ferred such prisoner shall be serving a term of imprisonment under sentence 
previously imposed in another case, in which event the court may impose sen- 
tence at any time within five years from and after the date on which such 
prisoner is released from prison either on parole or at the termination of such 
sentence of imprisonment whichever first occurs. 

“In the case of any other offender who on May 1, 1927, was at liberty on a 
suspended or deferred sentence for any offense, such sentence shall expire and 
such offender shall be deemed discharged from the jurisdiction of the court on 
account of such offense if and whenever the longest period for which such 
offender might have been imprisoned in the first instance has elapsed; and the 
clerk of the court in which such judgment is entered, at the expiration of such 
period, make the necessary entry on the records of such court showing that such 
sentence has expired and that such defendant has been so discharged from the 
jurisdiction of the court.” 

Ch. 625, § 15. If any person on being arraigned for an offense shall stand mute 
or not answer directly, or shall peremptorily challenge a greater number of the 
persons summoned as jurors than he is by law entitled to challenge, the plea of 
“not guilty” shall be entered on the record, the supernumerary challenges dis- 
regarded, and the trial proceed as if the prisoner had pleaded “not guilty” and 
as if he had not made such challenges. 

Ch. 627, §1. Whenever a minor under the age of 16 years shall be brought 
before any court in the state charged with any crime or misdemeanor, said 
minor shall be arraigned and tried separate and apart from the arraignment 
and trial of other cases; but the provisions of this section shall not apply to 
any such minor jointly charged or in any way connected with an older person or 
persons in the commission of any crime or misdemeanor. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGN MENT 


Defendant because under arrest and in custody was not ipso facto under 
duress, so as to make his confession, then made involuntary; but the criterion 
of his statements being voluntary, is whether they were made without threats, 
compulsion, or inducement (State v. Brown, 45 R. I. 9). 
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XL. SoutH CAROLINA 
A. CODE OF LAWS OF SOUTH CAROLINA, VOLUME 7 


Circuit Court Rule 35. Presence of accused on trial 


No person shall be tried on an indictment unless personally present, except for 
misdemeanors; and upon the trial of any person charged with an offense for 
which the law requires that he should be arraigned the prisoner shall be placed 
in the dock. 

And after arraignment the prisoner shall remain in custody of the sheriff 
until discharged therefrom by due process of law, and that the condition of 
all recognizances in cases of felony be so drawn as to require the accused to ap- 
pear and plead to such indictment as may be preferred against him. 

§ 17-503. If a person on his trial be acquitted upon the ground of a variance 
between the indictment and the proof or upon an exception to the former 
substance of the indictment he may be arraigned again on a new indictment and 
tried and convicted for the same offense, notwithstanding such former 
acquittal. 

§ 43-231. Powers of magistrates when offense not within their jurisdiction — 
In criminal matters beyond their jurisdiction to try, magistrates shall sit as 
examining courts and commit, discharge and, except in capital cases, recognize 
persons charged with such offenses. 

§ 48-232. When and how defendant may demand preliminary examination.— 
Any magistrate who issues a warrant charging a crime beyond his jurisdiction 
shall grant and hold a preliminary investigation of it upon the demand in writ- 
ing of the defendant made at least ten days before the convening of the next 
court of general sessions, at which investigation the defendant may cross- 
examine the States’ witnesses in person or by counsel, have the reply in argu- 
ment if there be counsel for the State, and be heard in argument in person or 
by counsel as to whether a probable case has been made out and as to whether 
the case ought to be dismissed by the magistrate and the defendant discharged 
without delay. When such a hearing has been so demanded the case shall not 
be transmitted to the court of general sessions or submitted to the grand jury 
until the preliminary hearing shall have been had, the magistrate to retain 
jurisdiction and the court of general sessions not to acquire jurisdiction until 
after such preliminary hearing. 

§ 43-233. Removal of hearing—A defendant when first brought before a 
magistrate may demand a removal of the hearing to the next magistrate on 
the same grounds as in cases within the jurisdiction of the magistrate and 
shall be granted two days, if requested within which to prepare a showing for 
such removal during which time he shall be held by recognizance in bailable 
cases or committed for custody. 

§ 43-234. Return of papers pertaining to general sessions court; character of 
such papers.—All papers pertaining to the court of general session shall be 
returned, with a report of the case with the names and addresses of all material 
witnesses and a synopsis of all testimony, by each magistrate to the clerk of 
court within fifteen days after the arrest in each case has been made and a 
preliminary hearing had or waived, except such as may have been issued or 
received by the magistrate within fifteen days preceding the convening of any 
court and except when preliminary hearings have been demanded and no 
opportunity had for such hearing in which cases magistrates shall return such 
papers and report thereon to the clerk of court, as directed in this section, not 
later than the first day of such term. Bvery such paper shall be endorsed 
legibly with the title of the case, nature of the offense, kind of proceeding and 
the magistrate’s name. 

§ 43-235. Penalty for failing to hold preliminary exramination.—If any magis- 
trate fails to hold a preliminary examination or have it waived by setting a 
date for such preliminary examination and to return such papers and report 
thereon to the clerk, as directed in this Code, he shall be subject to the payment 
of a fine of five dollars for every such default, within the discretion of the court 
to which a rule thereof shall be made returnable. 


B. RULE OF ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


The mere fact that confessions were made by defendant while in custody of 
officers did not render them inadmissible (State v. Chasteen, 228 8. C. 88). 

Where accused has made confession while in police custody, conduct of officer 
obtaining confession will be rigidly scrutinized in order that court may deter- 
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mine, before admitting confession in evidence in subsequent criminal proceeding, 
that confession was freely and voluntarily made and was uninfluenced by threats 
or other inducements (State v. Green, 227 8. C.1). 

Confessions of defendant were not required to be excluded in murder prose- 
cution because they were made before any warrant was issued for defendant’s 
arrest (State v. Brown, 212 8S. C. 237). 


XLI. Sout DAKOTA 
A. SOUTH DAKOTA CODE, VOLUME 2 


Ch. 34.3501. Arraignment required; felony, personal appearance of defendant 
required ; misdemeanor, appearance by counsel authorized ; officer produces de- 
fendant in custody of court—When an indictment or information is filed, the 
defendant must be arraigned thereon before the court in which it is filed, if 
triable therein ; if not, before the Court to which it is removed or transmitted. 

If the indictment or information is for a felony, the defendant must be per- | 
sonally present, but if for a misdemeanor only, his personal appearance is un- 
necessary and he may appear upon the arraignment by counsel. 

Ch. 34.3502. Bench warrant; defendant on bail failing to appear; Court | 
orders; clerk issues; forfeiture of bail or deposit.—If the defendant has been | 
discharged on bail or has deposited money instead thereof and does not appear 
to be arraigned when his personal attendance is necessary, the Court, in addition | 
to the forfeiture of the undertaking of bail or of the money deposited, may 
direct the clerk to issue a bench warrant for his arrest. The clerk, on the 
application of the state’s attorney, may, accordingly, at any time after the order, 
whether the Court be sitting or not, issue a bench warrant into one or more 
counties. 

Ch. 34.3506. Counsel for defendant before arraignment ; information of rights 
by Court; Court assigns counsel.—If the defendant appears for arraignment 
without counsel, he must be informed by the Court that it is his right to have 
counsel before being arraigned, and must be asked if he desires the aid of 
counsel. If he desires, and is unable to employ counsel, the Court must assign 
counsel to defend him. 

Ch. 37.3507. Method of arraignment; ascertainment true name of defendant; 
change of name authorized by entry on minutes.—The arraignment must be 


{ 
1 
made by the Court, or by the clerk, or state’s attorney under its direction, and f 
consists in reading the indictment or information to the defendant, and asking I 
him whether he pleads guilty or not guilty. . 

When the defendant is arraigned, he must be informed that if the name in c 
the indictment or information be not his true name, he must then declare his 0 
true name or be proceeded against by the name given in the indictment or in- b 
formation. If he gives no other name, the Court may proceed accordingly. d 
If he alleges that another name is his true name, the Court must direct an D 
entry thereof in the minutes of the arraignment, and the subsequent proceedings n 
on the indictment or information may be had against him by name, referring also tl 
to the name given in the indictment or information. is 

Ch. 34.3500. Time to answer arraignment; defendant must be allowed until tl 
following day; may move to set aside, demur, or plead.—If on the arraignment be 
the defendant requires it he must be allowed until the next day, or such fur- 
ther time as the court may deem reasonable, to answer the indictment or fe 
information. al 

If the defendant does not require time to answer, or if he does, then on the 
next day or on such further day as the Court may have allowed him, he may, in to 
answer to the arraignment, either move the Court to set aside the indictment or Sa 
information, or may demur or plead thereto. 

Ch. 34.3509. Setting aside indictment or information; causes, motion required; pe 
objections waived if no motion made.—The indictment or information must be co 
set aside by the Court in which the defendant is arraigned, and upon his motion, sh 
in any of the following cases: no 

(1) when it is not found, indorsed, and presented or filed, as prescribed is 
in this title; ju: 
(2) when the names of witnesses are not inserted at the foot of the bu 
indictment or information or indorsed thereon ; off 
(3) when a person is permitted to be present during the session of the tit) 


grand jury, while the charge embraced in the indictment is under consid- 
eration, except as provided in section 34.1222; 








———— 
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(4) when the defendant has not been held to answer before the finding 
of the indictment, or any ground which would have been good grounds for 
challenge, either to the panel or to any individual grand juror ; 

(5) when the defendant has not had a preliminary examination before 
the information is filed, as provided by section 34.1503. 

If the motion to set aside the indictment or information be not made, the 


defendant is precluded from afterwards making the objections mentioned in 
this section. 


B. RULE OF ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


Accused, a reasonable intelligent man, in possession of all of his faculties, 
while under arrest for murder, was brought by the sheriff into the presence of 
the state’s attorney, and was there told that he was “up against it,” that his 
partner had told how the accused had done the shooting. Accused asked if 
his partner had said that, and then became angry, and said that, if his partner 
had told, he would tell just how it had happened, and proceeded to detail a con- 
fession which was taken down by the state’s attorney and which accused signed 
and swore to. Held, that the confession was voluntary and admissible though 


obtained in answer to a question assuming guilt, while accused was under arrest 
(State v. Landers, 21 8. D. 606). 


XLII. TENNESSEE 


A. TENNESSEE CODE ANNOTATED, BOOK 6 


§ 37-429. Commitment of child under sixteen after arraignment on criminal 
charge.—If an infant under the age of sixteen (16) years be arraigned in a 
court having criminal jurisdiction in a county by which a reformatory institu- 
tion is established, on a charge of the violation of any criminal law of the state 
or ordinance of the corporation, the judge may, with the consent of the accused, 
arrest, at any stage of the cause, further proceedings upon the part of the 
prosecution, and commit the accused to the guardianship of the trustees of said 
institution. 

§ 39203. Arraignment—Discharge upon giving bond for support.—When said 
defendant is arraigned before said judge, it shall be the duty of the judge to 
read the complaint to the defendant and ask him whether he is “guilty” or “not 
guilty” of the charge. Should the defendant plead “guilty” the judge may 
require the defendant to give security by a written undertaking with (1) or more 
sureties approved by the court, to the effect that the defendant will pay to the 
clerk of the juvenile court, weekly, semimonthly, or monthly, as the court may 
order, for the space of one (1) year thereafter, a reasonable sum of money, to 
be specified by the court, for the support of his wife, after an examination to 
determine defendant’s ability to pay, and the necessities of the wife, which bond 
must be fixed by the court in a sum not less than the aggregate amount of pay- 
ments to be made for one (1) year, and upon the giving of said undertaking, 
the defendant must be discharged, or the court in its discretion, when the charge 
is just offense and the facts of the case seem to warrant leniency, may release 
the defendant upon his own recognizance after the defendant has entered into 
bond as above provided, but without sureties. 

§ 40-404. Arraignment before justice—The said justce of the peace shall, be- 
fore issuing subpoena for witnesses, or entailing other costs, require the defend- 
ant to plead to said warrant. 

§ 40-405. Proceedings on plea of guilty —If the said defendant pleads guilty 
to the charges in said warrant, the proceedings in the case shall then be the 
same in all respects as now prescribed by law. 

§ 40-406. Civil cases wnaffected—Preliminary proceedings.—No justice of the 
peace shall try any criminal or misdemeanor case while the grand jury of his 
county is in session, except as herein set out, but nothing in §§ 40-402—40—406 
shall affect the proceedings before justices of the peace in civil action at any time, 
nor in criminal or misdemeanor cases, whenever the grand jury of his county 
is not in session, nor shall §§ 40-402—40—406 be construed so as to prevent the 
justice of the peace from determining whether the defendant is entitled to bail, 
but whenever the warrant charges the defendant with the commission of a capital 


offense the justice shall hear proof and determine whether the defendant is en- 
titled to bail or not. 
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§ 40-2307. Plea of former conviction on irregular proceedings.—A conviction 
upon proceedings that are irregular and which are made good by statute after 
conviction, shall be a valid defense by way of plea of “former conviction,” and 
the court trying the cause may hear proof as to the identity of the accusations. 

§ 40-2308. Pleas additional to former conviction—When any defendant to any 
prosecution shall enter the plea of former conviction, he shall not be debarred 
thereby of the right to enter or rely upon any other or as many other pleas as 
would be a good defense to the indictment. 

§ 40-2309. Refusal to plead.—If the defendant refuses or neglects to plead, or 
stands mute, the court shall cause the plea of not guilty to be entered and proceed 
with the trial as if the defendant had put in the plea. 

§ 40-2310. Firing penalty on plea of guilty—Upon the plea of guilty, when the 
punishment is confinement in the penitentiary, a jury shall be impaneled to hear 
the evidence and fix the time of confinement, unless otherwise expressly provided 
by this Code. 


B. RULE OF ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


Even if arrest were unlawful, confessions, obtained at later time and at 
different place than arrest, were admissible in prosecution for conspiracy to 
violate gaming laws (Code secs. 11064, 11275 et seq., 11302 et seq.; Acklen v. 
State, 196 Tenn. 314). 

A defendant’s confession is not inadmissible on ground it was made to a police 
officer when defendant was interviewed at jail following his arrest before a 
preliminary trial and commitment (McGhee v. State, 183 Tenn. 20). 


XLIII. Texas 
A. VERNON’S TEXAS CODE CRIMINAL PROCEDURE, 1—A 


Article 491. No arraignment.—There shall be no arraignment of a defendant 
except upon an indictment for a capital offense. 

Article 492. Purpose of arraignment.—An arraignment takes place for the pur- 
pose of fixing his identity and hearing his plea. 

Article 493. Time of arraignment.—No arraignment shall take place until the 
expiration of at least two entire days after the day on which a copy of the in- 
dictment was served on the defendant, unless the right to such copy or to such 
delay be waived, or unless the defendant is on bail. 

Article 494. Court shall appoint cownsel.—When the accused is brought into 
court for the purpose of being arraigned, if it appear that he has no counsel and 
is too poor to employ counsel, the court shall appoint one or more practicing 
attorneys to defend him. The counsel so appointed shall have at least one day 
to prepare for trial. 

Article 495. Name as stated in indictment.—When the defendant is arraigned, 
his name, as stated in the indictment, shall be distinctly called; and, unless he 
suggest by himself or counsel that he is not indicted by his true name, it shall 
be taken that his name is truly set forth, and he shall not thereafter be allowed 
to deny the same by way of defense. 

Article 496. If defendant suggests different name.—If the defendant, or his 
counsel for him, suggests that he bears some name different from that stated in 
the indictment, the same shall be noted upon the minutes of the court, the indict- 
ment corrected by inserting therein the name of the defendant as suggested by 
himself, the style of the cause changed so as to give his true name, and the cause 
proceed as if the true name had been first recited in the indictment. 

Article 497. If accused refuses to give his real name.—If the defendant alleges 
that he is not indicted by his true name, and refuses to say what his real name is, 
the cause shall proceed as if the name stated in the indictment were true; and 
the defendant shall not be allowed to contradict the same by way of defense. 

Article 498. Where name is unknown.—A defendant described us a person 
whose name is unknown may have the indictment so corrected as to give therein 
his true name. 

Article 499. Indictment read.—The name of the accused having been called, if 
no suggestion, such as is spoken of in the four preceding articles, be made, or, 
being made, is disposed of as before directed, the indictment shall be read, and 
the defendant asked whether he is guilty or not, as therein charged. 

Article 500. Plea of not guilty entered.—lIf the defendant answer that he is 
not guilty, the same shall be entered upon the minutes of the court; if he refuse 
to answer, the plea of not guilty shall in like manner be entered. 
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Article 501. Plea of guilty.—If the defendant plead guilty, he shall be ad- 
monished by the court of the consequences; and no such plea shall be received 
unless it plainly appear that he is same, and is uninfluenced by any consideration 
of fear, by any persuasion of delusive hope of pardon prompting him to confess 
his guilt. 

Article 502. Jury on a plea of guilty—Where a defendant in a case of felony 
persists in pleading guilty, if the punishment is not absolutely fixed by law, a 
jury ‘shall be impaneled to assess the punishment, and evidence submitted to 
enable them to decide thereupon. 

Article 503. Correcting name.—In any case, the same proceedings shall be had 
with respect to the name of the defendant and the correction of the indictment 
or information as provided with respect to the same in capital cases. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


Under statute barring admission of evidence of oral confession made while 
accused is under arrest, in murder prosecution, wherein accused claimed right 
of self-defense, admission of evidence that accused, on being taken from jail 
and questioned by district attorney, stated that he was squatting down behind 
some barrels when he killed deceased, was reversible error (Code. Cr. Proc., 
1925, art. 727; Broussard v. State, 134 Tex. Cr. R.1). 

Fact that defendant accused of nighttime burglary of private residence was 
not taken before magistrate, as is contemplated by statute which governs arraign- 
ments, did not of itself require rejection of confession made while defendant 
was under arrest (Vernon’s Ann. C. C. P. at 217; Henson vy. State, 159 Texas Cr. 
R. 647). 

Failure to take an accused forthwith before a magistrate does not, standing 
alone, vitiate a confession (Sampson v. State, 160 Tex. Cr. R. 302). 


XLIV. UTAH 
A. UTAH CODE ANNOTATED, VOLUME 8 


Section 77—22-1. In what court—Time for—When the information or indict- 
ment has been filed the defendant must be arraigned thereon before the court 
in which it is filed, unless the case is transferred to some other county for trial. 
Such arraignment must be within three days from the date of filing the infor- 
mation or indictment, if court is then in session in such county, otherwise on 
the first day of the next succeeding session of court. 

Section 77—22-2. Presence of defendant—When required.—If the information 
or indictment is for a felony, the defendant must be personally present; but if 
for a misdemeanor, he may appear upon the arraignment by counsel. 

Section 77—22-3. In custody—Procedure.—When his personal appearance shall 
be necessary if he is in custody, the court may direct that he be brought, and 
officer in whose custody he is must thereupon bring him before it to be arraigned. 

Section 77—22—4. At liberty on bail—Procedure.—If the defendant has been re- 
leased on bail, or has deposited money instead thereof, and does not appear to 
be arraigned when his personal attendance shall be necessary, the court, in 
addition to the forfeiture of the undertaking of bail or the money deposited, may 
direct the clerk to issue a bench warrant for his arrest. 

Section 77—22-5. Bench warrant—Clerk may issue.—The clerk, on the appli- 
cation of the prosecuting attorney, may, at any time after the order has been 
made, whether the court is sitting or not, issue a bench warrant to one or more 
counties. 

Section 77—22-6. Form of bench warrant.—The bench warrant upon the in- 


formation or indictment, if the offense is a felony, must be substantially in the 
following form: 





“STATE OF UTAH, COUNTY OF 


“The state of Utah to any peace officer in this state: 

“An information having been filed (or an indictment having been found) 
ay eee , 19__--, in the district court of the county of 
pe ete charging C. D. with the crime of (designating it generally); you 
are therefore commanded forthwith to arrest the above named C. D. and bring 
him before that court (or before the court to which the information or indict- 
ment may have been removed, naming it), to answer said information or indict- 
ment; or if the court has adjourned for the term, to deliver him into the custody of 
the sheriff of the county of 
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“Given under my hand, with the seal of said court affixed, this _._. day of 
bashitlinanasd utes Wwicx 

“[Seal] : By order of said court.” 


Section 77-22-7. Proceedings after arrest.—The defendant, when arrested un- 
der a warrant for an offense not bailable, must be held in custody by the sheriff 
of the county in which the information is filed or the indictment is found, unless 
admitted to bail after an examination upon a writ of habeas corpus; but if the 
offense is bailable, there must be added to the body of the bench warrant a di- 
rection to the following effect: “Or, if he requires it, to take him before any 
magistrate in that county, or in the county in which you arrest him, that he may 
give bail to answer to the information or indictment’; and the court upon di- 
recting it to issue must fix the amount of bail, and an indorsement must be 
made thereon and signed by the clerk to the following effect: The defendant 
is to be admitted to bail in the sum of ___- dollars.” 

Section 77—22-8. Where and how served.—The bench warrant may be served 
in any county in the same manner as a warrant of arrest. 

Section 77-22-9. Bail—Proceedings before magistrate of another country.—If 
the defendant is brought before a magistrate of another county for the purpose 
of giving bail, the magistrate must proceed in respect thereto in the same 
manner as if the defendant had been brought before him upon a warrant of 
arrest, and the same proceedings must be had thereon. 

Section 77-22-10. Additional bail in felony cases—When the information or 
indictment is for a felony, and the defendant, before the filing or finding thereof, 
has given bail for his appearance to answer the charge, the court to which the 
information or indictment is presented may order the defendant to be com- 
mitted to actual custody, unless he gives bail in an increased amount, to be 
specified in the order. 

Section 77-22-11. Arrest for failure to give.—If the defendant is present when 
the order is made, he must be forthwith committed. If he is not, a bench war- 
rant must be issued and proceeded upon in the manner provided in this chapter. 

Section 77-22-12. Defendant entitled to counsel—Appointment by court.—lIf 
the defendant appears for arraignment without counsel, he must be informed by 
the court that it is his right to have counsel before being arraigned, and must 
be asked whether he desires the aid of counsel. If he desires, but is unable to 
employ, counsel, the court must assign counsel to defend him. 

Section 77-22-13. Charges must be read to defendant—plea to.—The arraign- 
ment must be made by the court, or by the clerk or prosecuting attorney under 
its direction, and consists in reading the information or indictment to the de- 
fendant and delivering to him a copy thereof, including the list of witnesses, and 
asking him whether he pleads guijty or not guilty to the information or indict- 
ment. 

Section 77-22-14. Defendant required to give true name—Procedure.—When 
the defendant is arraigned he must be informed that, if the name by which he 
is prosecuted is not his true name, he must then declare his true name or be 
proceeded against by the name in the information or indictment. If he gives 
no other name, the court may proceed accordingly ; but if he alleges tha’ another 
name is his true name, the court must direct an entry thereof in the minutes 
of the arraignment, and the subsequent proceedings on the information or indict- 
ment may be had against him by that name, referring also to the name by which 
he is informed against or indicted. 

Section 77-22-15. Time to answer or otherwise plead.—If upon arraignment 
the defendant requires it, he must be allowed a reasonable time, not less than 
one day, to answer the information or indictment, but he must be required to 
answer within ten days from the date of arraignment, if court is then in session 
in such county, otherwise on the first day of the next succeeding session of 
eourt. He may in answer to the arraignment move to quash, or plead to, the 
information or indictment. 

Section 77-22-16. Notice of proposed defense of insanity—Whenever a de- 
fendant shall propose to offer in his defense evidence that he is not guilty by 
reason of insanity, such defendant shall at the time of arraignment, or within 
ten days thereafter, but not less than four days before the trial of such cause, 
file and serve upon the prosecuting attorney in such cause, notice in writing of 
his intention to claim such defense. If the defendant fails to file such notice, 
he shall not be entitled to introduce evidence tending to establish such defense. 
The court may, however, permit such evidence to be introduced where good 
eause for the failure to file notice has been made to appear. 
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Section 77-22-17. Defense of alibi—Notice required.—Whenever a defendant 
shall propose to offer in his defense evidence to establish an alibi on behalf of 
the defendant, such defendant shall at the time of the arraignment or within ten 
days thereafter, but not less than four days before the trial of such cause, file 
and serve upon the prosecuting attorney in such cause, notice in writing of his 
intention to claim such defense, and in case of a claimed alibi, such notice shall 
include specific information as to the place at which the accused claims to have 
been at the time of the alleged offense. 

If the defendant fails to file such notice he shall not be entitled to introduce 
evidence tending to establish an alibi. The court may, however, permit such 
evidence to be introduced where good cause for the failure to file the notice has 
been made to appear. 

Section 77-22-18. Arraignment—Failure to or irregularity in does not invali- 
date proceedings.—Neither a failure to arraign nor an irregularity in the ar- 
raignment shall affect the validity of any proceedings in the cause if the defend- 
ant pleads to the indictment or information and/or proceeds to trial without 
specifically and expressly objecting to such failure or irregularity. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


The mere questioning of a suspect while in custody of police officers is not 
prohibited, either as a matter of common law or due process, and mere fact 
that confession is made while accused is in custody of police officers, does not 
render it inadmissible (State v. Biaasch, 229 P. 2d 289). 

The fact that one accused of murder was held by police for nearly five days 
before being taken before magistrate did not render his confessions of automobile 
theft and murder on first and second days, respectively, after his arrest inad- 
missible in evidence, and use thereof in obtaining his conviction of murder did 
not deny him due process of law, where additional day’s delay was occasioned by 
necessity of determining in which of two counties fatal shooting occurred by 
having him to point out place thereof to police officers (Nores v. Hill, 222 P. 2d 811). 


XLV. VERMONT 
A, VERMONT STATUTES 


§ 2374. Grand juror may attend examination.—A town grand juror may attend 
the examination of a person arraigned on such complaint. 

§ 2402. Standing mute.—When a person arraigned on a complaint, information 
or indictment stands mute or refuses to plead or be tried by due course of law, 
he shall be treated as pleading not guilty, and the trial shall proceed accordingly. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


The fact that defendant and B were both under arrest at the time of a con- 
versation between them in which B said defendant killed deceased, and defendant 
made reply thereto more or less inculpatory of himself, did not render the 
conversation inadmissible (State v. Bradley, 67 Vt. 465). 

The voluntary confession of one accused of arson, though made while in custody, 
without counsel, and expecting to die from the effects of poison, is admissible 
against him on trial (State v. Gorham, 67 Vt. 365). 


XLVI. VrIrRGINIA 
A. CODE OF VIRGINIA, VOLUME 4 


§ 19-150. Amendment of indictments for treason or felony before the defendant 
pleads.—At any time before the defendant pleads a defective indictment for 
treason or felony may be amended by the court before which the trial is had 
in any manner that does not change the character of the offense charged. After 
such amendment has been made the defendant shall be arraigned on the indict- 
ment as amended and the trial shall proceed as if no amendment had been made; 
but if such amendment operates as a surprise to the defendant he shall be 
entitled, upon request, to a continuance of the case. 

§ 19-151. Amendment of indictments for treason or felony, after the defendant 
pleads, for defects of form, or for variance.—If there be any defect in form in 
any indictment for treason or felony, it shall be competent for the court in which 
the case is pending for trial, after the defendant pleads to amend the indict- 


28412—58——_47 










732 CONFESSIONS AND POLICE DETENTION 





ment, provided such indictment does not change the nature of the offense 
charged; and if, on the trial of any case, there shall appear to be any variance 
between the allegations of the indictment and the evidence offered in proof 
thereof, it shall be competent for the court before which the trial is had to 
amend the indictment according to the proof, provided such amendment does 
not change the nature of the offense charged; and after such amendment the 
indictment as amended shall be read to the accused, and he shall be allowed 
to plead anew, if he so desires, and the trial shall proceed in all respects, and 
with the same consequences, as if no variance had occurred, unless such amend- 
ment shall operate as a surprise to the defendant, in which case the defendant 
shall be entitled, upon request, to a continuance of the cause. 























B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 








Mere detention and police examination in private of one in official state 
custody do not render involuntary the statements or confessions made by the 
person so detained (Campbell v. Com., 194 Va. 825). 

yenerally, the fact that a confession has been made, while under arrest, to a 
police officer, sheriff, or public prosecutor, does not render it inadmissible, in 
absence of any inducement, threat, or promise of reward or hope thereof held out 
by persons in authority (James v. Com., 192 Va. 713). 

A voluntary confession is not to be excluded because of any illegality in the 
method of obtaining it or in accused’s situation at the time of making it, and a 
confession, if otherwise admissible, cannot be rejected for the reason that officer 
to whom it was made held accused in custody on invalid process or without any 
process or legal right (Campbell v. Com., 194 Va. 825). 

Confession made when in custody of police prolonged examination held not 
voluntary (Enoch v. Commonwealth, 141 Va. 411). 
















XLVII. WASHINGTON 





A. REMINGTON’S REVISED STATUTES OF WASHINGTON ANNOTATED, VOLUME 4 
















§ 2093. Arraignment of defendant.—When the indictment or information 
has been filed by the defendant, if he has been arrested, or as soon thereafter 
as he may be, shall be arraigned thereon before the court. 

§ 2094. Defendant may appear by counsel, when.—If the indictment or infor- 
mation be for a misdemeanor punishable by fine only, the defendant may appear 
upon arraignment by counsel. 

§ 2095. Right to have counsel—If the defendant appear without counsel, he 
shall be informed by the court that it is his right to have counsel before being 
arraigned, and he shall be asked if he desire the aid of counsel, and if it appear 
that he is unable to employ counsel, by reasons of poverty, counsel shall be as- 
signed to him by the court. 

§ 2096. Defendant to declare his true name.—When the defendant is arraigned, 
he shall be interrogated; if the name by which he is indicted be not his true 
name, he shall then declare his true name, or be proceeded against by the name 
in the indictment or information. 

§ 2097. Entry of true name.—lIf he alleges that another name is his true name 
it must be entered in the minutes of the court, and the subsequent proceedings 
on the indictment or information may be had against him by that name, referring 
also to the name by which he is indicted or informed against. 

§ 2098. Pleading on arrignment—Time for ansiver.—In answer to the arraign- 
ment, the defendant may move to set aside the indictment or information, or 
he may demur or plead to it, and is entitled to one day after arraignment in 
which to answer thereto if he demand it. 


























B. RULE OF ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 






Confession, admittedly not made under influence of fear produced by threats 
of violence, was admissible in evidence, though obtained six days after defend- 
ant’s arrest and before he had been taken before a justice of the peace as a com- 
mitting magistrate, and not withstanding claim that it was made under threats 
to keep defendant in jail unless and until he confessed (Rem. Rev. Stat., Sec. 
2151; State v. Winters, 39 Wash. 2nd 545). 

The confession of one charged with grand larceny, voluntarily made to a 
police officer while under arrest and in jail, though she was not reminded 
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that she was under arrest, that she was not obligated to reply, and that her 
answers would be used against her (State v. Brownlow 89 Wash. 582). 


XLVIII. West VIRGINIA 


A. WEST VIRGINIA CODE, VOLUME 1 


§ 6191. Presence of accused during trial; arraignment ; plea——A person indicted 
for felony shall be personally present during the trial therefor. If he refuse 
to plead or answer, and do not confess his guilt, the court shall have the plea 
of not guilty entered, and the trial shall proceed as if the accused had entered 
that plea, and judgment upon the verdict in any such trial shall be entered up as 
in cases of misdemeanor. The formal arraignment of the prisoner, the procla- 
mation by the sheriff, and the charge of the clerk to the jury, as heretofore prac- 
ticed, shall be dispensed with. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


Voluntary confessions were not inadmissible because made to officers of the 
law and while defendant was in custody (State v. Simon, 1382 W. Va. 322). 

That confession was made to public officer, such as sheriff or public prosecu- 
tor, does not render it inadmissible, though made in response to questions, if 
made without threats or intimidations or promises of reward or immunity from 
punishment (State v. Richards, 101 W. Va. 136). 

That confession is made to public officer and in answer to questions will not 
render it inadmissible, if voluntarily made, without threats, intimidation, prom- 
ises of reward, or immunity from punishment (State v. Brady, 104 W. Va. 528). 


XLIX. WISCONSIN 
A. WISCONSIN STATUTES 


§ 355.08. Plea if accused stands mute.—If on the arraignment the defendant 
fails or refuses to plead, a plea of not guilty shall be entered. 

§ 357.20. Arraignment in county court; proceedings; sentence—(II) A de- 
fendant charged with a crime not punishable by more than 5 years’ imprison- 
ment may request in writing to be arraigned in the county court. Such request 
shall be delivered to the district attorney and by him filed in the circuit court 
to which defendant is bound for trial. Within five days after receipt thereof 
the district attorney shall file an information and give the defendant a copy. 
The clerk of the circuit court shall notify the county judge, who shall fix a time 
for the arraignment as soon as reasonably possible and notify the district 
attorney, the defendant and his counsel, if any. (2) At the time fixed the 
defendant shall be produced or appear in the county court for arraignment. 
The clerk of the circuit court shall act as clerk of the county court and shall 
produce the file of the case. Thereupon the defendant shall be arraigned. (3) 
If the defendant pleads not guilty, refuses to plead, or makes a motion under 
section 355.09, he shall be remanded to jail or, if at large on bail, released, 
pending the action of the circuit court, and his plea or motion shall be entered 
of record. (4) If the defendant pleads nole contendere the court may either 
accept such plea and proceed under subsection (5) or reject it and return the 
case to the circuit court as provided in subject (3), and the tendering of the 
plea and its rejection shall be entered of record. (5) If the defendant pleads 
guilty the court shall proceed in the same manner as though it were the circuit 
court and all the proceedings shall be entered in a docket kept for that purpose 
in the county court as well as in the docket of the circuit court. The sentence 
or order of probation shall be certified and executed the same as if pronounced 
or made in the circuit court. (6) All applicable provisions of law not incon- 
sistent herewith shall apply to proceedings under this section. (7) This section 
shall not apply to any county having a court other than the circuit court with 
trial jurisdiction of such crimes. 

§ 357.25. Plea of guilty at any time.—Upon the request of a defendant stating 
that he desires to plead guilty or nolo contendere the trial court may at any 
time at a regular or special term require the district attorney to file an infor- 
mation against him and may receive his plea and enter judgment thereon. 
The defendant may be arraigned by reading to him the identical charge stated 
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in the complaint as though it were an information, but the information as so 
read shall be reduced to writing and filed as soon as possible thereafter. 

§ 357.26. Counsel for indigent defendants charged with felony; advice by 
court.—(1) Courts of record may appoint counsel for defendants charged with 
felonies and who are without means to employ counsel. Such appointments 
shall be in time to enable counsel to attend at the taking of any deposition. 
The county shall pay the attorney so appointed such sum as the court shall 
order as compensation and expenses, not exceeding $25 for each half day in 
court. $15 for each half day of preparation not exceeding five days, $15 for 
each half day attending at the taking of depositions, and his actual disburse- 
ments for necessary travel and other expenses, automobile travel to be com- 
pensated at not over 7 cents a mile. The certificate of the clerk of court 
shall be sufficient warrant to the county treasurer to make such payment. 
(2) Upon arraignment and before plea, the court shall advise any person 
charged with a felony of his right to counsel and that if he is indigent the 
court will appoint counsel at his request. A record of such advice and of the 
defendant’s reply, if any, shall be made in the docket or in a transcript of the 
proceedings. (3) If appointment of counsel has not been so made as to in- 
clude services upon appeal or writ of error, or if no counsel was appointed 
in the trial court, the supreme court or the chief justice, upon timely notice 
to the district attorney and upon being satisfied that review is sought in good 
faith and upon reasonable grounds (or if the appeal or writ of error is 
prosecuted by the state) may appoint counsel to prosecute or defend such 
appeal or writ of error. If no counsel was appointed in the trial court, the 
defendant shall be required to show his inability to employ counsel. Upon 
the certificate of the clerk of the supreme court the county treasurer shall pay 
the attorney such sum for compensation and expenses as the supreme court 
allows. (4) Under like circumstances counsel may be appointed and compen- 
sated for representing prisoners upon writs of habeas corpus. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


A confession deliberately and freely made, when defendant was not under 
arrest, and not induced by any threat or promise, may properly be received in 
evidence (Cornell v. State, 104 Wis. 527). 

Fact that defendant is in custody, under arrest, and that officers are present 
when statements are made, does not render admissions incompetent in absence 
of improper inducement (State v. Stortecky, 273 Wis. 362). 

Holding defendant over the weekend without a warrant, when officers had 
probable cause to arrest him for assault with intent to commit carnal knowl- 
edge and abuse upon four-year-old child, was not illegal detention, where courts 
were closed and defendant could not be carried before a magistrate until follow- 
ing Monday morning (Stats., sec. 340.40; Kiefer v. State, 258 Wis. 47). 

Confessions of defendant were properly admitted in murder prosecution, 
although made during four days defendant was in custody prior to his arraign- 
ment, where there was no suggestion up to time of arraignment of abuse or 
eoercion or other violation of defendant’s constitutional rights, but defendant 
was detained with full knowledge of community and parents and was permitted 
to talk with his wife and visit with his family during that time (State v. Babich, 
258 Wis. 290). 

XL. WYOMING 


A. WYOMING COMPILED STATUTES ANNOTATED, VOLUME 1 


§ 10-817. Arraignment of accused.—The accused shall be arraigned by read- 
ing to him the indictment and the court shall ask him “are you guilty or not 
guilty of the offense therein charged.” 

§ 10-818. Plea in bar—Reply—Trial of issue——The accused may then offer a 
plea in bar to the indictment that he has before had judgment of acquittal, or 
been convicted or been pardoned for the same offense; and to this plea the 
prosecuting attorney may reply that there is no record of such acquittal or con- 
viction, or that there has been no pardon, and on the trial of such issue to a 
jury, the accused must produce the record of such conviction or acquittal, or 
the pardon, and prove that he is the same person charged in the record or 
mentioned in the pardon, and shall be permitted to adduce such other evidence as 
may be necessary to establish the identity of the offense. 
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§ 10-819. Pleas in bar and abatement to be in writing—No plea in bar or 
abatement shall be received by the court unless it be in writing, signed by the 
accused and sworn to before some competent officer. 

§ 10-820. Plea of guilty or not guilty—If the issue on the plea in bar be found 
against the defendant, or if upon the arraignment the accused offer no plea 
in bar, he shall answer the question propounded by the court by pleading 
“guilty” or “not guilty,’ but if he answer evasively or stand mute he shall be 
taken to have pleaded “not guilty.” 

§ 10-821. Proceedings on plea of guilty—If the accused plead “guilty” the 
plea shall be recorded on the indictment and in the records of the court, and the 
accused shall be committed until sentenced. 

§ 10-822. Proceedings on plea vf not guilty.—If the accused plead “not guilty” 
the plea shall be entered on the indictment, and the prosecuting attorney shall, 
under the direction of the court, designate a day for trial, which shall be a day of 
the term at which the plea is made, unless the court for good reasons continue 
the case to a subsequent term, upon the application of the defendant, or the prose- 
cuting attorney, and in no case shall a defendant be required to swear that he is 
‘not guilty” on an application for a continuance. 


B. RULE ON ADMISSION OF CONFESSIONS MADE BEFORE ARRAIGNMENT 


The fact that the accused was under arrest at the time of confessing is not of 
itself sufficient to exclude the confession Mortimore v. State (24 Wyo. 452). 

Inculpatory statements extracted by continuous questioning for many hours 
under psychological pressure, after accused has been detained for the purpose 
of illegally extracting evidence from him without taking him before a committing 
magistrate are inadmissible as a confession (5 U.S. C. 300a; U.S. v. Ruhl, 55 Fed. 
Supp. 641). 


ExuHrsit 32 
Time or ARRAIGNMENT 


STATE STATUTORY PROVISIONS RELATING TO THE TIME A PERSON 
MAY BE HELD IN CUSTODY BEFORE BEING BROUGHT BEFORE A 
COMMITTING MAGISTRATE 


Compiled by the junior bar section of the Bar Associ: tion of the District of 
Columbia for the Council on Law Enforcement ¢f the District of Columbia, 
January 1958 


ALABAMA 


CODE OF ALABAMA, TITLE! 5 


§ 160. Must take person arrested before magist ate —It is the duty of any 
private person, having arrested another for the co.um’; sion of a public offense, 
to take him without unnecessary delay before a magistrate * * *. 

§ 161. When sheriff must notify governor of arrest —Whenever any person 
is arrested, charged with a capital felony, and the>< is no court having juris- 
diction thereof in session, it shall be the duty of the sheriff or the officer making 
the arrest or having the custody of such prisoner, to notify the governor or 
chief justice of the supreme court at once of the arrest of such person * * *. 


ALASKA 
ALASKA COMPILED LAWS 


§ 66-5-34. Time of taking prisoner before magistrate——* * * The person ar- 
rested must in all cases be taken before the magistrate without unnecessary 
delay, and in any event within twenty-four hours after his arrest, excluding Sun- 
days and holidays. This requirement shall apply to municipal police officers and 
city magistrates to the same extent as it does to marshals, deputy marshals 
and other territorial law enforcement officers in taking prisoners before ter- 
ritorial magistrates. 


* * * * * * 
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§ 66-5.58. Taking persons arrested to magistrate or peace officer—That a 
private person who has arrested another for the commission of a crime must 
without unnecessary delay take him before a magistrate or deliver him to a 
peace officer. 

ARIZONA 


ARIZONA REVISED STATUTES 


§ 13-1418. Duty of officer after arrest without warrant.—As officer who has 
arrested a person without a warrant shall without unnecessary delay take the 
person arrested before the nearest or most accessible magistrate * * *, 

§ 13-1419. Duty of private person after making arrest.—A private person who 
has made an arrest shall without unnecessary delay take the person arrested 
before the nearest or most accessible magistrate in the county * * *. 


ARKANSAS 
ARKANSAS STATUTES ANNOTATED 
§ 43-601. Proceeding when no warrant issued.—Where an arrest is made with- 
out a warrant, whether by a peace officer or private person, the defendant shall 


be forthwith carried before the most convenient magistrate of the county in which 
the arrest is made * * *. 


escent rn 


CALIFORNIA 


PENAL CODE 


§ 825. Appearance before magistrate; unnecessary delay; maximum 
time * * *—The defendant must in all cases be taken before the magistrate with- 
out unnecessary delay, and in any event, within two days after his arrest, ex- 
cluding Sundays and Holidays; * * *. 


COLORADO 


COLORADO REVISED STATUTES 


§ 3-2-3. Warrants on suspicion—Commitment—Bail.—It shall be lawful for 
any judge or justice of the peace, upon oath or affirmation being made before him, 
that any persons have committed any criminal offense in this state, or that a 
criminal offense has been committed, and that the witnesses have just and reason- 
able grounds to suspect that such persons have committed the same, to issue his 
warrant under his hand, commanding the officer or person charged with the 
execution thereof, to arrest the persons so charged and bring them before the 
officer issuing the warrant * * *, 

§ 39-14-1. Hearing—Lawfulness of arrest—If an arrest is made in the state 
by an officer of another state * * * without unnecessary delay, he shall take 
the person arrested before a magistrate of the county in which the arrest was 
made * * *, 


GENERAL STATUTES OF CONNECTICUT 


CONNECTICUT i 

§ 8722. Issue of warrant after arrest.—When any person shall be apprehended | 
and brought before a trial justice by any proper officer without a previous war- : 
rant, such justice shall issue a warrant and cavfse such person to be arrested and j 
dealt with according to law. : 
: 


DELAWARE 


DELAWARE CODE ANNOTATED 


§ 1902. Questioning and detaining suspects.—(a) A peace officer may stop any 
person abroad who he has reasonable ground to suspect is committing, has com- 
mitted, or is about to commit a crime * * *. 


; 
(b) Any person so questioned who fails to * * * explain his actions to the 
satisfaction of the officer may be detained and further questioned and investi- 
gated. 


(c) The total period of detention * * * shall not exceed two hours * * *. At 
the end of the detention the person so detained shall be released or be arrested 
and charged with a crime. 
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§ 1911. Hearing without delay, permissible delay.—If not otherwise released, 
every person arrested shall be brought before a magistrate without unreason- 
able delay, and in any event he shall, if possible, be so brought within 24 hours 
of arrest, Sundays and holidays excluded, unless a Resident Judge of the county 
where he is detained or of the county where the crime was committed for good 
— shown orders that he be held for a further period of not exceeding 48 

ours, 


District oF COLUMBIA 


DISTRICT OF COLUMBIA CODE 


§ 4-140. Arrests without warrants.—The several members of the police force 
shall have power and authority to immediately arrest without warrant, and to 
take into custody any person who shall commit, or threaten or attempt to com- 
mit, in the presence of such member, or within his view, any breach of the peace 
or offense directly prohibited by an Act of Congress, or by any law or ordinance 
in force in the District, but such member of the police force shall immediately, 
and without delay, upon such arrest, convey in person such offender before the 
proper court, that he may be dealt with according to law. 

§ 4-142. Information and return after arrest.—Every case of arrest shall be 
made known within six hours thereafter to the lieutenant of police on duty in 
the precinct in which the arrest is made, by the person making the same; and 
it shall be the duty of the lieutenant within twelve hours after such notice, to 
make written return thereof, according to rules and regulations of the Board of 
Commissioners, together with the name of the party arrested, the offense, the 
place of arrest, and the place of detention. 


FLORIDA 
FLORIDA STATUTES ANNOTATED 


§ 901.06. Duty of officer after arresting with warrant.——When the arrest by 
virtue of a warrant occurs in the county where the alleged offense was commit- 
ted and where the warrant was issued, the officer making the arrest shall with- 
out unnecessary delay take the person arrested before the magistrate who issued 
the warrant or, if that magistrate is absent or unable to act, before the nearest 
or most accessible magistrate in the same county. 

§ 901.23. Duty of officer after arrest without warrant.—An officer who has 
arrested a person without a warrant, shall without unnecessary delay take the 
person arrested before the nearest or most accessible magistrate in the county 
in which the arrest occurs, having jurisdiction, and shall make before the magis- 
trate a complaint, which shall set forth the facts showing the offense for which 
the person was arrested; * * *. 

GEORGIA 


CODE OF GEORGIA ANNOTATED 


§ 27-212. Duty of person arresting without a warrant.—In every case of an 
arrest without warrant, the person arresting shall, without delay, convey the 
offender before the most convenient officer authorized to receive an affidavit and 
issue a warrant. No such imprisonment shall be legal beyond a reasonable time 
allowed for this purpose. 

HAWAII 


SESSION LAWS OF HAWAII, 1953, AMENDING REVISED LAWS OF HAWAII, 1945 


§ 10709. Examination after arrest; rights of arrested person.—tIt shall be un- 
lawful in any case of arrest for examination (1) * * *; or (5) to fail within 
forty-eight hours of the arrest of a person on suspicion of having committed a 
crime either to release or to charge such arrested person with a crime and take 
him before a qualified magistrate for examination. 


IDAHO 


IDAHO CODE 


§ 19-615. Procedure upon arrest without warrant——When an arrest is made 
without a warrant by a peace officer or private person the person arrested 
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must, without unnecessary delay, be taken before the nearest or most accessible 
magistrate in the county in which the arrest is made, and an information, stating 
the charge against the person, must be laid before such magistrate. 


ILLINOIS 


SMITH-HARD ILLINOIS ANNOTATED STATUTES 


§ 38: 660. Person arrested to be taken before a magistrate—When an arrest 
is made without a warrant, either by an officer or a private person, the person 
arrested shall, without unnecessary delay, be taken before the nearest magistrate 
in the county, who will hear the case, for examination, and the prisoner shall be 
examined and dealt with as in cases of arrests upon warrant. 


INDIANA 
BURNS INDIANA STATUTES ANNOTATED 


§ 48:6112. Arrest and trial of offenders—Whenever any arrest has been made 
by any member of such police force, it shall be the duty of the officer making the 
arrest forthwith to bring the person arrested before the city court, or court 
having jurisdiction of the offense, to be dealt with according to law. If the 
arrest is made during the hours when such court is not in session, or if the judge 
is not holding court, such offender shall be detained in the city prison until there 
shall be an opportunity for such hearing at the earliest practicable time, or until 
he shall have given bond for his appearance. But no person shall be so detained 
longer than twenty-four (24) hours without such examination, except where 
Sunday intervenes, in which case no person shall be detained longer than forty- 
eight (48) hours * * *. 

Iowa 


IOWA CODE ANNOTATED 


§ 755.14. Arrests by private person—Disposition of prisoner.—A private per- 
son who has arrested another for the commission of an offense must, without 


unnecessary delay, take him before a magistrate, or deliver him to a peace 
officer * * *, ‘ 
* * * * * * * 
§ 757.7. Proceedings after arrest—In all cases the defendant, when arrested, | I 
must be taken before the magistrate or clerk without unnecessary delay * * *, | a 
| v 
KANSAS d 
GENERAL STATUTES OF KANSAS ANNOTATED 
§ 62.610. Right to examination before magistrate—Every person arrested by 
warrant for any offense, where no other provision is made for his examination 
thereon shall be brought before some magistrate of the same county; and the 
warrant, with the proper return thereon, signed by the person who made the Ww 
arrest, shall be delivered to such magistrate. Ww 
of 
KENTUCKY 
CARROLL’S KENTUCKY CODES, CIVIL AND CRIMINAL 
§ 46. Proceeding if arrest made without warrant; bail—(1) If an arrest be | 
made without a warrant, whether by a peace officer or private person, the de- | ta 
fendant shall be forthwith carried before the most convenient magistrate of the in 
county in which the arrest is made * * *. 
LOvISIANA | 
LOUISIANA REVISED STATUTES Pe 
§ 15.76. Deliwery of prisoner arrested by a private person.—When a private per- of 
son shall have made an arrest he shall, without unnecessary delay, turn the all 
prisoner over to a peace officer. she 
ari 
cre 
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§ 15.79. Judge before whom prisoner arrested must be brought; warrant.— 
When a peace officer shall have made an arrest with a warrant, he shall, after 
the prisoner shall have been booked, bring him, without unnecessary delay, 
before the judge designated in the warrant. 

§ 15.80. Judge before whom prisoner arrested must be brought; without war- 
rant.—When any person shall have been arrested without a warrant, the peace 
officer, after he shall have caused him to be booked, shall bring him, without 
unnecessary delay * * * before the judge having the authority to sit as a com- 
mitting magistrate * * *, 





MAINE 


REVISED STATUTES OF MAINE 


§ 147.9. Examination of persons arrested.—Every person arrested for an offense 
shall be brought before the magistrate issuing the warrant, or some other in the 
same county, for examination; * * *. 


MARYLAND 
Nothing found. 


MASSACHUSETTS 


ANNOTATED LAWS OF MASSACHUSETTS 


Ch. 276:34. Examination of prisoner.—Whoever is arrested by warrant for 
a crime shall, unless other provision is made for his examination, be taken 
before a court or trial justice having jurisdiction where the crime was com- 
mitted; and the warrant, with a proper return thereon signed by the person 
making the arrest, shall be delivered to the court of justice. 


MICHIGAN 


MICHIGAN STATUTES ANNOTATED 


§ 28: 872. Disposition of person; following arrest by officer without warrant; 
complaint.—A peace officer who has arrested a person without a warrant must 
without unnecessary delay, take the person arrested before the most convenient 
magistrate of the county in which the offense was committed. * * * 

§ 28: 873. Same; following arrest by private person, complaint.—A private 
person who has made an arrest must without unnecessary delay, take the person 
arrested before the most convenient magistrate in the county in which the offense 
was committed or deliver him to a peace officer, who must without unnecessary 
delay take him before such magistrate * * *. 


MINNESOTA 


MINNESOTA STATUTES ANNOTATED 


§ 629.39. Proceeding by private person making arrest.—Every private person 
who shall have arrested another for the commission of a public offense shall, 
without unnecessary delay, take him before a magistrate or deliver him to a peace 
officer * * *, 

MISSISSIPPI 


MISSISSIPPI CODE ANNOTATED 


§ 2473. Arrests—What to do when made.—Every person making an arrest shall 
take the offender before the proper officer without unnecessary delay for exam- 
ination of his case. 

MISSOURI 


VERNON’S ANNOTATED MISSOURI STATUTES 


§ 544.170. Twenty hours detention on arrest without warrant—Rights— 
Penalty.—All persons arrested and confined in any jail, calaboose or other place 
of confinement by any peace officer, without warrant or other process, for any 
alleged breach of the peace or other criminal offense, or on suspicion thereof, 
shall be discharged from said custody within twenty hours from the time of such 
arrest, unless they shall be charged with a criminal offense by the oath of some 
creditable person, and be held by warrant to answer such offense; * * *. 

28412—58—_—_-48 
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MonTANA 






BEVISED CODES OF MONTANA 







§ 94.6014. Duty of private person who has made an arrest.—A private person 
who has arrested another for the commission of a public offense must, without 
unnecessary delay, take the person arrested before a magistrate, or deliver him 
to a peace officer. 

§ 94.6016. Person arrested without a warrant to be taken before a magis- 
trate * * *—When an arrest is made without a warrant by a peace officer or 
private person, the person arrested must, without unnecessary delay, be taken 
before the nearest or most accessible magistrate in the county in which the arrest 
is made. * * * 











NEBRASKA 









REVISED STATUTES OF NEBRASKA 





§ 29-410. Prisoner; lawful arrest; detention—Any officer or other person 
having in lawful custody any person accused of an offense for the purpose of 
bringing him before the proper magistrate or court, may place and detain such 
prisoner in any county jail of this state for one night or longer, as the occasion 
may require, so as to answer the purpose of the arrest and custody. 

§ 29-412. Warrant; arrest; prisoner to be taken before magistrate; return; 
endorsement and delivery—Whenever any person has been arrested under a 
warrant * * * it shall be the duty of the officer making the arrest to take the 
person so arrested before the proper magistrate. * * * 

§ 29-413. Offender ; arrest on verbal direction of magistrate ; when authorized; 
detention.—When any offense is committed in view of any magistrate, he may, 
by verbal direction to any sheriff or constable or marshal or other proper officer, 
or if no such officer is present, then to any citizen, cause the offender to be 
arrested and kept in custody for the space of one hour, unless he shall sooner 
be taken from such custody by virtue of a warrant issued on complaint under 
oath; but a person so arrested shall not be confined in jail nor put upon trial 
until arrested by virtue of such a warrant. 



















NEVADA 







NEVADA COMPILED LAWS 








§ 10762. Duty of private person who has made an arrest.—A private person 
who has arrested another for the commission of a public offense must, without 
unnecessary delay, take the person before a magistrate or deliver him to a peace 
officer. 

§ 10764. Person arrested without warrant, duty of oficer—When an arrest is 
made without a warrant by a peace officer or private person, the person arrested 
must, without unnecessary delay, be taken before the nearest or most accessible 
magistrate in the county in which the arrest is made, and a complaint, stating 
the charge against the person, must be laid before such magistrate. 













NEw HAMPSHIRE 







NEW HAMPSHIRE REVISED STATUTES ANNOTATED 





§ 594:2. Questioning and detaining suspecits—(a) A peace officer may stop 
any person abroad whom he has reason to suspect is committing, has committed 
or is about to commit a crime, and may demand of him his name. * * * (b) Any 
person questioned as provided in subsection (a) who fails to identify himself and 
explain his actions to the satisfaction of the peace officer stopping him may be 
detained and further questioned and investigated. (c) In no case shall the 
total period of detention provided for by subsection (a) and (b) exceed four 
hours. Such detention shall not constitute an arrest and shall not be recorded 
as such in any official record. At the end of any such detention period the 
person so detained shall be released unless arrested and charged with a crime. 

§594:18. Release of persons arrested without warrant.—When a_ peace 
officer makes an arrest without a warrant, either he or his superior officer 
may release the person arrested instead of taking him before a magistrate if 
satisfied either that there is no ground for making a criminal complaint against 
such person or that such person has been arrested for drunkenness and no 
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further proceedings are necessary . A person released as above provided shall 
have no right to sue any peace officer on the ground that he was released with- 
out being brought before a magistrate. 

§594:19. Detention of person arrested on warrant.—Every officer making 
an arrest, or holding a person in custody under a warrant, shall bring the 
accused before the court or justice as directed therein, without unreasonable 
delay, and shall there detain him for trial or examination until relieved by the 
justice or court. 

§ 594: 20 Detention, night arrest.—If the arrest is made between sunset and 
sunrise, the person arrested may be committed to jail, to the house of correction, 
or other place provided for the detention of offenders, or be otherwise de- 
tained in custody not exceeding twenty-four hours, within which time he shall 
be discharged, or taken before a court or justice to answer for the offense. 

§594:21. Authority of jailer—The request of the officer making the arrest 
shall be sufficient authority for the keeper of a jail or house of correction, or 
for any other officer or person, for keeping the person arrested in custody 
agreeably to the preceding section. 

§ 594:22. Detention; other cases of arrest without warrant.—In all other 
cases the officer arresting an offender without warrant shall promptly carry 
him before the municipal court or a justice, that a complaint may be made 
for the offense, and if he neglect to do so he shall forfeit fifty dollars. 

§ 594: 23. Length of detention.—If not otherwise released, every person ar- 
rested shall be brought before a magistrate within twenty-four hours from the 
time of his arrest, Sundays and holidays excepted, unless a justice of the 
municipal court of the town or city where he is detained or of the town or city 
where the crime was committed for good cause shown orders that he be held for 
a further period of not exceeding forty-eight hours. 


NEw JERSEY 


NEW JERSEY STATUTES ANNOTATED 


2A:155-5. Hearing before magistrate ; commitment or discharge.—If an arrest 
is made in this state by an officer of another state in accordance with the pro- 
visions of section 2A: 155-4 of this title, he shall, without unnecessary delay, 
take the person arrested before a neighboring magistrate, who shall conduct a 
hearing for the purpose of determining the lawfulness of the arrest. If the 
magistrate determines that the arrest was lawful he shall commit the person 
arrested to await for a reasonable time the issuance of an extradition warrant 
by the governor of this state or admit him to bail for such purpose. If the 
magistrate determines that the arrest was unlawful he shall discharge the person 
arrested. 

2A : 160-22. Arrest of accused without warrant.—The arrest of a person may 
be lawfully made also by any peace officer or a private person, without a warrant, 
upon reasonable information that the accused stands charged in the courts of a 
state with a crime punishable by death or imprisonment for a term exceeding 
1 year, but when so arrested the accused must be taken before a judge or magis- 
trate with all practicable speed and complaint must be made against him under 
oath setting forth the ground for the arrest as in section 2A: 160-21 of this 


title; and thereafter his answer shall be heard as if he had been arrested on a 
warrant, 





New MExico 
NEW MEXICO CONSTITUTION, ARTICLE II 


Sec. 14. Indictment and information—Rights of accused.—No person shall be 
held to answer for a capital, felonious or infamous crime unless on a present- 
ment or indictment of a grand jury or information filed by a district attorney 
or attorney general or their deputies, except in cases arising in the militia 
when in actual service in time of war or public danger. No person shall be so 
held on information without having had a preliminary examination before an 
examining magistrate, or having waived such preliminary examination. 

* * * * + * + 


NEW MEXICO STATUTES ANNOTATED 


§ 41-2-2. Arrested person taken before magistrate—Hearing—Commitment or 
discharge.—If an arrest is made in this state by an officer of another state in 
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accordance with the provisions of section 1 [41-2-1] of this act he shall without 
unnecessary delay take the person arrested before a magistrate of the county 
in which the arrest was made, who shall conduct a hearing for the purpose of 
determining the lawfulness of the arrest. If the magistrate determines the 
arrest was lawful he shall commit the person arrested to await for a reasonable 
time the issuance of an extradition warrant by the governor of this state. If 
the magistrate determines that the arrest was unlawful he shall discharge the 


person arrested. 
New YorK 


M’KINNEY’S CONSOLIDATED LAWS OF NEW YORK 


§ 165. Defendant, upon arrest, to be taken before magistrate.—The defendant 
must in all cases be taken before the magistrate without unnecessary delay, and 
he may give bail at any hour of the day or night. 

§ 185. Must immediately take prisoner before a magistrate, or deliver him toa 
peace officer—A private person, who has arrested another for the commission 
of a crime, must, without unnecessary delay, take him before a magistrate, or 
deliver him to a peace officer. 

NortH CAROLINA 


GENERAL STATUTES OF NORTH CAROLINA 


§ 15-46. Procedure on arrest without warrant.—Every person arrested without 
warrant shall be either immediately taken before some magistrate having juris- 
diction to issue a warrant in the case, or else committed to the county prison, 
and, as soon as may be, taken before such magistrate, who, on proper proof, shall 
issue a warrant and thereon proceed to act as may be required by law. 


NortTH DAKOTA 


NORTH DAKOTA REVISED CODE 


§ 29.0520. Delay after arrest prohibited; attorney.—The accused in all cases 
must be taken before a magistrate without unnecessary delay, and any attorney 
at law entitled to practice in the courts of record of this state, at his request, 
may visit such person after his arrest. 


OHIO 


PAGE’S OHIO REVISED CODE ANNOTATED 


§ 2935.05. Duty of peace officer arresting without warrant.—When a sheriff, 
deputy sheriff, marshal, deputy marshal, watchman, or police officer has ar- 
rested a person without a warrant, he must, without unnecessary delay, take the 
person arrested before a court or magistrate having jurisdiction of the offense, 
and must make or cause to be made before such court or magistrate a complaint 
stating the offense for which the person was arrested. 

§ 2935.06. Duty of private person making arrest.—A private person who has 
made an arrest must, without unnecessary delay, take the person arrested before 
the most convenient court or magistrate authorized to issue warrants in the 
county in which the offense was committed, or deliver such person to a sheriff, 
deputy sheriff, marshal, deputy marshal, watchman, or police officer, who must 
without unnecessary delay, take such person before such court or magistrate. 
The peace officer or private person so taking the person arrested before such 
court or magistrate, must lay or cause to be laid before the latter a complaint 
stating the offense for which the person was arrested. 


OKLAHOMA 


OKLAHOMA STATUTES ANNOTATED 


§ 176. Taking defendant before magistrate in felony cases.—If the offense 
charged in the warrant be a felony, the officer making the arrest must take the 
defendant before the magistrate who issued the warrants or some other magis- 
trate in the county. 

§ 177. Taking defendant before magistrate in misdemeanor cases.—If the of- 
fense charged in the warrant be a misdemeanor and the defendant be arrested 
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in another county, the officer must, upon being required by the defendant, take 
him before a magistrate in that county, who must admit the defendant to bail 
and take bail from him accordingly. 

§ 181. Delay in taking before magistrate not permitted.—The defendant must, 
in all cases, be taken before the magistrate without unnecessary delay. 

§ 205. Private person making arrest must take defendant to magistrate or 
oficer—A private person who has arrested another for the commission of a 
publie offense, must, without unnecessary delay, take him before a magistrate 
or deliver him to a peace officer. 

OREGON 


OREGON REVISED STATUTES 


§ 133.550. Delay prohibited.—The defendant shall in all cases be taken before 
the magistrate without delay. 

§ 133.560. When arrest is by a private person—(1) An officer may without 
warrant take before a magistrate a person who, being engaged in a breach of 
the peace, is arrested by a bystander and delivered to him. 

(2) A private person who has arrested another for the commission of a 
crime shall without unnecessary delay take him before a magistrate or deliver 
him to a peace officer. 


PENNSYLVANIA 


PURDON’S PENNSYLVANIA STATUTES ANNOTATED 


§4. Temporary detention of prisoners.—Sheriffs, constables, members of the 
State constabulary, or other persons authorized by the laws of this Common- 
wealth to make arrests, hereafter shall have the use, for a period not to exceed 
forty-eight hours, of borough and township lockups and city or county prisons, 
for the detention of prisoners until they can be disposed of according to law, if 
found necessary by the officer in charge. 


RuHovE ISLAND 


SESSIONS LAWS OF RHODE ISLAND, 1941 


Ch. 982, p. 26, cl. II. Length of detention—Every person arrested shall be 
released either on bail or as provided in clause 10 or shall be brought before a 
judge of the district court within twenty-four hours from the time of his arrest, 
unless a judge of the district court of the district where he is detained or of 
the district court of the district where the crime was committed for good cause 
shows orders that he be held for a further period of not exceeding (a) twenty- 


four hours, if he be a resident of this state or (b) forty-eight hours, if he be a 
non-resident. 


= a * * * a * 


SoutH CAROLINA 


CODE OF LAWS OF SOUTH CAROLINA 


§17:251. Who may arrest a felon or thief—Upon (a) view of a felony com- 
mitted, (b) certain information that a felony has been committed or (c) view 
of a larceny committed any person may arrest the felon or thief and take him 
to a judge or magistrate, to be dealt with according to law. 

§ 17: 261. Confinement under certain conditions in industrial communities.— 
Any police officer or deputy sheriff in any industrial community may confine in 
such prison or building as the president, treasurer or other executive officer 
having the management of any industrial corporation may provide in any such 
community any person who may be arrested charged with violation of law until 
such arrested person can be conveniently carried before a magistrate: Provided, 
however, That 

(1) Such police officer or deputy sheriff shall not detain any arrested per- 
son in such prison longer than eighteen hours, except a person arrested on 
Saturday and then not over forty-two hours; and 

(2) Such police officer or deputy sheriff shall provide water and food and 
shall also furnish such arrested person with sufficient bedding or clothing 
to make him comfortable in cold weather. 
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SoutH DAKOTA 


SOUTH DAKOTA CODE 


§ 34.1608. Arrest by private person; when authorized ; method, announcement 
to person arrested; disposition of person arrested.—A private person may arrest 
another— 

(1) For a public offense committed or attempted in his presence; 

(2) When the person arrested has committed a felony, although not in 
his presence ; 

(3) When a felony has been in fact committed, and he has reasonable 
cause for believing the person arrested to have committed it. 

He must, before making the arrest, inform the person to be arrested of the 
cause thereof, and require him to submit, except when he is in the actual com- 
mission of the offense or when he is arrested on pursuit immediately after its 
commission. 

© = * ob * ae a 


§ 34.1619. Prompt appearance of defendant before magistrate required.—The 
defendant must, in all cases, be taken before the magistrate without unnecessary 
delay. 

TENNESSEE 


TENNESSEE CODE ANNOTATED 


§ 40-814. Examination by magistrate——If an arrest is made in this state by 
an officer of another state in accordance with the provisions of section 40-812 
he shall, without unnecessary delay, take the person arrested before a magis- 
trate and/or a court of general sessions, or general sessions court, where such 
courts exercise and possess the jurisdiction formerly possessed by justices of the 
peace of the county in which the arrest was made, who shall conduct a hearing 
for the purpose of determining the lawfulness of the arrest. If the magistrate 
and/or court of general sessions, or general sessions court, where such courts 
exercise and possess the jurisdiction formerly possessed by justices of the peace, 
determines that the arrest was lawful, he shall commit the person arrested to 
await for a reasonable time the issuance of an extradition warrant by the 
governor of this state, or admit him to bail for such purpose. If the magistrate 
and/or court of general sessions, or general sessions court, where such courts 
exercise and possess the jurisdiction formerly possessed by justices of the peace, 
determine that the arrest was unlawful he shall discharge the person arrested. 

ot * + * * a - 

§ 40-820. Disposition of person arrested by private person.—A private person 
who has arrested another for a public offense, shall, without unnecessary delay, 
take him before a magistrate or deliver him to an officer. 


TEXAS 


VERNON’S CODE OF CRIME ; PROCEDURE OF THE STATE OF TEXAS ANNOTATED 


Art. 217. Must take offender before magistrate—In each case enumerated 
in this chapter, the person making the arrest shall immediately take the person 
arrested before the magistrate who may have ordered the arrest, or before the 
nearest magistrate where the arrest was made without an order. 

* * * * * » * 

Art. 233. How warrant is executed.—The officer, or person executing a war- 
rant of arrest, shall take the person whom he is directed to arrest forthwith be- 
fore the magistrate who issued the warrant, or before the magistrate named in 
the warrant. 

Art. 234. Arrest for out-county felony.—One arrested in one county for felony 
committed in another shall in all cases be taken before some magistrate of the 
county where it was alleged the offense was committed. 

Art. 235. Arrest for out-county misdemeanor.—One arrested for a misde- 
meanor shall be taken before a magistrate of the county where the arrest takes 
place who shall take bail and transmit immediately the bond so taken to the 
court having jurisdiction of the offense. 

* a * * 
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Art. 238. Prisoner discharged if not timely demanded.—If the proper officer 
of the county where the offense is alleged to have been committed does not de- 
mand the prisoner and take charge of him within thirty days from the day he is 
committed, such prisoner shall be discharged from custody. 


UTAH 


UTAH CODE ANNOTATED 


§ 77-13-15. Duty of private persons arresting—A private person who ar- 
rests another for the commission of a public offense must, without unnecessary 
delay, take the person arrested before a magistrate or deliver him to a peace 
officer. 

+ * zs e as + a 


§ 77-13-17. Duty of arresting officers without warrant—Delivery of pris- 
oner—Complaint—Duty of magistrate—When an arrest is made without a war- 
rant by a peace officer or private person, the person arrested must, without 
unnecessary delay, be taken to the nearest or most accessible magistrate in 
the county in which the arrest is made, and a complaint, stating the charge 
against the person must be made before such magistrate. A conductor or other 
person who makes an arrest as provided in section 77-13-—5 shall, without un- 
necessary delay, take the person so arrested before any accessible magistrate or 
deliver him to a peace officer; and a complaint stating the charge against the 
person must be made. The magistrate before whom such charge is made, if the 
offense is triable by him, shall have full jurisdiction over the offense and the de- 
fendant to try and determine such offense. If he has not jurisdiction to try 
the defendant for the offense charged, he must proceed as provided in chapter 
15 of this title. 

+ eS & Eg * * ~ 


§ 77-13-23. Procedure after arrest.—If an arrest is made in this state by 
an officer of another state in accordance with the provisions of section 77-13-22 
he shall without unnecessary delay take the person arrested before a magistrate 
of the county in which the arrest was made, who shall conduct a hearing for 
the purpose of determining the lawfulness of the arrest. If the magistrate de- 
termines that the arrest was lawful he shall commit the person arrested to 
await for a reasonable time the issuance of an extradition warrant by the gov- 
ernor of this state. If the magistrate determines that the arrest was unlawful 
he shall discharge the person arrested. 


VERMONT 


VERMONT STATUTES 


§ 2376. Officers as informing officers, when.—When a sheriff, deputy sheriff 
or constable, or a police officer of a city or incorporated village, arrests a per- 
son for a misdemeanor without warrant, he shall take such person forthwith 
before a court having jurisdiction of the offense. Such officers shall be com- 
plaining officers for the purpose of making presentment against persons so ar- 
rested by them, by complaint in writing, under their oath of office and official 
signature, to the court before which such person is brought. 

* ” x a * * * 

2563. Arrest; officer; private citizen—The arrest of a person may be 
lawfully made by an officer or a private citizen without a warrant upon reason- 
able information that the accused stands charged in the courts of another state 
with a crime punishable by death or imprisonment for a term exceeding one 
year. When so arrested, the accused shall be taken before a superior judge, 
assistant judge of the county court, or judge of a municipal court as soon as 
may be and complaint shall be made against him under oath setting forth the 
ground for the arrest as in the preceding section; and thereafter his answer 
shall be heard as if he had been arrested on a warrant. 


* * * * * = * 


§ 2599. Hearing, commitment, discharge.—If an arrest is made in this state 
by an officer of another state in accordance with the provisions of section 2598, 
he shall without unnecessary delay take the person arrested before a superior 
judge, assistant judge of the county court, or a judge of a municipal court of 
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the county in which the arrest was made, who shall conduct a hearing for the 
purpose of determining the lawfulness of the arrest. If such judge determines 
that the arrest was lawful, he shall commit the person arrested to await for a 
reasonable time the issuance of an extradition warrant by the governor of this 
state or admit such person to bail pending the issuance of such warrant. If 
such judge determines that the arrest was unlawful, he shall discharge the 
person arrested. 
VIRGINIA 


CODE OF VIRGINIA 


§ 19-52. Arrest without a warrant—The arrest of a person may be lawfully 
made also by any peace officer or private person without a warrant upon reason- 
able information that the accused stands charged in the courts of a state with 
a crime punishable by death or imprisonment for a term exceeding one year. 
But when so arrested the accused shall be taken before a judge, trial justice, 
justice of the peace or other officer authorized to issue criminal warrants in 
this State with all practicable speed and complaint made against him under oath 
setting forth the ground for the arrest as in the preceding section; and there- 
after his answer shall be heard as if he had been arrested on a warrant. 

§ 19-55. Discharge, recommitment, or renewal of bail.—If the accused is not 
arrested under warrant of the Governor by the expiration of the time specified 
in the warrant or bond, any judge or trial justice in this State may discharge him 
or may recommit him for a further period not to exceed sixty days, or such 
judge or trial justice may again take bail for his appearance and surrender, as 
provided in the preceding section, but within a period not to exceed sixty days 
after the date of such new bond. 

§ 19-76. Arrest by officers of other states or the United States —Any member 
of a duly organized state, county or municipal peace unit of another state of 
the United States who enters this State in close pursuit, and continues within 
this State in such close pursuit, of a person in order to arrest him on the ground 
that he has committed a felony in such other state shall have the same authority 
to arrest and hold in custody such person as members of a duly organized 
state, county or municipal peace unit of this State have to arrest and hold in 
custody a person on the ground that he has committed a felony in this State, 
if the state from which such person has fled extends similar privileges to any 
member of a duly organized state, county or municipal peace unit of this 
Commonwealth. 

If an arrest is made in this State by an officer of another state in accordance 
with the provisions of the first paragraph of this section, he shall without un- 
necessary delay take the person arrested before a trial justice of the county 
or city or the judge of the circuit court of the county or of the corporation or 
hustings court of the city, in which the arrest was made, who shall conduct a 
hearing for the purpose of determining the lawfulness of the arrest. If the 
trial justice or judge determines that the arrest was lawful he shall commit the 
person arrested to await for a reasonable time the issuance of an extradition 
warrant by the Governor. If the trial justice or judge determines that the 
arrest was unlawful he shall dicharge the person arrested. 

The first paragraph of this section shall not be construed so as to make un- 
lawful any arrest in this State which would otherwise be lawful. 

For the purpose of this section the word “State” shall include the District of 
Columbia. 

§ 19-77. Duty of arresting officer; bail—An officer arresting a person under 
a warrant for an offense shall bring such person before and return such warrant 
to a trial justice or justice of the peace of the county or corporation in which 
the warrant is issued, unless such person be let to bail as hereinafter mentioned, 
or it be otherwise provided. 

WASHINGTON 


REVISED CODE OF WASHINGTON 


§ 10.04.020. Arrest—Offense committed in view of justice —If an offense is 
committed in view of a justice, he may by verbal direction to any constable, or if 
no constable is present, to any citizen, cause the constable or citizen to arrest 
the offender; and keep him in custody for the space of one hour, unless the 
offender is sooner taken from such custody by virtue of a warrant issued on 
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complaint on oath; a person so arrested shall not be confied in jail nor put 
upon any trial until arrested by virtue of a warrant. 


* * * * * % * 


§ 10.16.020. Arrest of defendant—Summoning wiitnesses—If it appears that 
any offense has been committed of which the superior court has exclusive juris- 
diction, the magistrate shall issue a warrant reciting the substance of the 
accusation, and requiring the officer to whom it is directed, forthwith to take 
the person accused and bring him before the person issuing the warrant, or if 
he is absent or unable to attend thereto, before some other magistrate of the 
county, to be dealt with according to law. 

The same warrant may require the officer to Summon the witnesses therein 
named, to appear and give evidence on the examination. 

§ 10.88.0800. Fresh pursuit—Preliminary examination by magistrate—If an 
arrest is made in this state by an officer of another state under the authority 
of this chapter, he shall, without unnecessary delay, take the person arrested 
before a magistrate of the county in which the arrest was made. The magis- 
trate shall conduct a hearing for the purpose of determining the lawfulness of 
the arrest. 

If the magistrate determines that the arrest was lawful, he shall commit 
the person arrested to await for a reasonable time the issuance of an extradition 
warrant by the governor of this state. If the magistrate determines that the 
arrest was unlawful, he shall discharge the person arrested. 


WEST VIRGINIA 


WEST VIRGINIA CODE 


§ 6150. Delivery of prisoner and return of warrant.—An officer arresting a 
person under a warrant for an offense shall bring such person before, and 
return such warrant to, a justice of the county in which the warrant issued, 
unless such person be let to bail as provided in section 6 (sec. 6152) of this 
article, or it be otherwise provided. 


* * * * x * * 


§ 6291 (2). Procedure upon arrest.—If an arrest is made in this State by an 
officer of another state in accordance with the provisions of section one (sec. 
6291 (1)) of this article he shall without unnecessary delay take the person 
arrested before a magistrate of the county in which the arrest was made, who 
shall conduct a hearing for the purpose of determining the lawfulness of the 
arrest. If the magistrate determines that the arrest was lawful he shall 
commit the person arrested to await for a reasonable time the issuance of an 
extradition warrant by the governor of this State. If the magistrate determines 
that the arrest was unlawful he shall discharge the person arrested. 


WISCONSIN 


WISCONSIN STATUTES 


§ 354.034. Bail upon arrest—(1) Bail in another county: (a) If the crime 
charged is not punishable by imprisonment in the state prison and the arrest 
is made in a county other than the county from which the warrant issued and 
the defendant requests to be brought before a magistrate of the county in which 
arrested, for the purpose of giving bail, the officer having him in custody shall 
take him before such a magistrate for that purpose and the magistrate may 
admit him to bail on his bond with sureties, to appear before the magistrate 
named in the warrant at a time and place stated in the bond. 

(b) If the defendant is bailed, the magistrate shall certify the facts upon 
the warrant; and the warrant and bail bond shall be forthwith delivered by the 
officer to the magistrate before whom the defendant is bound to appear. 

(2) Bail by officer: (a) The person issuing the warrant may fix the amount 
of the bail and indorse it on the warrant. If the defendant offers to give bail, 
the arresting officer may take his bond, with sufficient sureties, for his appear- 
ance before the magistrate at a time and place stated in the bond. In lieu of 
sureties, the defendant may deposit with the officer the amount of the bail 
required. 
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(b) If the defendant is so admitted to bail, the officer shall certify the facts upon 
the warrant and shall forthwith deliver the warrant and the bond and any 
deposit to the magistrate named in the warrant. 

(3) Proceeding if bail not given: If the prisoner is not bailed, the officer shall 
take him before the magistrate named in the warrant or, in his absence, another 
magistrate of the county in which the warrant was issued. 

a * * ca + * > 


§ 354.04. Prisoner taken before magistrate——Except as provided otherwise in 
section 354.034, every person arrested upon a warrant shall be taken before the 
magistrate before whom it is returnable or if he is unable to attend before another 
magistrate of the same county. In cases not triable before the magistrate, the 
defendant shall not be required to plead. 











WYOMING 









WYOMING COMPILED STATUTES 





§ 10-302. Citizens may make arrest——Any person not an officer, may, 
without warrant, arrest any person if a petit larceny or felony has been com- 
mitted, and there is reasonable ground to believe the person arrested guilty of 
such offense, and may detain him until a legal warrant can be obtained. 

= * at - * * * 


§ 10-307. Accused may ‘be arrested in any county.—If any person charged 
as aforesaid with the commission of an offense, shall flee from justice, it shall 
be lawful for the officer in whose hands the warrant for such person has been 
placed, to pursue, and arrest such person in any other county of this state and 
him to convey before the justice issuing the warrant, or any other justice having 
cognizance of the case of the county where such offense was committed. 

+ * * ~ * s 

§ 10-310. Duty of arresting officer to deliver person to justic—Whenever any 
person has been arrested under a warrant as provided in chapter 1, title 3, 
division 5, of the Revised Statutes of Wyoming, of 1899, it shall be the duty of 
the official making such arrest to take the person so arrested before the proper 
justice and the warrant by virtue of which the arrest was made, with the 
proper return endorsed thereon and signed by the officer, shall be delivered to 
said justice. 
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THE LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D. C., February 14, 1958. 

To: Hon. Thomas C. Hennings, Jr. (Attention: Mr. Charles H. Slayman, Jr.). 

From: American Law Division. 

Subject : Bibliography for use in connection with the Mallory case. 

Reference is made to your letter of February 6, 1958 requesting a bibliography 
- various subjects involved in the Mallory case dispute. The bibliography 
ollows: 











Part I. THe LAw or ArRrREsts, 1940 THrRouGH 1958 






AUGUST 1940 TO JULY 1943 








Arrest Act. Journal of Criminal Law and Criminology. Volume 32, pages 207- 
209. July—August 1941. 

Arrest on Suspicion. Law Times. Volume 190, pages 176-178. October 5, 1940. 

Arrest without a warrant in West Virginia. West Virginia Law Quarterly. 
Volume 48, pages 207-225. April-June 1942. 

Arrest without warrant of person found committing offence, instant and itinerant 
pursuit. Canadian Bar Review. Volume 19, pages 544-6. September 1941. 

Same. Irish Law Times. Volume 76, pages 27-28. January 24, 1942. 

Arrests without warrant. Law Journal. Volume 91, pages 292-293. August 2, 
1941. 

Arrests without warrant, interpretation of statutes. Canadian Bar Review. 

Volume 19, pages 693-694. November 1941. 
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Degree of reasonableness required in arrest without a warrant. Journal of 
Criminal Law and Criminology. Volume 31, pages 465-467. November-De- 
cember 1940. 

Illegality of arrest; a defense to assault and battery. Oregon Law Review. 
Volume 19, pages 374-875. June 1940. 

Investigating the law of arrest. Journal of Criminal Law and Criminology. 
Volume 31, pages 111-121. May-June 1940. 

Judiciary—Summary procedure. Judicial Review. Volume 43, pages 268-269. 
September 1941. 

Law of arrest in Maryland. Maryland Law Review. Volume 5, pages 125-171. 
February 1941. 

Legislative immunity, arrest under Motor Vehicle Code, limits of the legislative 
immunity. University of Pittsburgh Law Review. Volume 7, pages 150-156. 
January 1941. 

Malicious prosecution—Arrest without warrant. Socttish Law Review. Volume 
56, pages 233-235. October 1940. 

Modern trends in the American law of arrest. Canadian Bar Review. Volume 
21, pages 191-214. March 1943. 

Police power with reference to taking sponges, arrest without a warrant for 
misdemeanor, use of force in resisting unlawful arrest. Florida Law Journal. 
Volume 16, pages 127-128. April 1942. 

Right of an officer to arrest without a warrant. Journal of Criminal Law and 
Criminology. Volume 32, pages 439-443. November-December 1941. 

Statutory powers of arrest. Law Times. Volume 192, pages 237-239. November 
15, 1941. 

Statutory rights of arrest. Solicitors’ Journal and Weekly Reporter. Volume 
85, page 401. October 11, 1941. 

The Uniform Arrest Act. Virginia Law Review. Volume 28, pages 315-347. 
January 1942. 

AUGUST 1943 TO JULY 1946 


Arrest without a warrant by a peace officer in New York. New York University 
Law Quarterly Review. Volume 21, pages 61-92. January 1946. 

Arrest without warrant. Law Times. Volume 197, page 71. February 26, 1944. 

—— Same. The Solicitor. Volume11, page 35. March 1944. 

Criminal procedure—Effect of defective warrant on a homicide committed in 
the course of its execution. Kentucky Law Journal. Volume 34, pages 73-77. 
November 1945. 

Issuance of warrants of arrest under criminal informations. Federal Bar Jour- 
nal. Volume 6, pages 291-304. April 1945. 

Official homicide. Law Guild Review. Volume 6, pages 400-405. January- 
February 1946. 

Powers of arrest; an American view. Justice of the Peace. Volume 107, pages 
447-448. September 18, 1943. 

Right to arrest without a warrant. Law Journal. Volume 96, pages 40-41. 
January 25, 1946. 

—_- Same. New Zealand Law Journal. Volume 22, page 81. April 2, 1946. 

Sheriff's bond, sureties on—Liability. Michigan Law Review. Volume 42, pages 
943-944. April 1944. 

Unintentional homicide in resistance to unlawful arrest. Maryland Law Re- 
view. Volume 8, pages 47-60. December 1943. 





AUGUST 1946 TO JULY 1949 


Amount of force an officer may use to effect the arrest of a misdemeanant. Mis- 
souri Law Review. Volume 14, pages 76-80. January 1949. 

Arrest of officer without a warrant. Tennessee Law Review. Volume 20, pages 
269-271. April 1948. 

Arrest—Search—Seizure. Journal of the Bar Association of Kansas. Volume 
16, pages 388-416. May 1948. 

Arrest without warrant—duty to give true ground of arrest. Canadian Bar 
Review. Volume 25, pages 660-663. June—July 1947. 

Same. Scottish Law Review. Volume 63, pages 205-208. August 1947. 

Authority of highway patrol to stop and search motor vehicles without warrant. 


Journal of Criminal Law and Criminology. Volume 38, pages 239-244. Sep 
tember-October 1947. 
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Civil arrest and execution against the person. Albany Law Review. Volume 
12, pages 17-39. June 1948. 

Constitutional law—search and seizure. North Carolina Law Review. Volume 
26, pages 53-60. December 1947. 

Criminal law—Right of officer to kill to prevent escape of suspected felon. 
University of Pennsylvania Law Review. Volume 9, pages 327-330. April 
1946. 

Criminal law—Unlawful arrest—Right to resist. Tulane Law Review. Volume 
23, pages 277-9. December 1948. 

False imprisonment—Arrest by police—Failure to inform person arrested of 
charge. Australian Law Journal. Volume 21, page 150. August 1947. 

Same. Justice of the Peace. Volume III, pages 310-311. June 7, 1947. 

Same. Law Journal, Volume 97, pages 369-370. July 18, 1947. 

Federal law of search and seizure as an incident to lawful arrest in the light of 
the case of Harris v. United States. Vanderbilt Law Review. Volume 1, 
pages 60-67, December 1947. 

Illegal arrest as sufficient provocation to mitigate a homicide. Kentucky Law 
Journal. Volume 37, pages 316-321. March 1949. 

The law of arrest. Texas Law Review. Volume 24, pages 279-306. April 1946. 

The McNabb rule transformed. Columbia Law Review. Volume 47, pages 1214— 
1220. November 1947. 

Officer’s liability in the field of arrest in Kansas. Journal of the Bar Associa- 
tion of Kansas. Volume 15, pages 307-310. February 1947. 

On defendant’s motion to vacate order of civil arrest plaintiff has burden of 
proof. Harvard Law Review. Volume 62, pages 689-691. February 1949. 

Right to kill in resisting an illegal arrest. South Carolina Law Quarterly. Vol- 
ume 1, pages 298-301. March 1949. 

Search and seizure as incident to arrest. Marquette Law Review. Volume 31, 

pages 142-151. September 1947. 





































AUGUST 1949 TO JULY 1952 





Admissibility of statements made during unlawful detention between arres{ and 
arraignment in New York. Intramural Law Review of New York University. 
Volume 5, pages 15-25. November 1949. 

All eats are grey. Justice of the Peace. Volume 114, pages 660-662. November 
18, 1950. 

Arrest and imprisonment in civil actions in New York. New York University 
Law Review. Volume 26, pages 172-182. January 1951. 

Arrests without a warrant in Montana. Montana Law Review. Volume 11, 
pages 1-20. Spring 1950. 

Association with suspected criminals considered sufficiently indicative of guilt 
for an arrest without warrant. Virginia Law Review. Volume 37, pages 
611-612. May 1951. 

Authority of city police to arrest outside corporate limits. Texas Law Review. 
Volume 28, pages 862-863. June 1950. 

Federal Bureau of Investigation agents’ arresting powers are expanded by 
Federal statute rather than curtailed. Georgetown Law Journal. Volume 
40, pages 140-148. November 1951. University of Kansas City Law Review. 
Volume 19, pages 212-215. April—June 1951. 

Incidents of private person’s duty to assist police in arrest. Intramural Law 
Review of New York University. Volume 7, pages 175-184. March 1952. 

Killing suspected felon fleeing to escape arrest. Kentucky Law Journal. Volume 
38, pages 609-617. May 1950. 

Contra note. Kentucky Law Journal. Volume 38, pages 618-624. May 























1950. 
Law of arrest. Baylor Law Review. Volume 1, pages 397-409. Spring 1949. 
Proposals for modernizing law of arrest. California Law Review. Volume 39, 

pages 96-119. March 1951. 

Tennessee law of arrest. Vanderbilt Law Review. Volume 2, pages 509-658. 
June 1949. 

Torts—Effect of a plea of guilty or a conviction on a subsequent action for 
false arrest and imprisonment. Notre Dame Lawyer. Volume 27, pages 
252-257. Winter 1952. 

Torts—Liability of individual for arrest made by police. Missouri Law Review- 

Volume 14, pages 217-219. April 1949 
















a. — 


CONFESSIONS AND POLICE DETENTION 751 


Unprivileged arrest as basis for false imprisonment action. Arkansas Law Re- 
view. Volume 3, pages 484-487. Fall 1949. 


AUGUST 1952 TO JULY 1955 


Arrest for breach of the peace. Criminal Law Review. Volume 1954, pages 
578-592. August 1954. 

Arrest for felony at common law. Criminal Law Review. Volume 1954, pages 
408-422. June 1954. 

Arrest without a warrant. Kentucky Law Journal. Volume 41, pages 455-460. 
May 1958. 

Arrest without warrant. Justice of the Peace. Volume 116, pages 354-355. 
June 7, 1952. 

Arrest without warrant in misdemeanor cases. North Carolina Law Review. 
Volume 33, pages 17-25. December 1954. 

Criminal law—Arrest—Right of an officer to arrest for a misdemeanor without 
a warrant upon “probable cause.” Intramural Law Review of the University 
of California at Los Angeles. Volume 1952, pages 45-48. June 1952. South- 
ern California Law Review. Volume 25, pages 449-452. July 1952. 

Criminal law—Arrest without a warrant. Oklahoma Law Review. Volume 7, 
pages 211-218. May 1954. 

Criminal procedure—Protection accorded the officer who arrests under a de- 
fective warrant. Kentucky Law Journal. Volume 42, pages 120-125. No- 
vember 1953. 

Employer’s right of search and arrest. Industrial Law Review Quarterly. 
Volume 7, pages 196-202. January 19538. 

En torno a las 6rdenes de arresto baja la nueva constitutién de Puerto Rico. 
Revista Juridica de la Univ. de Puerto Rico. Volume 24, pages 45-53. Sep- 
tember—October 1954. 

Execution of means inquiry warrants. Justice of the Peace. Volume 118, 
pages 164-165. March 13, 1954. 

Magistrates’ Courts Act, 1952; section 97—Warrants. Justice of the Peace. 
Volume 118, pages 179-180. March 20, 1954. 

Modern law of arrest. Minnesota Law Review. Volume 39, pages 473-477. 
April 1955. 

Philadelphia police practice and the law of arrest. University of Pennsylvania 
Law Review. Volume 100, 1182-1215. June 1952. 

Power of peace officers to arrest without warrant in Wyoming. Wyoming Law 
Journal. Volume 7, pages 100-104. Winter 1953. 

Problems of arrest without warrant in Nebraska. Nebraska Law Review. 
Volume 33, pages 451-455. March 1954. 

Requisites of a valid arrest. Criminal Law Review. Volume 1954, pages 6-20. 
January 1954. 

Shoplifting and the law of arrest—The merchant’s dilemma. Yale Law Jour- 
nal. Volume 62, pages 788-805. April 1953. 

Some trends in the law of arrest. Minnesota Law Review. Volume 39, pages 
479-492. April 1955. 

Tort remedies for police violations of individual rights. Minnesota Law Re- 
view. Volume 39, pages 493-516. April 1955. 

Use of force in effecting or restricting arrest. Nebraska Law Review. Vol- 
ume 33, pages 408-426. March 1954. 


AUGUST 1955 TO JULY 1956 


Arrest without warrant: extent and social implications. Journal of Criminal 
Law. Criminology and Police Science. Volume 46, page 187. July-August 
1955. 

Cahan case: the exclusionary rule, and the law of search, seizure, and arrest in 
California. UCLA Law Review. Volume 3, page 55. December 1955. 

Civil liability of citizen assisting in false arrest. Drake Law Review. Volume 5, 
page 45. December 1955. 

Criminal law—Arrest—Probable cause for arrest without a warrant. Kentucky 
Law Journal. Volume 44, page 237. Winter 1956. 

Criminal law—Arrest without a warrant. Tennessee Law Review. Volume 
24, page 258. February 1956. 

Criminal law: foree that may be used to resist an illegal arrest. Oklahoma Law 
Review. Volume 9, page 60. February 1956. 
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Resisting arrest under a defective warrant. Kentucky Law Journal. 
44, page 97. Fall 1955. 


cca the fugitive. South African Law Journal. Volume 73, page 132. 
956. 


Volume 


May 
AUGUST 1956 TO JULY 1957 


Civil rights after arrest. Oklahoma Bar Association Journal. 
1217. June 30, 1956. 

Criminal law—Arrest without warrant for misdemeanor. 
Review. Volume 35, page 290. February 1957. 

Criminal law: citizen’s arrest in assistance of peace officers: defenses to action 
for unlawful arrest and imprisonment. California Law Review. Volume 44 
page 595. July 1956. 

Criminal law: nature of traffic infraction in New York. Cornell Law Quartely. 
Volume 42, page 262. Winter 1957. 

False arrest—Traffic infraction—Failure to state cause of arrest. 
Review. Volume 21, page 105. January 1957. 

New York traffic infractions treated as misdemeanors for arrest purposes. 
Columbia Law Review. Volume 57, page 441. March 1957. 

Traffic infraction—Failure to state cause of arrest. Fordham Law Review. 
Volume 25, page 735. Winter 1956-57. 


Volume 27, page 


North Carolina Law 


Albany Law 


JULY 1957 TO JANUARY 1958 


Hearsay evidence as a basis for prosecution, arrest and search. 
Journal. Volume 82, page 332. Spring 1957. 

Restrictions in the law of arrest. Northwestern University Law 
Volume 52, page 2. March-April 1957. 

Résumé of Michigan law on arrests and detention. Detroit Law. Volume 25, 
page 121. October 1957. 

Safeguards in the law of arrest. Northwestern University Law Review. 
52, page 16. March-April 1957. 


Indiana Law 


Review. 


Volume 


Part II. CONFESSIONS, ILLEGAL DETENTION, AND RULE 5—A OF THE FEDERAL RULES 
OF CRIMINAL PROCEDURE 


AUGUST 1940 TO JULY 1943 


Burden of determining admissibility of confessions. Journal of Criminal Law 
and Criminology. Volume 31, pages 598-600. January-February 1941. 

Circumventing the Fourth Amendment. Southern California Law Review. Vol- 
ume 14, pages 359-372. June 1941. 

Competency of confession—jury’s power to consider. University of Newark Law 
Review. Volume 7, pages 171-180. June 1942. 

Confession must be corroborated. Georgetown Law Journal. Volume 29, pages 
247-248. November 1940. 

Confession, time for objection to admissibility, cross-examination of accused on 
trial of issue, cross-examination of accused on confession. Canadian Bar 
Review. Volume 20, pages 264-267. March 1942. 

Same. Modern Law Review. Volume 5, pages 236-238. July 1942. 

Confessions, admissions befo.e committing magistrate held to corroborate extra- 
judicial confession. Harvard Law Review. Volume 54, pages 335-336. 
ber 1940. 

Confessions of guilt, necessity of additional evidence. Law Journal of the Stu- 
dent Bar Association of Ohio State University. Volume 7, pages 440-441. 
June 1941. 

Constitutional law—Use of an involuntary confession as a denial of due process. 
Illinois Bar Journal. Volume 31, poges 330-331. April 1943. 

Constitutional protection of innocence. Journal of the American Judicature 
Society. Volume 26, pages 27-30. June 1942. 

Corpus delicti—Admission of confession in evidence. Temple University Law 
Quarterly. Volume 17, pages 189-190. February 1943. 

Corroboration of a confession. Journal of Criminal Law and Criminology. 
Volume 31, pages 457-461. November-December 1940. 

Same. Washington Law Review. Volume 16, pages 50-51. January 
1941. 


Decem- 
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Criminal interrogation with the lie detector ; 8 years’ experience by the Michigan 
oe Police. Rocky Mountain Law Review. Volume 15, pages 162-172. June 
1943. 

Criminal investigations. Journal of Criminal Law and Criminology. Volume 
33, pages 84-94. May-June 1942. 

Deception test criteria; how one can determine truth and falsehood from poly- 
graphic records. Journal of Criminal Law and Criminology. Volume 33, pages 
338-358. November—December 1942. 

Due process, use of involuntary confessions in criminal cases. Michigan Law 
Review. Volume 39, pages 274-283. December 1940. 

Elimination of the third degree. New Jersey Law Journal. Volume 65, pages 
169-173. April 9, 1942. 

Evidence, confession, business books and documents produced in consequence of 
promise, inducement or threat held to be inadmissible. Cambridge Law 
Journal. Volume 8, pages 97-98. 1942. 

Evidence—Confessions, Temple University Law Quarterly. Volume 16, pages 
440-442. July 1942. 

Extrajudicial confessions. Columbia Law Review. Volume 42, pages 1361- 
1364. November 1942. 

From suspicion to accusation. New Federal criminal rules. Yale Law Journal. 
Volume 51, pages 748-762. March 1942. 

How can the third degree be eliminated? Bill of Rights Committee of the Ameri- 
can Bar Association. Volume 1, pages 24-33. Summer 1940. 

Necessity of a precautionary warning by police officer to validate a confession. 
Journal of Criminal Law and Criminology. Volume 31, pages 77-80. May- 
June 1941, 

Presumption of innocence in criminal cases. Washington and Lee Law Review. 
Volume 3, pages 82-93. Fall 1941. 

Privilege against self-incrimination. New York Law Review. Volume 74, pages 
453-464. August 1940. 

Privilege against self-incrimination, refusal of accused to answer questions after 
arrest. Washington University Law Quarterly. Volume 27, pages 132-135. 
December 1941. 

Privilege of the accused against self-incrimination. Journal of the Bar Associa- 
tion of Kansas. Volume 9, pages 175-177. November 1940. 

Scientific evidence in rape case. Journal of Criminal Law and Criminology. 
Volume 31, pages 232-235. July-August 1940. 

Silence by one in custody in the face of accusation. Journal of Criminal Law 
and Criminology. Volume 31, pages 461-463. November—December 1940. 

Same. Marquette Law Review. Volume 25, pages 218-220. June 1941. 

Voluntary confessions of defendants while in illegal custody held inadmissible. 

Harvard Law Review. Volume 56, pages 1008-1010. May 1943. 


AUGUST 1943 TO JULY 1946 


Illegal detention and the admissibility of confessions. Yale Law Journal. Vol- 
ume 53, pages 758-772. September 1944. 

Aduiissibility of confessions as evidence in Indiana. Notre Dame Lawyer. Vol- 
ume 21, pages 18-21. September 1945. 

Admissibility of illegally obtained confessions in Federal courts—The McNabb 
doctrine. Wisconsin Law Review. Volume 1945, pages 105-111. January 
1945. 

Adnissibility of statements obtained from person held in custody but not thereto- 
fore taken before a committing officer. Michigan Law Review. Volume 42, 
page 717. February 1944. 

Confession—Illegal custody—Protracted questioning. Connecticut Bar Journal. 
Volume 18, pages 89-96. July 1944. 

Confession—Whether voluntary. Australian Law Journal. Volume 18, page 
175. October 1944. 

Confessions. North Carolina Law Review. Volume 23, pages 364-375. June 
1945. 

Confessions—Admissibility in the Federal courts of confessions obtained prior 
to a preliminary hearing. Texas Law Review. Volume 22, pages 473-481. 
June 1944. 

Confessions—Admission of confession obtained after 36 hours of continuous 
questioning by State officers held deprivation of due process. Harvard Law 
Review. Volume 57, pages 919-921. July 1944. 
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Same. Marquette Law Review. Volume 28, pages 125-127. Summer 
1944. 
Same. Minnesota Law Review. Volume 28, pages 487-488. June 1944. 

Confessions—Extrajudicial—Admissibility of extrajudicial confessions affected 
by illegal delay in arraignment. Minnesota Law Review. Volume 28, pages 
73-76. December 1943. 

Same. Tennessee Law Review. Volume 18, pages 212-214. February 

1944. 

Confessions made while in police custody-—Limitation on rule of McNabb case. 
Southern California Law Review. Volume 18, pages 63-67. September 1944. 

Constitutional law—Due process—Admissibility of confessions. George Wash- 
ington Law Review. Volume 13, pages 109-111. December 1944. 

Constitutional law—Evidence—Due process—Involuntary confessions. 
Law Review. Volume 45, page 660. July 1945. 

— — Same. Fordham Law Review. Volume 14, pages 234-239. November 
1945. 

——— Same. Michigan Law Review. Volume 44, pages 168-169. August 1945. 

Constitutional law—Fair trial—Coerced confessions. Iowa Law Review. Vol- 
ume 30, pages 102-107. November 1944. 

Hobbs bill (H. R. 3690)—Admissibility of illegally obtained confessions. 
Guild Review. Volume 3, pages 48-51. November—December 1943. 
Illegal detention and the admissibility of confessions. Yale 

Volume 53, pages 758-772. September 1944. 
Inadmissibility of confessions. New York University Law Quarterly Review. 
Volume 20, pages 236-239. November 1944. 
The McNabb case. Connecticut Bar Journal. Volume 18, pages 166-175. 
October 1944. 
—Same. A postscript. Connecticut Bar Journal. Volume 18, pages 219- 
220. December 1944. 
McNabb v. U. 8S.—The Federal rule of admissibility of confessions. 
Law Review. Volume 27, pages 212-215. June 1943. 
Same. Chicago-Kent Law Review. Volume 21, pages 340-345. 
ber 1943. 
Same. Illinois Bar Journal. Volume 32, pages 350-351. May 1944. 
Police regulation by rules of evidence. Michigan Law Review. Volume 42, 
pages 679-693. February 1944. 
Police regulation by rules of evidence—Results of the McNabb case. 
Law Review. Volume 42, pages 909-915. April 1944. 
Supreme Court interpretation of admissibility of criminal confessions. 
Law Review. Volume 40, pages 273-278. November—December 1945. 
The United States Supreme Court interpretation of admissibility of criminal con- 
fessions. Journal of Criminal Law and Criminology. 
226. September-—October 1945. 
Written confessions—Pretrial inspection by counsel for accused. 
Review. Volume 20, pages 133-135. October 1945. 


Columbia 


Law 


Law Journal. 


Marquette 


Septem- 


Michigan 


Illinois 


Volume 36, pages 222- 


Tulane Law 


AUGUST 1946 TO JULY 1949 


Preliminary examination before magistrates—Bailing of accused. 
Peace. Volume 111, pages 399-400. July 19, 1947. 

Preliminary investigations. Solicitors’ Journal. Volume 91, 
July 21, 1947. 

Accuseds’ statements to police. Their admissibility. New Zealand 
Journal. Volume 22, pages 148-149. June 18, 1946. 

Admissibility of confession as affected by inadmissibility of a prior confession. 
Iowa Law Review. Volume 33, pages 136-139. November 1947. 

Admissibility of confessions. Detroit Law Review. Volume 9, pages 43-57, 
87-102. March-June 1948. 

Admissibility of confessions in criminal cases. Canadian Bar Review. 
25, pages 823-853. October 1947. 

Admissibility of confessions in the Federal courts and the Hobbs bill. 
of Criminal Law and Criminology. Volume 38, pages 136-138. 
1947. 

Admissibility of confessions made during detention. Dickinson Law Review. 
Volume 53, pages 206-209. March 1949. 


- Same. Miami Law Quarterly. Volume 3, pages 307-309. February 
1949. 


Justice of the 
pages 332-333 


Law 


Volume 


Journal 
July-August 





me 


nal 
rust 


lew. 


1ary 


CONFESSIONS AND POLICE DETENTION 755 





Admissibility of confessions obtained before arraignment—Federal rule. Rocky 
Mountain Law Review. Volume 21, pages 98-105. December 1948. 

Admissibility of confessions—Recent Federal court decisions. Journal of Crimi- 
nal Law and Criminology. Volume 38, pages 627-629. March-April 1948. 

Admissibility of voluntary confession made while under unlawful detention. 
Temple Law Quarterly. Volume 22, pages 341-342. January 1949. 

——— Same. Harvard Law Review. Volume 62, pages 696-698. February 
1949, 

Admission of confession. Vanderbilt Law Review. Volume 1, pages 455-457. 
April 1948. 

Coerced confessions and the due-process clause. Brooklyn Law Review. Vol- 
ume 15, pages 51-71. December 1948. 

Colorado extrajudicial criminal confessions. Rocky Mountain Law Review. 
Volume 21, pages 218-226. February 1949. 

Conditions requises pour l’obtention d’une confession valide. Revue du Barreau 
de la Province de Quebec. Volume 6, pages 229-236. May 1946. 

Confession dilemma in the United States Supreme Court. Illinois Law Review. 
Volume 48, pages 442-463. September—October 1948, 

Confession of adultery and murder. Law Quarterly Review. Volume 63, pages 
4-5. January 1947. 

Confession of defendant while in illegal custody held admissible, if confession 
is voluntary. Georgetown Law Journal. Volume 36, pages 463-466. March 
1948. 

Confessions—Admissibility when obtained by trickery. Bar Briefs. Volume 
24, pages 114-115. April 1948. 

Confessions and admissions. Washington Law Review. Volume 23, pages 77— 
78. February 1948. 

Confessions—Coerced confession may be suppressed before indictment. Uni- 
versity of Chicago Law Review. Volume 14, pages 681-685. June 1947. 

Confessions induced by promises and threats. Oregon Law Review. Volume 
26, pages 62-63. December 1946. 

Confessions—Some problems and developments in the admissibility of con- 
fessions. Texas Law Review. Volume 24, pages 239-278. April 1946. 

Confessions—Some thoughts on. Law Times. Volume 203, pages 279-280. 
May 24, 1947. 

Confessions—Truth or due process? Baylor Law Review. Volume 1, pages 
171-178. Fall 1948. 

Constitutional law—Confessions—Federal review of State administration of 
justice. Rutgers University Law Review. Volume 2, pages 270-273. Summer 
1948. 

Constitutional law—Due process—Violation of 14th amendment in admitting 
murder confession obtained by compulsion. Southern California Law Review. 
Volume 22, pages 300-303. April 1949. 

Determining admissibility of confessions by jury—Sufficiency of “formula” in- 
structions. National Bar Journal. Volume 5, pages 78-81. March 1947. 

Due process—Admissibility of confession obtained under duress. Temple Law 
Quarterly. Volume 20, pages 149-152. July 1946. 

Due process and the Bill of Rights—Self-incrimination. Michigan Law Review. 
Volume 46, pages 372-381. January 1948. 

——Same. Vanderbilt Law Review. Volume 1, pages 131-135. December 
1947. 

Evidence in Federal courts—Confessions—Delay in arraignment. Boston Uni- 
versity Law Review. Volume 29, pages 250-253. April 1949. 

——Same. Vanderbilt Law Review. Volume 2, pages 472-475. April 1949. 

Evidence—Sound motion pictures as a confession. Oregon Law Review. 
Volume 28, pages 192-193. February 1949. 

Form of warning to the accused. Canadian Bar Review. Volume 27, pages 
67-75. January 1949. 

Fornication and adultery—Admissibility under statute of extrajudicial con- 
fessions for corroboration. North Carolina Law Review. Volume 27, pages 
365-367. April 1949. 

Hobbs bill, effect of, on self-incrimination and confessions. Cornell Law 
Quarterly. Volume 32, pages 594-600. June 1947. 

Illegal detention—Admissibility of confession. New York University Law 
Quarterly Review. Volume 24, pages 487-439. April 1949. 

——Same. Notre Dame Law. Volume 24, pages 432-433. Spring 1949. 

—— Same. Oregon Law Review. Volume 28, pages 282-285. April 1949. 
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Same. Syracuse Law Review. Volume 1, pages 158-160. Spring 1949. 

Same. University of Pennsylvania Law Review. Volume 97, pages 738- 
740. April 1949. 

Illegal detention alone held insufficient to invalidate a confession. Virginia 
Law Review. Volume 34, pages 839-841. October 1948. 

Insanity and the admissibility of confessions. Canadian Bar Review. Volume 
25, pages 285-287. March 1947. 

Invalidity under due process clause of convictions based on confessions obtained 
by duress. Washington and Lee Law Review. Volume 5, pages 243-249. 
1948. 

Involuntary admissions should not be competent evidence Temple Law Quarterly. 
Volume 19, pages 483-495. April 1946. 

Legal consequences of the third degree. Ohio State Law Journal. Volume 9, 
pages 514-524. Summer 1948. 

The McNabb rule transformed. Columbia Law Review. Volume 47, pages 1214— 
1220. November 1947. 

Preindictment suppression of invalid confessions. Yale Law Journal. Volume 
56, pages 1076-1088. June 1947. 

Probative value of extrajudicial confession—Corpus delicti. Philadelphia Law 
Journal. Volume 22, page 218. August 1947. 

Proper agency for determining the voluntary character of a confession in a 
criminal trial. Washington and Lee Law Review. Volume 5, pages 130-137. 
1948. 

Recent decisions on the admissibility of confessions. Journal of Criminal Law 
and Criminology. Volume 39, pages 202-207. July-August 1948. 

Rejection in toto of testimony of officers who endeavored to extort a confession. 
Virginia Law Review. Volume 33, pages 773-774. November 1947. 

Same. Columbia Law Review. Volume 47, pages 1380-1381. December 








1947. 

Sound recording of confession. Missouri Law Review. Volume 12, pages 353- 
355. June 1947. 

Same. University of Pittsburgh Law Review. Volume 9, pages 28-29. 
October 1947. 

Statements to the police as evidence. Judicial Review. Volume 59, pages 122- 
130. August 1947. 

Suppression prior to indictment of confessions unconstitutionally obtained. 
Journal of Criminal Law and Criminology. Volume 38, pages 509-514. Jan- 
uary—February 1948. 

Validity of confessions obtained while accused is in illegal custody. Intramural 
Law Review of New York University. Volume 3, pages 53-61. October 1947. 





AUGUST 1949 TO JULY 1952 


Preliminary examination and “the third degree.” Baylor Law Review. Volume 
2, pages 131-158. Winter 1950. 

Admissibility of a confession in Mississippi. Mississippi Law Journal. Volume 
21, pages 135-146. December 1949. 

Admissibility of confession made during illegal detention. Southern California 
Law Review. Volume 23, pages 63-71. December 1949. 

Admissibility of confessions. Dicta. Volume 27, pages 1-12. January 1950. 

Admissibility of confessions as affected by illegal delay in taking arrested per- 
sons before committing magistrates. Rutgers Law Review. Volume 4, pages 
669-686. June 1950. 

Admissibility of confessions—Dictum in Gach v. The King. Canadian Bar Re- 
view. Volume 28, pages 84-86. January 1950. 

Admissibility of confessions—Effect of illegal detention—Federal rule. Brook- 
lyn Law Review. Volume 15, pages 295-299. April 1949. Georgetown Law 
Journal. Volume 37, pages 624-627. May 1949. Journal of the Bar Associa- 
tion of Kansas. Volume 17, pages 477-479. May 1949. Michigan Law Review. 
Volume 47, pages 1016-1017. May 1949. North Carolina Law Review. Vol- 
ume 27, pages 552-558. June 1949. Ohio State Law Journal. Volume 10, 
pages 260-262. Spring 1949. Oklahoma Law Review. Volume 2, pages 337- 
351. August 1949. Southwestern Law Journal. Volume 3, pages 452-457. 
Texas Law Review. Volume 28, pages 114-116. November 1949. Tulane 
Law Review. Volume 23, pages 577-580. June 1949. University of Detroit 
Law Journal. Volume 12, pages 173-174. May 1949. Wyoming Law Journal. 
Volume 38, pages 237-240. Summer 1949. 
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Admissibility of confessions obtained by State enforcement officers. Minnesota 
Law Review. Volume 36, pages 274-277. February 1952. 

Admissibility of prearraignment confessions in Federal courts. Southern Cali- 
fornia Law Review. Volume 25, pages 215-218. February 1952. University 
of Pennsylvania Law Review. Volume 100, pages 136-139. October 1951. 

Admissibility of statements made during unlawful detention between arrest and 
arraignment in New York. Intramural Law Review of New York University. 
Volume 5, pages 15-25. November 1949. 

Carnigan case—Study of McNabb rule. Journal of Criminal Law and Crimi- 
nology. Volume 42, pages 351-3855. September-—October 1951. 

Confession—Evidence. Albany Law Review. Volume 13, pages 97-99. June 
1949. 

Confession of coconspirators and defendant’s tacit acquiescence thereto—Illegal- 
ity of confession as affecting its admissibility. Temple Law Quarterly. Vol- 
ume 24, pages 369-871. January 1951. 

Confessions. New Zealand Law Journal. Volume 26, pages 289-292, 305-308, 
321-324. October 24 to November 21, 1950. 

Confessions. Notre Dame Lawyer. Volume 25, pages 164-167. Fall. 1949. 

Confessions: a warning light. New Zealand Law Journal. Volume 28, pages 
12-13. January 22, 1952. 

Confessions and due process. Michigan Law Review. Volume 49, pages 900- 
902. April 1951. 

Confessions—Delay of preliminary hearings. Dickinson Law Review. Volume 
54, pages 223-226. January 1950. 

Confessions in Supreme Court of United States. Marquette Law Review. Vol- 
ume 34, pages 23-28. Summer 1950. 

Confessions in United States Courts. Pennsylvania Bar Association Quarterly. 
Volume 21, pages 272-278. April 1950. 

Confessions obtained prior to commitment—What constitutes unreasonable delay. 
Michigan Law Review. Volume 48, pages 1028-1030. May 1950. 

Confessions—Unreasonable delay in arraignment affecting admissibility of con- 
fession. Mississippi Law Journal. Volume 21, pages 216-218. May 1950. 

Constitutional law—Due process—Confessions—Judge and jury—Determination 
of preliminary fact of voluntariness of confession. Baylor Law Review. Vol- 
ume 3, pages 561-568. Summer 1951. 

Corpus delicti—Extrajudicial confession. University of Pittsburgh Law Review. 
Volume 11, pages 501-504. Spring 1950. 

Effect of delay between arrest without warrant and preliminary hearing upon 
admissibility of ad interim confessions. University of Florida Law Review. 
Volume 2, pages 330-345. Fall 1949. 

Holding as a material witness in order to secure a confession. Miami Law 
Quarterly. Volume 4, pages 527-529. June 1950. Syracuse Law Review. 
Volume 1, pages 521-524. Spring 1950. 

Illegal delays and confessions in State and Federal courts—a “civilized stand- 
ard.” Catholic University Law Review. Volume 1, pages 1-9. May 1950. 
Inducements vitiating confessions in criminal cases in Missouri. University of 
Kansas City Law Review. Volume 20, pages 66-72. December 1951- 

February 1952. 

Interrogation by the police—Admissibility of statements by accused. Irish Law 
Times. Volume 83, pages 169-170. July 2, 1949. 

Involuntary confessions in capital cases. Albany Law Review. Volume 16, 
pages 62-71. January 1952. 

Legal pitfalls to avoid in criminal interrogations. Journal of Criminal Law 
and Criminology. Volume 40, pages 211-216. July to August 1949. 

Material witnesses and “involuntary” confessions. University of Kansas City 
Law Reveiw. Volume 20, pages 66-72. December—February 1952. 

New Rule of admissibility of confessions into evidence—U pshaw v. United States. 
Utah Law Review. Volume 1, pages 82-89. 1949. 

“Person in authority” as element of coercion rendering confession inadmissible. 
Arkansas Law Review. Volume 5, pages 223-225. Spring 1951. 

Police officer’s conduct indicating it would be better for accused to tell the truth 
makes confession obtained thereby inadmissible. Georgetown Law Journal. 
Volume 38, pages 686-687. May 1950. 
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AUGUST 1952 TO JULY 1955 


Admissibility of confession—Delay in arraignment. Ohio State Law Journal. 
Volume 13, pages 535-538. Autumn 1952. Texas Law Review. Volume 31, 
pages 212-215. December 1952. 

Prisoner’s right to prompt arraignment. New York Law School Student Law 
Review. Volume 1, pages 143-148. Summer 1952. 

Admissibility of coerced confession to determine whether it inspired later state- 
ments—Effect of coerced confession on subsequent confessions—Scope of prom- 
ise of immunity. Brooklyn Law Review. Volume 19, pages 316-319. April 
1953. Columbia Law Review. Volume 52, pages 423-425. March 1952. New 
York University Law Review. Volume 28, pages 755-757. March 1953. 
Notre Dame Lawyer. Volume 38, pages 276-279. Winter 1953. 

Admissibility of confessions made after arrest. Baylor Law Review. Volume 
6, pages 378-385. Spring 1954. 

Admissibility of confessions secured prior to arraignment. Intramural Law Re- 
view of American University. Volume 3, pages 51-63. May 1954. 

Admissibility of evidence obtained by methods that offend a ‘‘sense of justice’— 
Trespass to the person self-incrimination. Canadian Bar Review. Volume 
30, pages 747-753. August-September 1952. 

Confessions—Admissibility under Federal procedure. Intramural Law Review 
of the University of California at Los Angeles. Volume 1952, pages 63-65. 
June 1952. 

Confessions and the need for caution. New Zealand Law Journal. Volume 28, 
pages 189-190, 219-221. July 1, August 5, 1952. 

Confessions in Louisiana law. Louisiana Law Review. Volume 14, pages 642- 
677. April 1954. 

Constitutionality of submitting to jury voluntariness of confessions when there 
is other evidence sufficient to convict. Maryland Law Review. Volume 14, 
pages 181-185. Spring 1954. 

Conviction not warranted where the only corroboration of the confession is 
cause of death. Syracuse Law Review. Volume 3, pages 368-370. Spring 
1952. 

Corpus delicti—Confession problem. Journal of Criminal Law and Criminology. 
Volume 43, pages 214-218. July—August 1952. 

Criminal admissions versus criminal confessions. University of Illinois Law 
Forum. Volume 1954, pages 506-509. Fall 1954. 

Developments in the law of coerced confessions. Rocky Mountain Law Review. 
Volume 26, pages 308-317. April 1954. 

Distinction between “confession” and “admission.” University of Detroit Law 
Journal. Volume 16, pages 98-100. January 1953. 

Evidence—If a confession is found to be coerced, a conviction cannot be based 
on the other evidence in the case, regardless of the sufficiency of such evidence. 
Georgetown Law Journal. Volume 42, pages 311-315. January 1954. 

Extrajudicial confessions—Sufficiency of corroboration. Nebraska Law Re- 
view. Volume 33, pages 495-506. March 1954. 

Fair play for the criminal. Juridical Review. Volume 66, pages 199-230. 
December 1954. 

Federal control over use of coerced confessions in State criminal cases—Some 
unsettled problems. Indiana Law Journal. Volume 29, pages 151-160. 
Winter 1954. 

Fourteenth amendment and the third degree. Stanford Law Review. Volume 
6, pages 411-487. May 1954. 

Impertinent thoughts on the subject of confessions. South African Law Jour- 
nal. Volume 69, pages 426-430. November 1952. 

Involuntary confession—Federal supervision of State criminal procedure. 
Albany Law Review. Volume 18, pages 1-12. January 1954. 

Involuntary confessions—Fourth stage in Colorado. Dicta. Volume 31, pages 
133-142. April 1954. 

Involuntary confessions—The allocation of responsibility between judge and 
jury. A comment on Stein v. People of the State of New York. University 
of Chicago Law Review. Volume 21, pages 317-354. Spring 1954. 

MeNabb rule and the Missouri courts. Washington University Law Quarterly. 
Volume 1954, pages 93-100. February 1954. 

Pretrial confessions—A new rule. Tennessee Law Review. Volume 22, pages 

1011-1024. June 1953. 
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Voluntary confessions—Prior unrelated crimes—Admissibility. University of 
Cincinnati Law Review. Volume 23, pages 106-108. 1954. 

Voluntary false confessions—A neglected area in criminal administration. In- 
diana Law Journal. Volume 28, pages 374-392. Spring 1953. 

Written confessions—Pretrial inspection by counsel for accused. Temple Law 
Quarterly. Volume 27, pages 115-118. Summer 1953. 


AUGUST 1955 TO JULY 1956 


Coerced confessions—Federal review of State court procedure. Duke Bar Jour- 
nal. Volume 5, page 148. 1956. 

Coerced confessions of prisoners of war. George Washington Law Review. 
Volume 24, page 528. April 1956. 

Confessions, habeas corpus and the Stein case. Stanford Law Review. Vol- 
ume 8, page 451. May 1956. 

Confirmation by subsequent facts. Law Quarterly Review. Volume 72, page 
209. April 1956. 

Corroborated coerced confession invalidates conviction. Syracuse Law Review. 
Volume 6, page 371. Spring 1955. 

Criminal law—Confession elicited 1 hour after lawful but violent arrest, held 
involuntary in Federal court. University of Pennsylvania Law Review. Vol- 
ume 104, page 115. October 1955. 

Extrajudicial confessions and admissions as evidence in courts-martial. Fed- 
eral Bar Journal. Volume 15, page 356. October-December 1955. JAG 
Journal. Volume 1955, page 7. Ag. September 13, 1955. 

Psycholinquistics and the confession dilemma. Columbia Law Review. Vol-~ 
ume 56, page 19. January 1956. 

Right to severance of prosecution where a codefendant has submitted a con- 
fession implicating another. New York University Intramural Law Review. 
Volume 11, page 251. May 1956. 

Third degree—Its historical background, the present law and recommenda- 
tions. Kentucky Law Journal. Volume 43, page 392. Spring 1955. 

Right to counsel prior to trial. Kentucky Law Journal. Volume 44, page 103. 
Fall 1955. 


Rights of the accused—Their true basis. Philippine Law Journal. Volume 31, 
page 132. February 1956. 


AUGUST 1956 TO JULY 1957 


Admissibility of involuntary confessions confirmed by subsequent facts. De 
Paul Law Review. Volume 6, page 277. Spring-summer 1957. 

Confessions and improperly obtained evidence. Australian Law Journal. Vol- 
ume 30, page 59. June 1956. 

Constitutional law—Confessions—When due process of law violated by Stattes 
in criminal prosecution. University of Cincinnati Law Review. Volume 26, 
page 306. Spring 1957. 

Constitution law—Due process—Psychological weakness of prisoner considered 
in determining whether his confession was coerced. Mercer Law Review. 
Volume 8, page 367. Spring 1957. 

Constitutional law—Procedure submitting confession to jury with instructions 
to disregard if found coerced violates due process. University of Pennsyl- 
vania Law Review. Volume 104, page 708. March 1956. 

Criminal law—aAbility to resist psychological coercion a factor in determining 
voluntary nature of confession. De Paul Law Review. Volume 6, page 293. 
Spring-summer 1957. 

Criminal law—Under the McNabb rule a confession can be excluded from evi- 
dence because of an illegal detention only if shown to be the product of that 
illegal detention. Georgetown Law Journal. Volume 45, page 504. Spring 
1957. 

Criminal procedure—Pretrial discovery of confession. Temple Law Quarterly. 
Volume 30, page 203. Winter 1957. 

Evidence—admissibility—Confession obtained during illegal detention. UCLA 
Law Review. Volume 4, page 136. December 1956. 

Evidence—Admissibility of confession given shortly after arrest requiring force. 
University of Florida Law Review. Volume 9, page 354. Fall 1956. 
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Evidence—Admissibility of confession obtained prior to arraignment—The Mc- 
University of Illinois Law Forum. Volume 1956, page 505. Fall 


Nabb rule. 
1956. 


Evidence—Admissibility of confessions—Effect of illegal detention. 


ern Law Journal. Volume 11, page 240. Spring 1957. 


Southwest- 


Evidence—Admissibility of oral confessions procured by Federal officers prior 


to arraignment. 


Notre Dame Lawyer. 


Review. Volume 31, page 357. February 1957. 


Evidence—Admission of postconspiracy confession at a joint trial. 


versity Law Review. Volume 37, page 258. 
Evidence—Confession of coconspirator admissible under proper instructions in 
Vanderbilt Law Review. Volume 10, page 859. June 1957. 
Evidence—Confessions during confinement. Oklahoma Law Review. Volume 9, 


joint trial. 


page 419. 


Evidence—Conspiracy—Admissibility of coconspirator’s confession. 
of Cincinnati Law Review. Volume 26, page 334. Spring 1957. 


November 1956. 


Spring 1957. 


Evidence—Corroboration of confession—Corpus delicti. 


Volume 31, page 361. 


February 1957. 


Evidence—Effect of oath on aduissibility of confessions. 
Quarterly. Volume 8, page 466. Summer 1956. 
Evidence—Extrajudicial confession inadmissible without corroborate evidence 


to establis 


h corpus delicti. 


Washington University Law Quarterly. 
1956, page 483. December 1956. 


Volume 32, page 536. May 1957. 


Evidence—Admission and confession—Distinction in jury charge. Tulane Law 


Boston Uni- 


University 


Tulane Law Review. 


South Carolina Law 


Volume 


Evidence—Hearsay—Cuodefendant’s confession in a joint trial for conspiracy. 


Villanova Law Review. 


Volume 2, page 18. November 1956. 


Evidence—Postconspiracy confession—Efficacy of limiting instructions in joint 


trial. 


Law Review. 


Brooklyn Law Review. Volume 23, page 314. 
Implicating confession of coconspirator held admissible in joint trial. 
Volume 56, page 1112. 


November 1956. 


April 1957. 


Columbia 


Interpretation of McNabb rule on exclusion of confessions remains unsettled. 


Columbia Law Review. 
“Involuntary” confessions. 


cember 1956. 


Psychology of confession. 


Science. 


Journal. 


of Military Justice. 


Volume 30, page 221. 


1955-56. 


November 1956. 


JAG Journal. 


Volume 57, page 735. 
Tulane Law Review. 


July-August 1956. 


September 1956. 
Statements and confessions—A problem arising from article 31, Uniform Code 


Idaho State Bar. 


South African Law Journal. 


Volume 30, page 92. 


Constitutional limitations on substantive criminal law. 


Review. 


Criminal cases—Right to counsel. 
ume 31, page 465. 


Review. 


Volume 29, page 275. 


April 1957. 


May 1957. 
Volume 31, page 125. De 


Journal of Criminal Law, Criminology and Police 
Volume 47, page 197. 


Rogers opinion; confusion in the involuntary confession area. Connecticut Bar 


Volume 1957, page 3. January 1957. 
Statements made to the police—Conditions of admissibility. 
umes 21-22, page 15. 
When is a statement not a confession? 
73, page 369. 
Interrogation techniques. 


Irish Jurist. Vol- 


Volume 


1956. 
Rocky Mountain Law 


Journal of the State Bar of California. Vol- 


September-October 1956. 
Duty of prosecutor to insure defendant a fair trial. 
Volume 382, page 607. 


March 1957. 


New York University Law 


Improper and prejudicial conduct of the prosecutor which remained unadmon- 
ished by the presiding justice coupled with an unnecessary delay in arraign- 
ment held to constitute reversible error despite overwhelming proof of guilt. 


New York Law Forum. Volume 3, page102. January 1957. 
Obligation of securing a speedy trial. 


44. Fall 1956. 


Preliminary examinations. Journal of Criminal Law (English). 


page 173. 


April—June 1957. 


Wyoming Law Journal. 


Volume 11, page 


Volume 21, 


Symposium on the criminal law of New Jersey—Rights of criminal defendants. 


Foreword. P. Forman; Former conviction and former acquittal. 


J. O. Bige- 


low; Formulation of enforcement policy ; an anatomy of the prosecutor’s dis- 


cretion pr 
lawful po 


criminal law in its modern public law context. 
and the indigent prisoner. 


ior to accusation. 
lice action. 





C. C. Ferguson, Jr. 


Contempt of court and un- 
A. W. Blumrosen; The future of the criminal law: 
G. R. Moran; Habeas corpus 
W. Rossmoore, 8. M. Koenigsberg; The indigent 
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defendant. A. §S. Trebach. Rutgers Law Review. Volume 11, page 487. 
Spring 1957. 

“Tainted testimony” as basis for award of new trial. Washington University 
Law Quarterly. Volume 1957, page170. April 1957. 

Criminal procedure—Pretrial discovery of confession. Temple Law Quarterly. 
Volunie 30, page 203. Winter 1957. 

Suppression of nonconfessional evidence under rule 5 (a) of Federal Rules of 
on Procedure. Yale Law Journal. Volume 66, page 270. December 

56. 
JULY 1957 TO JANUARY 1958 


Federal courts’ control of illegal conduct of State officers who aid in enforcement 
of Federal law. Minnesota Law Review. Volume 42, page 121. November 
1957. 

Article 31, UCMJ—A guide for investigators. JAG Journal. Volume 1957, page 
11. July; August 3, 1957. 

Confessions in criminal cases. Trial Lawyer’s Guide. Volume 1, page 107. 
February 1957. 

Constitutional laws—Coerced confessions—Length of confinement as a test. 
Western Reserve Law Review. Volume 8, page 538. September 1957. 

Constitutional law—Due process and involuntary confessions. Boston Univer- 
sity Law Review. Volume 37, page 374. Summer 1957. 

Constitutional law—Psychological coercion held to void confessions obtained 
by long questioning of unrepresented mental defective. Maryland Law Review. 
Volume 17, page 274. Summer 1957. 

Criminal law—LEvidence—Confessions—Voluntary character in general. Kan- 
sas Law Review. Volume 6, page 90. October 1957. 

Criminal law—Implicating confession of coconspirator permitted at joint trial 
with restricting instructions. University of Illinois Law Forum. Volume 
1957, page 129. Spring 1957. 

Delay between arrest and arraignment for any purpose other than routine police 
administrative procedure is a violation of rule 5 (a) of the Federal Rules of 
Criminal Procedure and confessions obtained during such delay will be ex- 
cluded from evidence. Georgetown Law Journal. Volume 46, page 185. Fall 
1957. 

Evidence—Admissibility of confessions as to codefendants. Missouri Law Re- 
view. Volume 22, page 317. June 1957. 

Evidence—Adumissions against interest—Implicating confession of one coconspir- 
ator in a joint trial. North Dakota Law Review. Volume 33, page 317. July 
1957. 

Evidence—Confession obtained during illegal detention inadmissible in federal 
courts. Georgia Bar Journal. Volume 20, page 127. August 1957. 

Evidence—Confession obtained during prearraignment detention—Police interro- 
gation as affecting legality of delay. George Washington Law Review. Vol- 
ume 26, page 102. October 1957. 

Evidence—Confessions—Admission of codefendant’s confession in criminal pro- 
ceedings. Cornell Law Quarterly. Volume 43, page128. Fall 1957. 

Evidence—Confessions—The use of a confession secured by improper police 
methods is a denial of due process under the 14th amendment. University of 
Pittsburgh Law Review. Volume 18, page 823. Summer 1957. 

Evidence—Constitutional law—Effect of delay in arraignment on admissibility 
of confession. Texas Law Review. Volume 35, page 728. May 1957. 

Leyra case. Criminal Law Review. Volume 4, page 83. Spring 1957. 

McNabb rule: Upshaw through Mallory. Virginia Law Review. Volume 43, 
page 915. October 1957. 

Restrictions in the law of interrogation and confessions. Northwestern Uni- 
versity Law Review. Volume 52, page 77. March—April 1957. 

Safeguards in the law of interrogation and confessions. Northwestern University 
Law Review. Volume 52, page 86. March—April 1957. 


FEBRUARY 1958 


Right of an accused to obtain pretrial inspection of his confession. Journal of 
Criminal Law. Criminology and Science. Volume 48, page 305. September— 
October 1957. 

Utah court holds evidence independent of extrajudicial confession insufficient to 
establish corpus delicti. Utah Law Review. Volume 5, page 549. Fall 1957. 
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Exuisit 34 
FEBRUARY 21, 1958. 
MEMORANDUM 


To: Charles H. Slayman, Jr., chief counsel, Senate Constitutional Rights Sub- 
committee. 
From: Sue McCandless, research assistant. 
Subject: Law review and periodical bibliography on confessions and police 
detention. 
THE BIBLIOGRAPHY 





1940 THROUGH 1943 


1. Admissibility of Evidence Illegally Obtained, Georgia Bar Review, 4: 85-8. 
May 1942. 
2. McNabb v. United States, Harvard Law Review, 56: 1008-10. May 1943. 


1944 THROUGH 1946 


1. Confessions—Admissibility in the Federal courts of confessions obtained 
prior to preliminary hearings—McNabb. Texas Law Review, 22: 473-81. June 
1944. 

(a) Concerns McNabb case (review of it). 
(b) What ruling means. 
(c) People will find a way of getting around it. 

2. Confessions—Admission of confession obtained after 36 hours of continuous 
questioning by state officers held deprivation of due process. (Ashcraft Vv. 
Tennessee, 64 Sup. Ct. 921.) Harvard Law Review, 57: 919-21. July 1944. 

(a) Merely a review of the case. 

3. Note on Ashcraft v. Tennessee, Marquette Law Review, 28: 125-7. Sum- 
mer 1944. 

4. Note on Ashcraft v. Tennessee, Minnesota Law Review, 28: 497-8. June 
1944. 

5. Confessions—Extrajudicial—Admissibility of extrajudicial confessions af- 
fected by illegal delay in arraignment—McNabb, Minnesota Law Review, 28: 
73-6. December 1943. 

6. Note on McNabb case, Tennessee Law Review, 18: 212-214. February 
1944. 

7. Confessions made while in police custody—Limitation on rule of McNabb 
ease. (U.S. v. Mitchell, 64 Sup. Ct. 896.) Southern California Law Review, 
18: 63-7. September 1944. 

8. Admissibility of illegally obtained confessions in Federal courts—The 
McNabb doctrine, Wisconsin Law Review, 1945: 105-11. January 1945. 

9. Confessions—lIllegal custody—Protracted questioning—McNabb, Connecticut 
Bar Journal, 18: 89-96. July 1944. 

(a) A comment: 
1. Review of McNabb and Ashcraft cases, mostly concerning their 
capture and detention. 

10. Illegal detention and the admissibility of confessions, McNabb and Anderson 
cases, Yale Law Journal, 53: 758-772. September 1944. 

(a) Diseusses several cases: McNabb, Anderson, Mitchell. 
(b) There is a need for legislation which will grant police reasonable 
leeway in arraignment and early interrogation of suspects without unduly 
invading individual rights. 


oe EAT LT OE 


1946 THROUGH 1949 


1. Admissibility of confession obtained before arraignment—Federal rule, 
Rocky Mountain Law Review, 21: 98-105. December 1948. 
2. Admissibility of confessions made during detention. (Upshaw v. United 
States, 69 Sup. Ct. 170.) Dickinson Law Review, 53: 206-209. March 1949. 
3. Admissibility of confessions made during detention. Miami Law Quarterly, 
3: 307-309. February 1949. 
4. Confession of defendant while in illegal custody held admissible, if con- 
fession is voluntary. (Boone v. United States, 164 F (2d) 102.) Georgetown 
Law Journal, 36: 463-466. March 1948. 
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5. Evidence in Federal courts—Confessions—Delay in arraignment. (Up 
shaw.) Boston University Law Review, 29: 250-260. April 1949. Vanderbilt 
Law Review, 2: 472-475. April 1949. 

6. Illegal detention—Admissibility of confession, New York University Law 
Quarterly Review, 24: 437-439. April 1949. 

7. Illegal detention—Admissibility of confession, Notre Dame Law Review, 
24: 482-433. Spring 1949. 

8. Illegal detention—Admissibility of confession, Oregon Law Review, 28: 
282-285. April 1949. 

9. Illegal detention—Admissibility of confession, Syracuse Law Review, 1: 
158-160. Spring 1949. 

10. Illegal detention alone held insufficient to invalidate a confession (Up- 
shaw), Virginia Law Review, 34: 839-841. October 1948. 

11. Validity of confessions obtained while accused is in illegal custody, Intra- 
mural Law Review, 3: 53-61. October 1947. 

(a) Been declared in New York that evidence illegally obtained, or un- 
lawfully seized, is admissible. 

(0) Follows that voluntary confessions even if illegally obtained are 
admissible. 

(c) Courts define term “Unnecessary delay” (in arraignment) at the 
hour when the magistrate would ordinarily be at his office or court and in 
the meanwhile the defendant is entitled to give bail. 

(d@) Would appear that today the Supreme Court may independently 
weigh the evidence of confessions obtained during illegal detention. 


1949 TO 1952 


1. Preliminary examination and the third degree, Baylor Law Review, 
2: 131-158. Winter 1952. 

(a) Preliminary hearing theory seems ideally suited to protect rights, 
but is mostly perfunctory and neither side develops full strength of case. 

(b) Evils of third degree: 

1. Involves danger of false confession. 

2. Impairs police efficiency. 

3. Impairs efficiency of criminal justice in courts. 

4. Brutalizes the police, hardens the prisoner. 
(c) Remedies for the third degree: 

1. Statutory remedies. 

2. Public opinion. 

2. Admissibility of a confession in Mississippi, Mississippi Law Journal, 
21: 131-158. Winter 1952. 

3. Admissibility of a confession made during illegal detention, Southern Cali- 
fornia Law Review, 23: 63-71. December 1949. 

4. Admissibility of confessions as affected by illegal delay in taking arrested 
persons before committing magistrates, Rutgers Law Review, 4: 669-686. June 
1950. 

5. Admissibility of confessions—Effect of illegal detention—Federal rule (Up- 
shaw case), Brooklyn Law Review, 15: 295-299. April 1949. 

Notes—Admissibility of confessions—Effect of illegal detention : 

6. Georgetown Law Journal, 37: 624-627. May 1949. 

7. J. B. A., Kansas, 17: 477-479. May 1949. 

8. Michigan Law Review, 47: 1016-1017. May 1949. 

9. North Carolina Law Review, 27: 552-558. June 1949. 

10. Ohio State Law Journal, 10: 260-262. Spring 1949. 

11. Southwestern Law Journal, 3: 452-457. 

12. Texas Law Review, 28: 114-116. November 1949. 

13. Tulsa Law Review, 23: 577-580. June 1949. 

14. University of Detroit Law Journal, 12: 173-174. May 1949. 

15. Wyoming Law Journal, 3: 237-240. Summer 1949. 

16. Oklahoma Law Review, 2: 337-351. August 1949. 

(a) History of McNabb rule: 
1. Interpretations of McNabb rule by the lower Federal courts have 
been incinsistent and confused. 
(b) Purpose of the McNabb rule: 
1. To force a compliance with the arraignment statutes. 
2. It was not intended as a rule by which the reliability of evidence 
may be made more certain. 
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(ec) Criticism of McNabb rule: 
1, Will not stop police brutality. 
2. Deprives law officials of one of their most important sources of 
evidence especially when gangs and conspiracies are involved. 
(d) Alternative means of achieving McNabb rule objective: 
1. Waivers. 

17. Confessions obtained prior to commitment what constitutes unreasonable 
delay (Garner v. United States, 174 F. (2d 499)), Michigan Law Review, 48: 
1028-1030. May 1950. 

18. Confessions—Unreasonable delay in arraignment affecting admissibility 
of confessions (Moore v. State (Miss.) 41 So. (2d) 368), Mississippi Law Jour- 
nal, 21: 416-418. May 1950. 

19. Effect of delay between arrest without warrant and preliminary hearing 
upon admissibility of ad interim confessions, University of Florida Law Review, 
2: 330-345. Fall 1949. 

(a) Reviews different cases—Upshaw, Anderson, Mitchell, McNabb in 
connection with Rule 5a. 

(b) What is meant by “unnecessary delay” must depend upon the facts 
of each case. 

20. Illegal delays and confessions in State and Federal courts a “civilized 
standard,” Catholic University Law Review, 1:19. May 1950. 

(a) Discusses state rules similar to rule 5 (a). 
(b) None have employed the “civilized standard” pronounced in McNabb 
case. 
(c) “State rule; illegal detention per se will not serve as a basis for 
excluding confession.” 

(d) “State courts have not been reversed in their basic contention that 
the confessions taken during an illegal period are admissible unless they 
can be shown to have been coerced.” 


1952 THROUGH 1957 


1. Admissibility of confession—Delay in arraignment (U. S. v. Leviton, 193 
F (2d) 848), Ohio State Law Journal, 13: 535-538. Autumn 1952. 

2. Texas Law Review, 31: 212-215. December 1952. 

3. Admissibility of confessions made after arrest (Jones v. State (Tevras), 
264 SW (2d) 106), Baylor Law Review, 6: 378-885. Spring 1954. 

4. Admissibility of confessions secured prior to arraignment, Intra Law Re- 
view (American University), 3: 51-63. May 1954. 


1956 THROUGH 1957 


1. Under the McNabb rule a confession can be excluded from evidence because 
of an illegal detention only if shown to be the product of that illegal detention 
(Rettig v. United States, 239 F. 2d 916), Georgetown Law Journal, 45: 504. 
Spring 1957. 

2. Confession obtained during illegal detention (Rogers v. Supreme Court 
(Calif.) 291 P 24 929), UCLA Law Review, 4: 1936. December 1956. 

(a) Supreme Court has held that states are not required by due process 
to adopt McNabb rule. 
(b) California has adopted Weeks rule. 

3. Admissibility of confession—Effect of illegal detention (Mallory), SW Law 

Journal, 11: 240. Spring 1957. 





JANUARY 1958 


1. Evidence—Confession obtained during illegal detention inadmissible in 
Federal courts (Mallory v. United States, 77 Sup. Ct. 1356), Georgia Bar 
Journal, 20: 127. August 1957. 

2. Evidence—Confessions—The use of a confession secured by improper police 
methods is a denial of due process under the 14th amendment (/'ikes y. Ala- 
bama, 77 Sup. Ct. 281), University of Pittsburgh Law Review, 18:823. Summer 
1957. 

3. Evidence—Constitutional law—Effect of delay in arraignment in admissi- 
bility of confessions, Texas Law Review, 35:728. May 1957. 

4. McNabb rules: Upshaw through Mallory, Virginia Law Review, 43: 915. 

October 1952. 
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PERIODICAL LITERATURE 


1. Old abuse is ended; illegal secret detention and inquisition, Nation, 156: 
402403. March 20, 1943. 

2. Protection from police abuse, New Republic, 110: 743-744. June 5, 1944. 

3. Pan of Bones—Lyons case, forced murder confession in Oklahoma, Nation, 
158 : 444-446. April 15, 1944. 

4. Self incrimination, New Republic, 124: 6. March 12, 1951. 


5. Fifth Amendment and Forced Confessions, Christian Century, 71: 945-947. 
August 11, 1954. 


Exursit 35 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 


March 17, 1958. 
Hon. Tuomas C. HENNINGS, Jr., 


Chairman, Subcommittee on Constitutional Rights, 
United States Senate. 


My Dear CHAIRMAN: Enclosed for your information is the letter I received 
from Mrs. Edward B. Morris, secretary of the Federation of Citizens Associ- 
ation of the District of Columbia, and enclosures. 

With kindest regards, I am, 

Sincerely, 


WILLIAM LANGER. 


FEDERATION OF CITIZENS ASSOCIATIONS 
OF THE DISTRICT OF COLUMBIA, 


March 11, 1958. 
Senator WILLIAM LANGER, 


Chairman, Constitutional Rights Subcommittee, 
United States Senate, Washington, D.C. 


DEAR SENATOR LANGER: I noticed in tonight’s papers that your subcommittee 
is holding hearings relative to legislation proposed because of the so-called 
Mallory decision of the Supreme Court. 

I should like to call to the attention of your committee the enclosed resolu- 
tion which was approved by the Federation of Citizens Associations of the Dis- 
trict of Columbia, representing 55 member associations. I am enclosing also, 
for your information, a copy of the directory of the federation. 

It is the federation’s earnest hope that the Congress will give its views on this 
subject serious consideration. 

Very sincerely yours, 
MABEL FE. Morris 
Mrs. Edward B. Morris, Secretary 


P. S.—We should appreciate having the resolution made a part of the record 
of hearing on the subject. If you should desire to question a representative of 
the federation, please notify Mr. James A. Willey, National 8-2477. He is 
legislative chairman. 


RESOLUTION OF FEDERATION OF CITIZENS ASSOCIATIONS OF THE DISTRICT OF 
CoLUMBIA, Marcu 6, 1958 


Whereas the recent wave of violent crimes is alarming and abhorrent to all 
law-abiding citizens of the District of Columbia and fosters the desire on the 
part of all such citizens to quickly bring to justice the perpetrators of such 
crimes; and 

Whereas the United States Supreme Court has by its decision in the Mallory 
case made it virtually impossible to convict many self-confessed criminals and 
has seriously hampered the efforts of law-enforcement officials in the detection 
and prevention of crime; and 

Whereas it is the earnest and sincere desire of all those who are steeped in the 
American way of life, to see every citizen accorded his full constitutional rights 
at all times: Now, therefore, be it 
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Resolved, That the Federation of Citizens Association, in meeting assembled 
this 27th day of February 1958, realizes the need for legislation designed to 
prevent a self-confessed criminal from evading punishment by a mere techni- 
eality and favors any legislation which will accomplish this objective and still 
guarantee to every citizen those rights to which he is entitled under the Consti- 
tution of the United States of America. 









JAMES A. WILLEY, 
Chairman, Law and Legislation Committee. 


Approved by the federation, February 27, 1958. 


MABEL E. Morris 
Mrs. Edward B. Morris, Secretary. 












ExHIBIT 36 






UNIVERSITY OF MINNESOTA, 
Tue Law ScHOOL, 
Minneapolis, April 11, 1958. 






Hon. THoMas C. HENNINGS, Jr., 
Chairman, Senate Constitutional Rights Subcommittee, 
United States Senate, Washington, D.C. 

Dear SENATOR HeNNINGS: At the suggestion of Charles H. Slayman, Jr., I 
am submitting the enclosed statement on the McNabb-Mallory line of cases. I 
respectfully request that it be included in the printed record of the Senate Con- 
stitutional Rights Subcommittee hearings. 

Sincerely yours, 











YALE KAMISAR, 
Associate Professor of Law. 
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I. MALLORY, M’NABB, AND THE FOURTH AMENDMENT 





In the recent Mallory case a majority of the Court of Appeals for the District 
of Columbia took the view that “the delay which occurred between the arrest 
and the confession was not unreasonable” because (236 R. 2d 701, 703) : 

“The police had three suspects, and it is inconceivable that they should be 
required to lodge charges against any suspect until their investigation has 
developed with some certainty a justification for charges * * *.” 

Dissenting Judge Bazelon vigorously protested (236 F. 2d 701, 706-707) : 

“The policy of discouraging the airing of reckless charges is commendable. 
But another and more commendable policy is that the police should not arrest 
any person on mere suspicion, hoping that, once they have him at headquarters, 
they can obtain from his own lips something to justify the arrest. To me the 
‘inconceivable’ thing is that this court should permit detention—for any length 
of time—for that purpose and without the intercession of a responsible com- 
mitting officer. The law lets policemen arrest, but delegates to magistrates the 
judgment whether to detain. The law’s requirement of arraignment without 
unnecessary delay is grounded upon the theory that, where policemen are judges, 
individual liberty and dignity cannot long survive. 

“The police here preferred to arrest a number of suspects and grill all of them 
until one admits something which justifies his arraignment. But the law denies 
them that privilege.” 

In vindicating Judge Bazelon a unanimous United States Supreme Court held, 
in effect, that an otherwise wrongful delay in bringing a person before a com- 
mitting magistrate is not legalized by the fact that the person was also wrong- 
fully arrested in the first place, i. e., arrested on insufficient evidence to lodge 
charges against him (354 U. S. 449, 456) : 

“Presumably, whomever the police arrest they must arrest on ‘probable cause.’ 
It is not the function of the police to arrest, as it were, at large and to use an 
interrogating process at police headquarters in order to determine whom they 
should charge before a committing magistrate on ‘probable cause.’ ” 

One could hardly expect the Supreme Court to decide otherwise. One could 
hardly expect it to hold, in effect, that two wrongs make a right: that excessive 
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delay in bringing a person before a committing magistrate is mitigated by the 
fact that the detenion was wrongful ab initio. The only surprising thing about 
the result the Supreme Court reached is that there should be any serious doubt 
about it. 

Some 15 years ago, the year of the McNabb decision, Attorney General Francis 
Biddle underscored the interrelationship of problems of wrongful arrest and 
wrongful detention and thereby foreshadowed the Mallory opinion (hearings 
on H. R. 3690 before the Subcommittee on the Study of Admission of Evidence 
of the House Committee on the Judiciary, 78th Cong., 1st sess., ser. 12, at 30 
(1943) ): 

“It is basic law that no man can be arrested without a warrant unless reason- 
able ground exists for making the arrest without the warrant. You cannot 
arrest a man without a warrant unless you have reasonable grounds for making 
the arrest. Therefore, the law fits logically—that when you have no warrant 
and yet arrest a man, it is up to you to bring him immediately before a magis- 
trate to show you have reasonable grounds for arrest. That is very ancient 
English common law—and they both fit perfectly.” 

It is true that the Mallory decision has caused much beating of breasts and 
gnashing of teeth. It has become fashionable in some quarters to maintain 
that virtually every Supreme Court decision is a radical departure from law 
and reason. It is difficult to avoid the inference that such a time was chosen 
as the propitious time to seize upon any decision applying the McNabb rule as 
a pretense for cutting down, if not wiping out, the basic doctrine itself. 

The following editorial in the Washington Evening Star, June 26, 1957, 2 days 
after the Mallory opinion was handed down, typifies the hostile reaction to the 
case. 

“In setting aside the rape conviction of Andrew R. Mallory, the Supreme 
Court, for practical purposes, has outlawed arrests based on suspicion as dis- 
tinguished from ‘probable cause.’ 

+ * cad + es + F 

“The entirely proper ban on the third degree is extended to ban arrests on 
suspicion alone * * *,.” 

Contrary to the above statement, the Supreme Court did not “extend” any ban 
to arbitrary arrests or “outlaw” arrests based on suspicion. The fourth amend- 
ment to the United States Constitution says that: 

“The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no warrants shall issue but upon probable cause, supported by oath or affirma- 
tion, and particularly describing the place to be searched, and the persons or 
things to be seized.” 

Notwithstanding his position in the Mallory case, Judge Prettyman is well 
aware that “the fourth amendment * * * protects the people against the seizure 
of their persons as well as against the search of their houses” (Wrightson v. 
United States, 222 F. 2d 556, 559 (D. C. Cir. 1955)). Overwhelming support for 
the view that the fourth amendment guarantees the right of the individual to be 
secure in his person against arrests based on mere suspicion may be found, in 
addition to the Wrightson case, in Albrecht v. United States (273 U. S. 1, 5 
(1927) ), West v. Cabell (153 U. S. 78, 87 (1894) ), Worthington v. United States 
(166 F. 2d 557, 562 (6th Cir. 1948) ), United Statcs v. Rabb (141 F. 2d 45, 46, and 
n. 1 (3d Cir. 1944), cert. denied, 322 U. S. 727 (1944) ), United States v. Gokey 
(32 F. 2d 793, 794 (N. D. N. Y. 1929) ). 

Those who are not fond of the fourth amendment can hardly blame the 
Supreme Court for upholding it. 

Aside from the wrongful arrest—prolonged detention issue, the Mallory case 
only serves to demonstrate that the Supreme Court meant what it said in 
McNabb and Upshaw (335 U. 8S. 410 (1948)). Said the Court in Mallory (354 
U. S. at 453, 455) : 

“Provisions related to rule 5 (a) contemplate a procedure that allows ar- 
resting officers little more leeway than the interval between arrest and the 
ordinary administrative steps required to bring a suspect before the nearest 
available magistrate. 

2 * * co * Pa * 


“The duty enjoined upon arresting officers to arraign ‘without unnecessary 
delay’ indicates that the command does not call for mechanical or automatic 
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obedience. Circumstances may justify a brief delay between arrest and ar- 
raignment, as, for instance, where the story volunteered by the accused is sus- 
ceptible of quick verification through third parties. But the delay must not 
be of a nature to give opportunity for the extraction of a confession.” 

Why these comments should startle anyone, least of all the Government, 
is difficult to see. They differ not at all from the interpretation given the 
McNabb case by Attorney General Biddle the year McNabb was decided. Said 
the Attorney General (hearings, supra, at pp. 28-29): 

“While the precise measure of the new test is not set forth in detail, I read 
the opinions to state a general rule that confessions may no longer be received 
in evidence if they are made by persons under arrest when the arresting officers 
have not complied with the statutory duty with respect to arraignment before 
a United States commissioner or other committing magistrate. When, in other 
words, a confession is obtained during a period of illegal detention, it is inad- 
missible under the new rule. That is all the rule in the McNabb case holds. 

* * ok a a * ~ 


“The essence of the [McNabb and Anderson] decisions is, in my view, that con- 
fessions obtained through willful disregard of the procedure enjoined by the 
Congress in these statutes cannot, in the language of the Court, ‘be allowed to 
stand without making the courts themselves accomplices in willful disobedience 
of law.’ Where the record shows that the statute requiring prompt arraign- 
ment has not been followed, the Court will not permit a confession in violation 
of that statute to be admitted. They rest upon the premise that ‘to permit 
such evidence to be made the basis of a conviction in the Federal courts would 
stultify the policy which Congress has enacted into law (McNabb v. United 
States, 318 U. S. 332, 345). The decisions do not, in my view, go beyond this. 
They do not exclude all confessions made prior to arraignment, nor do they 
prohibit all police interrogation.” 


II. THE FUNCTION OF THE M’NABB RULE 


(a) Overcoming the difficulties of proof 


The record in a McNabb-type case may only show excessive detention prior 
to commitment. The facts, however, may be a good deal more serious. 

There is little reason to think that the findings of the famous Wickersham 
Commission a generation ago have been substantially altered (National Com- 
mission on Law Observance and Enforcement, Rept. No. 11, Lawlessness in Law 
Enforcement, 154 (1931) ): 

“Though illegal detention is frequently a mere expedient to gain time for in- 
vestigation, it may also be effective in ‘softening’ the prisoner and making 
him ready to confess * * *. Illegal detention is at times definitely used for 
purposes of compulsion—prisoners are told they will be detained until they 
confess.” 

As Mr. Justice Douglas, joined by Justices Black and Frankfurter, dissenting 
on another point in United States v. Carignan (342 U. S. 36, 45-46 (1951)), 
observed: 

“There are time-honored police methods for obtaining confessions from an 
accused. One is detention without arraignment, the problem we dealt with in 
McNabb * * *. Then the accused is under the exclusive control of the police, 
subject to their mercy, and beyond the reach of counsel or of friends. What 
happens behind doors that are opened and closed at the sole discretion of the 
police is a black chapter in every country—the free as well as the despotic, the 
modern as well as the ancient. In the McNabb case we tried to rid the Federal 
system of those breeding grounds for coerced confessions.” 

As Prof. George Dession, of Yale Law School, observed (The New Federal 
Rules of Criminal Procedure: I, 55 Yale L. J. 694, 708 (1946) ): 

“(T]he safeguards upon which the ambivalent traditional confessions rule 
depend are illusory. A suspect being questioned before arraignment is usually 
alone with the officers, and what happened becomes an issue of his word against 
theirs. Such an issue is difficult enough for a trial court, and the appellate 
courts are even further from the facts.” 

The situation is only aggravated when, as is frequently the case, the suspect 
has a criminal record and will strenuously avoid taking the stand so that this 
prejudicial information will not reach the jury. 
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(b) Effectuating various constitutional rights 

Without the McNabb rule many constitutional rights are reduced to scraps of 
paper: 

Of what value is the right to due process when, for the reasons stated above, 
the victim cannot prove he has been subjected to third-degree tactics? 

What real meaning is left in the fourth amendment’s guaranty against arbi- 
trary arrest if the arrestee is unable to reach a judicial officer within a reason- 
able time to determine whether or not his arrest was arbitrary? 

Of what use is the sixth amendment’s requirement that a person be informed 
of the charges against him if careless, contradictory, and damaging statements 
can be wrung from him before he knows of the charges? 

What good is the sixth amendment’s right to counsel if before one has had 
an opportunity to avail himself of this right the police have already elicited 
enough damaging statements, albeit the statements of a frightened or confused 
or uneducated person, to convict him? 

The McNabb rule is the only practical means devised (1) to make certain 
that confessions are not obtained by police coercion and (2) to effectuate the 
right against arbitrary arrest, the right to counsel, the right to be confronted 
with pending charges, and such other safeguards as the right against self- 
incrimination and the right to bail. 

The rights interrelate. Thus, possibilities of a coerced confession are greatly 
reduced when the arrestee has already made contact with and told his story 
to an attorney. The possibilities of incriminating statements which are the 
product of confusion or ignorance are greatly reduced when a person has been 
informed of the charges against him. 


(c) Protecting the innocent 


The immediate effect of the McNabb rule, it is true, may sometimes be that the 
conviction of one whose guilt is “obvious” is reversed. But the McNabb rule 
has much more far reaching and much more salutary effects. 

Many instances of abuse of police power never reach the courts because police 
are subsequently convinced the suspects are innocent. Of the many thousands 
annually arrested “on suspicion” or “held for investigation” in each of our 
major cities, most are released without being charged. Apparently some 95 
percent are so released in Baltimore, 83 percent in Detroit, 67 percent in Cleve- 
land (Foote, Safeguards in the Law of Arrest, 52 NW. L. Rev. 16, 29 (1957) ). 
Furthermore, there remains “the probability that all these figures are gross 
underestimates because they do not reflect completely unrecorded detentions” 
(ibid. ). 

Who vindicates these persons’ rights? The short answer is no one. “Most 
of the victims of [police] abuses are ignorant, friendless persons, unaware of 
their rights, and without the means of challenging those who have violated those 
rights” (To Secure These Rights—The report of the President’s Committee on 
Civil Rights, 25 (1947)). Furthermore, even if they knew their rights it is 
generally accepted that although theoretical civil and criminal remedies exist 
against police misconduct, as a practical matter they are woefully inadequate. 
Prosecutions against unfair police tactics are almost never undertaken—police- 
men and prosecutors are not likely to punish themselves; fear of police retribu- 
tion is probably a substantial factor in deterring wronged persons from bringing 
civil suits; the difficulties of instituting and proving a civil case against a 
policeman are staggering; and in any event the officer is likely to be judgment- 
proof. (See, e. g., Orfield, Criminal Procedure From Arrest to Appeal, 28-31 
(1947) ; Foote, Tort Remedies for Police Violations of Individual Rights, 39 
Minn. L. Rev. 493 (1955) ; Hall, The Law of Arrest in Relation to Contemporary 
Social Problems, 3 U. of Chi. L. Rev. 345 (1936).) 

Unless the courts are permitted to do something about police misconduct in 
the relatively few opportunities they have—the instances where there was 
enough evidence against the suspect to bring him into court—the police can act 
with virtual impunity. 

That in a particular instance of police misconduct a particular defendant 
appears to be guilty “serves merely to prove that the officers guessed correctly” 
on that occasion (United States v. Setaro, 37 F. 2d 134, 137 (D. Conn. 1930)). If 
confessions obtained during illegal police detention are admissible, why should 
not the police subject every suspect to illegal detention? If they guess wrong, 
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all that happens as a practical matter is that the suspect goes home to forget 
his humiliating experience. If, on the other hand, they happen to guess right, 
the courts will uphold them. 

This is why, as the late Justice Jackson said of an illegal search, illegal 
detention “is not to be made legal by what it turns up” (United States v. Di Re, 
332 U. S. 581, 595 (1948)). This is why, as the late Chief Justice Vinson, when 
sitting as a circuit judge, said of an illegal search which resulted in a confes- 
sion, if illegally obtained evidence is not excluded police are “encouraged to 
proceed in an irregular manner on the chance that all will end well” (Nueslein 
v. District of Columbia, 115 F. (2d) 690, 694 (D. C. Cir. 1940) ). 


YALE KAMISAR, 
Associate Professor of Law, 
University of Minnesota. 








